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F hance of international relations on the basis of law and justice.” 


`The Society serves as a meeting place and forum for’ scholars, teachers, offi- 
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holds a three-day Annual Meeting at which current problems of international law 
are: discussed. .The Society also sponsors regional meetings outside of. Washing- 
ton in ‘cooperation with other instituticns.. Salient questions of international law 


_and relations are considered in'depth by panels and study groups organized. by - 
the Society’s Board of Review and Development. Works of scholarship are’ often 


_, published under the Society’s auspices in connection with studies sponsored by 
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The American Journal of International Law, the leading journal in the field of 
American Society of International Law carries the papers and discussion of the 


annual meeting of the Society. Both are distributed to all members of the ` 
Society without additional charge, and are available to noninembers at a sub- 


`, scription rate of $36 a year. : oe 


International Legal Materials, a bimonthly, is is a üde EREE collection 
of texts of current official documents, including legislation, treaties, court deci- 


_ sions, and reports.. ‘Subscription r rates are $20 a year for members of the Society, 


ii for others, 


` The quarterly Newsletter srove members with news of the Society and 
other organizations in the field. . . A 
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Society membership is open to all pean of whatever nationality and pro- 
fession who are interested in its objectives. Dues are: regular, $30 for residents . 
. of the United States, $22 for non-residents; professional, $40; intermediate; $15; 
„student, $10. ($15 of membership fee is allotted to AJIL subscription.) Mem- 
ee aii formi is Bee at the back of each issue of AL 
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“THE THIRD. UNITED’ ‘NATIONS ‘CONFERENCE (ON! fae 
0. C THE LAW! OF THE SEA: z < ae 
ea THE SEVENTH SESSION, (aor) Paes a 


we s, > 5 ` 


G EE “By Bernard H. Oxman * oe te Spe oe re 


tte 5 INTRODUCTION a oo. oe ae eee 
‘ . The. seventh session of the Third United Nations. ee on the’... -. 
- Law of the Sea met-in Geneva. from March 28 to May 19, 1978, and- re- fie A ag 
sumed i in New York from August | 21 to September 15, 19781 fut ee 
, » - In some réspects the session was unusual, as interesting perhaps: from i are 
= ` the general perspectives of international- lawmaking and international’. 

organizations as: from ‘the more immediate: perspectives of the. law of the — ; 4 oe 
`: sea and the oceans. , This was largely the result, of events that occurred.. Ape 
before ‘the’ session began. : 2 : eee ; E 
One such event was, the change of zovernment after, elections. in, Sri n MEFS 
' Lankat, Ambassador Hamilton Shirley Amerasinghe, who was. elected | pa 
£ president : of the conference at. its-start in 1973 and has’ served in that, i a 
_ capacity” eyer since, was not accredited, to the seventh Session aA the new a 3 oe 
. government of Sri Lanka.’ Mg ae 5 Poe 
, Another such event-was the rejection of Part XI ene EE R Dee 
of the’ “Informal Composite Negotiating Text ‘(ICNT) ° .by’ the United ~ oe 
-States and certain other. potential seabed mining . countries. In the fall k oe 
> -of 1977, the U.S. administration had decided to” support the enactment of oe 
— appropriate interim legislation on mining the deep, seabed.’ Prior to the ., ` 7 
resumed session in New- York, the U.S: House of Representatives passed a ~~ 7,5, 

. bill to “promote the orderly ‘development of hard mineral regu in thec.: > 0" 


EF 


Pe i * Associate Professor of Law, University of Miami. School. of Law. V. S. Apri seS - 
tive and Vice Chairman of U.S., delegation at the seventh session, at which the author a i S 
` + was elected, Chairman of the English. Language Group of the Drafting: Committee. ` Pweg OS 
= `The views. expressed herein are those of the author and do not, necessarily. represént’ © =y °° -)! 
ee the views of the Department of State, the U.S. cia or ‘the English: Language ans l 
©.. Group or'Drafting Committee of the conference. > — . . OM a R 
1 This article is a sequel to. Stevenson & Oxman, The Prepariations For ‘the Law’ of. Rn 
- the Sea Conference, 68 AJIL 1 (1974); The Third United Nations Conference on the. i as A 
a i Law of ‘the Sea: The 1974 Caracas Session, 69 AJIL I (1975)};—-The 1975 Geneva: > no 4" 
| « Session, 69 AJIL, 763. (1975); and Oxman, The Third: United Nations ‘Conference on. eee 
©“. the Law of the Sea: The ‘1976 New York Sessions, 71 AJIL 247 ` (1977 );—The 1977 ` TA oe 
! 7, New York Sessions, T2 AJIL,57 (1978). `. T k a 
os 2 Ambassador Amerasinghe was also chairman of the UN ‘Seabed: Committee, iad its ` Ne MY ee 
Se ‘predecessor Ad Hoc Committee, throughout the preparations for the conference, 9§ Sen yee 
a ` 38 Orr., Rec., Tumo UN CONFERENCE ON THE Law, or THE SEa (1978); UN. Doc., ©” e os ee 
- ~ A/CONF. 62/WP. 10, July: 15, 1977 and Add.1, July 22, 1977.. The ICNT ‘is reprinted `. 
`. in 16 ILM ‘1108 (1977). oe m ee a an 
4 See Oxman, The 1977 New York Session, note 1 supra, 72 AJIL 59-¢0; n:8. Eao ee, 
s >For further discussion of this issue, see section IH, infra. l ' 
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deep seabed, pending adoption of an international regime relating thereto.” ° 

Following the accident involving the tanker Argo Merchant off New 
England, the Intergovernmental Maritime Consultative .Organization ac- 
_celerated its efforts to ensure the proper manning and construction of 
tankers,’ and the substantive and geographic scope of U.S. laws to control 
vessel-source pollution was exterded.? Immediately prior to the Geneva 
meeting, the wreck of the tanker Amoco Cadiz off the Brittany coast fo- 
. cused renewed world attention on the dangers of pollution. 

There were reports that a legislator of a South American country sug- 
gested that it substantially enlarge its claimed 200-mile territorial sea. 


The Question of the Presidency 


Those arguing that Ambassador Amerasinghe could no longer serve as 
president of the conference unless ke. was accredited by Sri “Lanka empha- 
sized that the question was not one of bargaining or personality but 
one of principle; in their view, the president of a major conference of 
plenipotentiaries must be an accrecited representative of a state not only 
when ‘elected, but at all times thereafter. They noted, for example, that 
the Rules of Procedure provide that the president designate “another 
member of his delegation to vote in his place.”® Those taking the con- 
trary view observed that in 1973 Ambassador Amerasinghe had been 
elected by acclamation, that the new government of Sri Lanka did not 
object to his continuing as president, and that under the Rules of Pro- 
ceduré the president’s “term of office shall be for all sessions of the Con- 
ference.” 1° . 

The possibilities for compromise in such a situation are limited. Although 
the question was one of procedure and not within the confines of the 


6 H.R. 3350, 95th Cong., 2d Sess. (1978) was passed by the House of Representa- 
tives July 26, 1978 by a vote of 312 to 80, 124 Conc. Rec. H7341, H7382. 

Although similar legislation (S. 2C53) was reported to the floor of the Senate, 
unanimous consent to proceed without debate was not obtained, and insufficient time 
for debate remained prior to adjournmert of the 95th Congress. 

7 Protocol of 1978, Relating to the International Convention for the Safety of Life 
at Sea of 1974, TSPP/CONF./10, Feb. 16, 1978; Protocol of 1978, Relating to the 
International Convention for the Prevention of Pollution from Ships of 1973, TSPP/ 
GCONF./11, Feb. 16, 1978. 

8 Clean Water Act of 1977, Pub. L. No. 95-217, 91 Stat. 1953 (1977), clarified by 
~ Pub. L. No. 95-576 (1978). See also Pub. L. No. 95-474 (1978). 

® Third UN Conference on the Law af the Sea, Rules of Procedure, Rule 12, UN 
Doc, A/CONF.62/30/Rev.2 (1976). 

10 Id., Rule 6. . l 

The League of Nations practice was to have an independent presicent, not a mem- 
ber of his delegation, who was appointed by the Council of the League (not the con- 
ference). Arthur Henderson was thus appointed president of the Disarmament Con- 
ference. There is also one precedent in the United Nations, ie., the continuance in 
the presidency of the. Conference on a Cede of Conduct for Liner Conferences of C. P. 
Sriwastawa of India, after he was elected Secretary-General of IMCO and could no 
longer be a member of the Indian delegation. UN Doc. TD/CODE,‘10, Vol. J, at 1, 
. 144 (1974). 
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Gentleman’s Agreement,’ a substantial number of delegations felt the 
matter should be resolved by consensus. Many delegations had arrived , 


in Geneva a week early to deal with this and other matters; in all, close 
to three weeks were spent trying to achieve consensus. Finally, late into 
the night of April 5, a resolution confirming Ambassador Amerasinghe’s 
continuation in office passed by a yote of 75 to 18, with 13 abstentions. 
Twenty-one delegations did not participate, mainly on the grounds that 
the matter should not be resolved by voting.” 

Despite the strain and contention of those first weeks, virtually all 
delegations accepted the result with grace and pledged their cooperation 
to the president in furthering the work of the conference. Concerned 
about the delay, the conference proceeded to adopt a more precise work 


plan** and to work longer and harder on more fronts than some believe 


might otherwise have been the case. 


Organization of Work 


The procedural at taken durau the next week were RE to 
promote a maximum effort toward completing the’ informal stages of work. 
They reflect a general feeling that the conference was entering its final 
stages, albeit with the outcome still in doubt. . 

Seven negotiating groups on. outstanding hard-core issues were ap- 
pointed. Three deal with deep seabed matters: the first, with the system 
of exploration and exploitation and resource policy, including production 
limitations; the second, with financial arrangements; and the third, with 
organs of the Seabed Authority, their composition, powers, and functions. 
The fourth negotiating: group deals with access to living resources of the 
economic zone by landlocked and “geographically disadvantaged” states; 


the fifth, with the settlement of disputes over fisheries in the economic’ 


zone; the sixth, with the definition of the outer limits of the continental 
shelf and revenue sharing; and the seventh, with delimitation of maritime 


11 The Gentleman’s Agreement, approved by the UN General Assembly when it 


convened the conference, and endorsed by the conference when it adopted the Rules. 


of Procedure, provides that the “Conference should make every effort to reach agree- 
ment on substantive matters by way of consensus and there should be no voting on 
such matters until all efforts at consensus have been exhausted.” Rules of Procedure, 
supra note 9, Appendix. ` i 

12 The affirmative votes came from Africa and Asia with some Western support, 
and included Sri Lanka and the United States. The negative votes came from Latin 
‘America.’ Those abstaining or not participating were mainly West and East Europeans, 


joined by China and some English-speaking states from the Western Hemisphere. The `’ 


UN General Assembly’s administrative decisions cf November 10, 1978 proceed on the 
basis of the conference’s decision confirming Ambassador — Amerasinghe’s continuation 
in office. 

183 UN Doc. A/CONF.62/62, April 13, 1978. 

The documents of the 7th session, of which the Official Records were not yet pub- 


lished when this article was written, are reprocuced in R. PLATZÖDER, DOKUMENTE ' 


DER DRITTEN SEERECHTSKONFERENZ DER VEREINTEN NATIONEN—GENFER SESSION 197 8 
(Munich: Stiftung Wissenschaft und Politik, July 1978, 3 vols.). Vol. 10 of the 
Official Records, which comprises the 7th session, is now available. 
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CNT. articles. It. decided: F 


Any modifications or revisions to be made in the Informal Com- 


name added): 
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aes Pee oe and opposite states, and set‘leinent of dé 
limitation disputes.*. , / aan 


The Second Committée conducted. and completed an article-by-article 


-review of texts not assigned to a negotiating group. The ‘Third Committee — 


7 continued its work both directly and, as-in the past, through informal 
_, negotiations on marine ‘pollution chaired by José Luis Vallarta of Mexico. 


' -In addition, the Plenary began to consider ‘the’ preamble and final articles, 
` and the Drafting Committee to harmonize texts. | 
The conference agreed to a high standard for revising the ICNT, par-- 


ticularly. when one considers that it has not formally approved any of the 


é 


‘posite ‘Negotiating Text should emerge from the negotiations them- 
selves and should not be introduced on the initiative of any single 
person, whether it be the Fresident or á Chairman of a Committee, 
unless presented to the Plenary and found, from the widespread and 
substantial support prevailing in Plenary, to offer a suPpenday im- 
` proved prospect.of a consensus. ' 


14 UN Doc. A/CONF. 62,/62, note 13 supra, para. IS), which sea (chairman's, 


N 


I ra i 

Negotiating groups of limited size-—but REE ET be established - to 
deal with the following hard-core issues, on the understanding that the wording 

sed a issues does not prejudice the position, of any delegation | concerning their 
substance: ` 


(1) System “of exploration and exploitation ‘and resource polic Y, kinig note of 
the work. of the informal group of technical experts invited to consider the -tech-’ 
nical problems associated with any formula that might be used to limit production 

` of minerals from the area, chaired by a member of the United Kingdom dele- 
gation. [Frank Njenga, Kenya] 
(2) Financial arrangements (the results of an informal and preliminary study 


‘which has been. made solely for the information of delegates and does not Have . 
the status of a Secretariat document will be available). [Tommy Koh,' Singapore] . 


(3) Organs of the Authority, their composition, powers and functions. [First 
Committee Chairman, Paul Engo, Cameroon] - 

(4)° Right of access of land-locked States and certain divalis coastal 

' States in a subregion or region tò the ‘living resources of the exclusive economic 

zone. 

Right of access of Jand-locked and eographically disadvantaged States to the 
living resources of the economic zone. [Satya Nandan, Fiji] 

(5) The question of the settlement of disputes: relating to the exercise of the 


sovereign rights, of coastal States in the exclusive economic zone. [Constantin | 


Opao: Greece] 

(6) Definition of the outer limits of the Continental Shelf and the question of 
Payments and Contributions with respect to the exploitation of the continental 
shelf beyond 200 miles. 

Definition of the outer limits of the continental shelf and the question of reve-. 

` nue sharing. [Second Committee Chairman, Andrés Aguilar, Venezuela] 


(The Secretariat’s report ‘on the definition of the outer limits cf the. continental . 


_ shelf, prepared at the request o? the Second Committee, is to be produced as 
document . A/CONF.62/C.2/L.98 and Addl.) > 
' (7) Delimitation of maritime boundaries between alacant and opposite States 
and settlement of disputes therecn. [E. J. Manner, Finland] ` a 


In regard to item (4) akove, the principle of “orincendedness” of negotiating 
groups. should be -maintained with the proviso that the Chairman of that nego- 
tiatin group shall consult’ extensively with representatives of the two groups 
immediately concerned. This would provide: for maximum patticipation in ,an 
en-ended group and at the same time ensure full and proper consultation with 

e delegations most interested in the issue. 


ô The first part of the item: is -he formulation required by the group of pa! 


States—the second part of the item is the formulation required by the group of 
land-locked and geographically disady aiid States. i 
15 Id., para. II(10). . i w 
\ 


moa 


1 


Sumy of Results oo re ar 


+ * a = ` ` à 7 a 
Wd So ve t A BaP tat . ge, 4 2 aa ' ; P ee ta 
ig sor ie “es on bani , ee “ tar" fo" a 
tat ’ soy , Ae 
Di van a fra : ar i. ve ao č A } 
4 


ae n E ee, 
* i 


1919), ! CONFERENCE ON r LAW. OF: THE: SEA. ec ae E i 5 


“ithe Févision of ibe Informal. Coiep oditè Negotiating Text should we 
k the collective responsibility ‘ of the President and. the Chairmen. of |’ 


_-' the main committees, acting together as a team headed by the .Presi-' ` 


 dent:': The Chairman of ‘the, Drafting. Committee. and. the ` Rappor- D 


ı teur-General should be associated with the team as the -former should : 
be fully aware of the’ considerations that determined any revision and 
the latter should, ex-officio, be kept informed ‘of the’ manner in which: 


the Conference has proceeded at all stages*® noo i . & 
, 


The salient phrases are “emerge. ‘from the negotiations,” } TE and , 
substantial: support prevailing in’ Plenary,” and: “substantially improved, .- 


prospect of a consensus.” It would seem that widespread and substantial - 


support is regarded | as a precondition to consensus, and thus that both the, 
extent and quality of‘ the. ‘support: are relevant. . i The decision -iš beyond ., 
doubt a tribute to the work done on’ most of the, ICNT and its ‘precursors, 


and a recognition that a‘heavy burden of proof is necessary for any pro- K 
posal to change any one of the large majority of articles that already enjoys, 


widespread and substantial’ support. `- 
Although the Informal Composite Negotiating: Text was not revised, 


_ new texts of certain articles: were presented in reports. by the chairmen of 
_.committees ‘and negotiating. groups at thè end of the Geneva’ and New 
Be York af portions of the session. These texts will be considered ‘together ` 
with: the ICNT during the eighth session. Some of them were-.more thor-, ` 


oughly considered by ‘delegations before théy were. issued, and may ac-’, 
cordingly command broader. support than others i as ‘the basis for. further 


Before n to a: ‘detailed discússion of ‘work on outstanding hard: ` 
core issues, it may be useful to note that most of the ICNT outside Part: 
XI was subjected to, and’ - survived, an article-by- article review; that the . 
idea, of ‘amending most: of these ‘provisions was, rejected ‘either ‘expressly-' ` 
or implicitly: through the submission of counterproposals: designed ‘to deter ‘ 
acceptance of ‘amendments; that the attitudes of, delegations in the Draft" 
ing ‘Committee. indicated:-‘considerable and widespread | reluétance to | 


' tamper with the ICNT; and that aside from, deep, seabed issues, the out. 


standing hard-core issues, while important to a successful negotiation, no ` 


| Jonger entail a general divergence. of opinion on basic. substantive questions. 


One might usefully compare the general state‘ of disagreement on major ` 


ment of where the ICNT stands. after the seventh session, 
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_ issues that obtained 4 or 5 years ago`with the following summary assess- -, 
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a Third UN Conference’ on the Law of the Sei. Reports - -of the Conies and | 


Negotiating Groups on negotiations at, the Seventh Session: contained in a single docu- . :- 


x 
, 

í i 
E 


ment both for thé' purposes of record and for the’ convenience. of delegations, May: 19," > ` 


:1978 (hereinafter cited as Tth Sess. Geneva, Reps: E ‘(Page citations are to English 
text. ). 


'18'UN Doc., A/CONF. 62/SR. 108, Sept., 22, ’ 1978, and” moni does AJCONF. 62/ : 
_RCNG/2, NG1/13, Sept. 12, 1978; NG2/10,. ‘Sep. 13, 1978; NG3/4, Sept. 13, oe 
NGT/24, Sept: 14, 1978; and Taiepa Sept. 13, 1978. l En 
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Part I. Use of Terms. There was a consensus ‘on the interpretation 
that the term “marine environment” includes marine life, without the need 
for a definition, and on technical corrections to the definition of “dumping.” *® 

Part II. Territorial Sea and Contiguous Zone. No amendment com- 
manded substantial support. A drafting correction was made.” 

Part III- Straits Used for International Navigation. No amendment 
commanded substantial support. ) 

Part IV. Archipelagic States. A technical amendment was agreed.” 
No other amendment commanded substantial support. 

Part V. Exclusive Economic Zone. The question of access to fish- 
eries for landlocked and “geographically disadvantaged” states was a major 
outstanding issue, which now appears to be close to resolution as a result 
of work of Negotiating Group 4”? The question of delimitation between 
opposite and adjacent states, which also affects Parts II, VL and XV, and 
-is related to Part VIII, is the major outstanding issue assigned to Negotiat- 
ing Group 7. Progress was made in informal discussions on clarifying 
and improving Article 65 to ensure better protection of marine mammals.” 
Amendments to Article 66 on anadromous species, which broaden the 
base of support for the article among affected states, were agreed.** No 
other amendment commanded substantial support; the question of empha- 
sizing the prohibition on sovereignty claims, nów contained in Articles 
58(2) and 89, is being discussed. 

Part VI. Continental Shelf. The question of a the outer limit 
of the continental shelf where it extends beyond 200 miles is a major out- 
standing issue and was discussed at length in Negotiating Group 6. It 
also affects Part XIII. 

Part VII. High Seas. No amendment commanded substantial PET 
( Article 120 would incorporate by reference improved protections for 
marine mammals under Article 65.) 

Part VIII. Islands. No amendment commanded substantial support. 

Part IX. Enclosed or Semi-enclosed Seas. No amendment commanded 
substantial support. There was no substantial challenge to the idea thàt 
the rights and duties of all states in enclosed or semi-enclosed seas: are 
the same as those that apply under the respective ocean regimes set forth 


j 


19 Report by the Chairman of the Third Committee, 7th Sess. Geneva Reps., note 17 
supra, at 79; C.3/Rep.1, note 18 supra. Details discussed infra. 

20 Report of the Chairman of the Second Committee, 7th Sess. Geneva Reps., note 
17 supra, at 66, para. 13 at 68-69. (Adds the word “or” between the words “road- 
stead” and “port facility” in the English text of ICNT Art. 18, para. 1(b).) 

21 bid. (Deletes the word “safe” from ICNT Art. 53, para. 1. The word was 
considered redundant (and possibly misleading in some languages), particularly in 
light of the other provisions of Articke 53 and the provisions of Articles 44 and 54.) 

22 NG 4/10 and Annex A (NG 4/G/Rev.2), 7th Sess. Geneva Reps., note 17 supra, 
at 71. Details discussed infra. ; 

23 See Report of the Chairman of the Second Committee, Sept. 15, 1978, UN Doc. 
A.CONF. 62/SR.108, note 18 supra, ct T. : 

24 Report of. the Chairman of the Second Committee, 7th Sess, Geneva Reps., note 
17 supra, para. 13 at 69. 
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in the other parts of the convention} but that there should be special efforts 


. among riparian states‘ to cooperate in exercising those rights and duties. 


Particularly in light of the progress made in Negotiating Group 4; how- 
ever, most states will probably not accept any more than the injunction 
to cooperate in any special provision-on the subject. The reaction to 
scattered, ultimately unsuccessful amendments was to propose deletion of 
this part or severe reduction in its geographic scope, the latter also eliciting 
strong negative reactions.” 

Part X. Right of Access of Landlocked States to and from the Sea and 
Freedom of Transit. No amendments were proffered. | 

Part XI. The Area (i.e. the seabed bzyond national jurisdiction). Ne- 
gotiating Groups 1, 2, and 3 were established to deal with outstanding 


‘issues in this part. Progress was slow and uneven. 


Part XII. Protection and Preservation of the Marine Environment. As 
a result of intensive efforts in Geneva and New, York, amendments and 
interpretations ‘have emerged from the negotiations that offer a substan- - 
tially improved prospect for consensus. 

Part XII. Marine Scientific Research. The U.S. delegation stated that 
“there is no agreement on Part XIII,” but in the interests of progress 
introduced amendments “limited in their scope to improving and clarifying 
the relevant provisions of the ICNT without disturbing the over-all juris- 
dictional framework and balance now reflected in-the text.”®* On the 


o whole, the reaction was constructive. Negotiations will continue. The 


question of marine scientific research on the continental shelf is related 
to the work of Negotiating Group 6. 

Part XIV. Development and Transfer of Marine Technology. Texts 
regarding the development and transfer of deep seabed mining technology 
dare being negotiated in the context of Part xI, to which Part XIV will 


presumably conform.. : 


Part XV. Settlement of Disputes. The sHiipaosaider Article 286 to 
submit unresolved disputes to adjudication or arbitration at the request of 
any party to the dispute is subject to substantial exceptions under Articles 
296 and 297. While this approach seems generally agreeable, two major 
outstanding issues were identified: the treatment of disputes over fisheries 
in the economic zone, and the treatment of disputes regarding delimitation 
of areas between states with opposite or adjacent coasts. In addition, the 
U.S. scientific research amendments include a clarification of Article 296.2" 

Part XVI. Final Clauses, The final clauses received their first reading 
in Geneva. Proposals to permit signatories other than states ** had various 
` 25 See Report of the Chairman of the Second Committee, Sept. 15, 1978, UN Doc. 
A/CONF.62/SR.108, note 18 supra, at 6-7. 


26 C.3/Rep.1, note 18 supra, at 12, 15. See note 109 infra. 
2t Ibid. ' 


28 Proposals were made raising a host of different issues regarding iabe by 
different types of entities, ranging from econamic communities to associated states, 


:dependencies, and national liberation movements. 


A new proposal was circulated by the Federal Republic of Germany on behalf of 
the European Economic Community permitting 
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u Against this background, the results of the work ‘in the ‘seven ‘ negotiating - 


Po is : groups and other matters will be examined more closely. 
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Aa Negotiating Group 1 resumed: work already begun -in. intersessional 
meetirigs on ‘the system of exploration and exploitation: It undertook a. 


ae . * ‘fundamental review of the’ mining regime, ‘an-enozmous and exacting task. 
rrr" +, At the end of the Geneva meeting, after substantial. consideration by 


DRR 7 delegations, the chairman presented a report containing new texts of Ar- 
<> ticles 150 (policies. rélating to activities in the Area) and,151 (system of. 
exploration.and exploitation), as well as Articles 140 (benefit of mankind), 


ee 4 143 (marine scientific research), 144 (transfer of technology), 150- bis 
P a production policies), 150 ter (nondiscrimination ), 153: (review confer- 
ea ence), and: Annex’ II, paragraphs 4(c) (ii) and .5(j)(iv) (transfer of tech- ' 


ho  nology).?. This document was accompanied by a‘ progress report of, the | 
subgroup of technical experts.dealing with. technical. eee of proposing 
a production limitation formula.*° g 


“revised and combined.in a new Article 143 to pales confusion with the. 


' emphasizes the right of both. states and the Authority to carry, out marine 


ee : scientific research in the Area and obliges: the Authority to coordinate 


ae o. and disseminate available ‘results of such research. Thése changes should’ 


oe ee ‘substantially alleviate thie grave concerns the scientific community has’ ex- 


+» >` ‘pressed about ICNT Articles 143 and 151. 


ee “The. new, texts distinguish -more clearly between those provisions that | 
wo ', „confer powers on the Authority {e.g Articles 150 bis and. 151) and those 
et ">> that establish goals and objectives to guide’ the Authority and states (e.g., 


Article 150). Textual changes in Article 151, the general article describing 


tee , n 


fe E unions,. communities or other regional economic integration groupings, 


gat ojset obligations as States Parties ... . to the extent that these rights and. obligations 


ahd = States. 


o a. UN Doc. A/CONFE. 62/L. 32, er 14, 1978. Among the interesting questions. ‘that : 


', “+ arise in the context of this wording are. those regarding reciprocity of rights and bli; 


`, concept of a law of the sea convention as a “package deal.” 


= 5 p7 28 NG1/12 and Annex A a 1/10/Rev. 1), Tth So Geneva Reps., note 17 supra, 
Ta eee at 1. E 
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Ea The provisions on marine scientific research in Aides 143 and ISL were | 


‘Authority’ s regulatory ` functions regarding ‘resources, The | new , “article | 


* >t * the system ‘of exploitation, bring it closer to the concept of a coma: 


>); 4 + constituted by sovereign States, which exercise powers in areas covered by the. 
ee: present Convention [to] become Contracting -Parties with the:same rights and 


’ yelate to an area nee powers have been- given to them ‘by their Member . 


, «+ "* + gations between states parties and such entities (and their member states), and ‘the | 


- degrees of suppért, but encountered substantial open opposition, a even a 
aes. . , more widespread private expressions of ‘concérn that the conference already | 
vce.) faced enough difficulties without the injection of divisive political issues.’ ~ 
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aan for eo by. climinatiig. the legally se abe: notion that . 


_private mining activities are to be regarded as being conducted “on behalf 


of” the Authority. 
The provisions on transfer of technology were reorganized and revised. 


The new Article 144 unifies the provisions on cooperation between the | 


Authority, and states parties to promote the transfer. of technology to 
both the Enterprise and developing countries. The precise obligations of 
miners to transfer technology are consolidated in Annex H. 

A basic objection to the ICNT provisions on technology transfer was 


that they arguably permitted the Authority to delay issuance of a. contract: 


indefinitely, pending agreement on technology transfer. This objection 
was based on technical and legal problems as well as broader. concerns 
that the developing countries might insist on generally uneconomic terms 
as compared with those available on land. There already is a justified con- 
cern about the extent of the Authority’s discretion to refuse a contract ‘or 
impose conditions on mining, and about the success of some participants 
` in using ideology to encourage support for a wide variety of mining re- 
- quirements, not merely precise requirements for. production limitations and 
commodity ‘arrangements. 


The new provisions for Annex II on technology transfer: by miners re- . 


move transfer of technology as a precondition for obtaining a contract, and 
-instead oblige the miner to agree, when he receives a mining contract, to 


make available to the Enterprise, on fair and reasonable commercial terms . 


and conditions, the technology he is using in the Area and is legally entitled 
to transfer. (With respect to technology he is using but is not legally en- 
titled to transfer, he would obtain from the owner written assurances of 
a similar willingness to sell to the Enterprise.) There are provisions for 


conciliation, and subsequent arbitration, if negotiations are not concluded | 


in a reasonable time. Penalties, including revocation of the contract, may 
be imposed on a contractor for failure to respect. the arbitral decision. In 


addition to these obligations with respect to transfer of technology to the . 


Enterprise, another provision subjects a miner to similar obligations to 


transfer technology to a developing country that applies for a contract to ` 


exploit an area reserved for the Enterprise that was originally: submitted 
by that miner. 


Article 153, which calls for a conference to review the system of explora- : 


tion and exploitation after 20 years, has been revised to eliminate many 
of the difficulties in the ICNT, including the provision to convert to a 
unitary system of exploitation automatically if the review conference fails 


to reach agreement within 5 years. The new text, to encourage agreement, | 


authorizes the Assembly: to impose a moratorium on the issuance of new 


contracts and plans of work if agreement on a’ system for exploration and — 
exploitation. does not enter into force within 5 years after the commence- : 
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ment of the review conference, but excludes from the moratorium new 
plans of work for areas already reserved for the’Enterprise. _ 

The interim production limitation provisions were extensively revised to 
reflect the work of the subgroup of technical experts; thev also incorpo- 
rated provisions worked out ad referendum by the Canadian and U.S. 
delegations for an interim production limitation based on projected growth 
of the nickel market, with a view to holding wider consultations in an 
effort to promote overall progress on seabed mining issues.” 

While the Geneva texts were widely regarded as constituting an im- 
proved basis for further negotiation, and Negotiating Group 1 decided not 
to review any of the texts in New York, European Economic Community 
members, the United States, and others expressed serious reservations and 
stated that significant, further improvement both in detail and with respect 
, to. some major issues is needed, Among the difficulties noted was the fact 
that the obligation on miners to transfer technology for the benefit of the 
Enterprise continues indefinitely, long beyond the time needed to put the 
Enterprise in business, and that there is an obligation on miners to transfer 
technology to developing countries that desire to exploit reserved sites in 
place of the Enterprise. The moratorium provision in the review clause 
came under heavy attack. Also criticized were the interim production 
‘limitation and the failure to improve adequately the ICNT provisions re- 
garding commodity agreements. The U.S. delegation stated that the 
United States government has rot vet decided whether the interim ae 
duction limitation is acceptable. 

In New York, Negotiating Group 1 proceeded to consider en 
1 to 5 and 8 to 11(a) of Annex II. In the discussion, demands for objec- 
tivity, equality, and nondiscrimination were countered by demands for 
the power to discriminate and for the entrenchment of special privileges 
_in the treaty. For example, when the so-called “quota” or “antimonopoly” 
issue was raised by certain industrialized states, the United States said it 
-. could not accept any provision that would deny a contract to an American 
citizen on the basis of his nationality. Prospective mining states urged 
greater precision and objectivity on the question of selecting applicants, 
while some developing countries favored giving the Authority broad dis- 
_ cretion to decide these matters. . 

31 The new texts establish an interim period under which there is a nickel produc- 
tion ceiling for the deep seabeds (effectively, an economic ceiling on overall deep 
seabed manganese nodule production). The interim period would last 25 years, unless 
replaced sooner by relevant commodity arrangements. The formula includes precise 
mathematical methods for projecting the growth of nickel consumption in a given year, 
and requires that a miner’s plan of work (contract for a mine site) shall not be ap- 
proved if the level of nickel production specified in the plan would cause total deep 
seabed nickel production to exceed, during any year of planned production, the in- 
crease in consumption of nickel during the 5 years preceding the earliest commercial 
deep seabed production and 60% of the increase in consumption thereafter. By ex- 
pressly requiring that the level of production in the plan of work be authorized if it 
does not exceed the ceiling, the text emphasizes the fact that once his plan of work 


is approved and his contract issued, the miner is not subject to cuts in his authorized 


level of production. 
\ 
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‘On the final day, the chairman issued new texts for paragraphs 1 to 5 
and 8 to 10 of Annex II and acknowledged the need for further discussion.* : 
The texts, while containing useful clarifications, do not solve the basic 
problems of selecting applicants objectively. Moreover, the important 
question of the treatment and obligations of the Enterprise under the pro- 
visions of Annex JI was deferred to the eighth session. 


Negotiating Group 2 | - 


i H 
Three items were placed on the agenda of Negotiating Group 2: the 
' financial arrangements of the Authority, the financial arrangements of the 
Enterprise, and the financial terms of contracts for exploration and ex- 
ploitation. 

‘At the end of the Geneva part of the session, new texts were NN? 
by the chairman that significantly clarify ICNT Articles 170 to 175 on the 
first item, and ICNT Articles 158(2) (vii) and 160(2)(xv), and Annex 
III, paragraphs 9 and 10, on the second item,** in particular by distin- 
guishing the two matters. These new zexts make clear that assessments 
of states will be based on the UN scale of assessments, will be used only 
for administrative expenses of the Authority, and will continue only until 
the Authority’s other income is sufficient to cover such expenses. : 

These texts give the Assembly broad discretion over transters of funds 
from the Enterprise to the Authority, however, leaving open the possibility 
of significant differences between the financial obligations cf the Enter- 
prise and other miners. The texts on financial terms for contracts do not 
rectify this problem because the chairman felt that the question of whether 
plans of work submitted by the Enterprise should contain the same finan- 
cial obligations as contracts of other miners is outside the terms of refer- 
ence of Negotiating Group 2. As has been noted, Negotiating Group 1 
deferred.the general question of equality of treatment of ‘the Enterprise 
and other miners to the eighth session. 

The third item, which deals with the nature and extent of miners’ pay- 
ments to the Authority, occupied most of the group’s time in both Geneva 
and New York. One of the most intractable aspects of the matter derives: . 
from the difficulty of making assumptians about an activity that has not 
yet begun. While the United States and others warned that the set of 
assumptions presented to the group was only one of several possibilities, 
given the uncertainties of seabed mining and of some metal markets, the 
delegations relied heavily on a study done at the Massachusetts Institute 
of Technology that “estimates the total development costs of a mining 
project at $559 million, the annual op@rating costs at $100. million and 
the annual gross proceeds at $258 million.” * ae that any gross figures 


32 NG1/13, Sept. 12, 1978. 

33 NG2/9 and Annex A (NG2/4), and NG2/9, Annex B (NG2/5), 7h Sess. Geneva 
Reps., note 17 supra, at 35, 37, 39. 

34 NG2/9, Annex C (NG2/7), Chairman’s =xplanatory Memorandum on document 
NG2/7, id., para. 4 at 47, referring to Nyhart, Antrim, Capstaff, Kohler, & Leshaw, A 
Cost Model of Deep Ocean Mining and Associated Regulatory Issues “1978). . 
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‘` include transportation, processing,’ and marketing“ in ‘addition to mining, 


ZZ =, the contract area. Some others proposed 60 percent. The chairman Sue: 


“oy gested 40 percent in his proposal at the end of the session.®® 
ge de wo Both fixed and variable payments were discussed, The former category 


includes an application fee to cover the:costs of processing ‘the application, 
and a fixed annual payment. The latter includes percentages of produc- 
oe tion, or of profit that are fixed or that vary according to rate of return or 
cr ~ c with time. s, i 


Pig. Tt was increasingly recognized that the total, amount paid should not 


‘be so high as to deter mining, thus generating ne minerals for consumers 
‘.«}', and no benefits for the international community.. At some point; increasés 


"e> t .\. in charges result in a decline'in revenues. It was also recognized ‘that 
a ae ‘the more the formula entails a sharing of risk between the Authority and 


, . e miner, the larger the ultimate potential benefit to the Authority, and— 
E perhaps equally .important—the more credible the argument that potential 


ae ` ‘miners and consumers: can be confident that the Authority will be inter- 


` 
. 
Aon 
. 
- 


. E 'ested-in promoting efficiency. It could make a great difference in a high-risk 
h __ venture suchas seabed mining whether a commitment is made in advance 
vi” toa fixed payment or to a share. of eventual. profits. If the fixed payment. 


ee ` is required during the early years, it adds to the’ development costs in 


general. Thus, the “front-end load” can be a- barrier to’ entry, and may 
_ necessitate a higher rate of return later to compensate for ‘the increased. 
' borrowing ‘costs and’ risk. 


gy 


at". the US, Japanese, and European Community delegations felt that. about | 
atot = ` 20 percent of net proceeds coulc be attributed to mining the resources of 


te | | The United States and other industrialized countries aona argued. 


. a 3 ICNT, Annex IJ, para. Dats 


, ° |.’ that the best way to handle-futuze uncertainties and provide for optimum 
>. retum to the Authority is to rely primarily on collecting a graduated share 
. Of profits that increases with profitability. These payments might be 
coupled: with “royalties” based sclely on the rate of production, but there 

would: be no fixed fees aside from an initial application fee. The argu- 


"obe ments of socialist governments thet their mining entities would find it easier 
to comply with a system based on production rather than profits could be `- 


eas ‘accommodated by giving the -miner the option: of a Toya system. or a 


Lis ,« mixed profit-“royalty” system. 


One ‘argument in favor of fixed annual fees ` was that they wol encourage 
production and prevent speculators from “sitting on” mine sites. It was 


- ae noted in reply that the large investments required from.a qualified appli- 


E "+ cant would be incentive enough. It might also be mentioned that the 


Authority ; is required to establish expenditure and. time requirements to 
“aS > ensure diligence.** Another argument in‘favor of fixed annual fees was 
. that a system based on profit gives rise to accounting problems and is 


_ 88 NG2/10, Sept. 13, 1978, Annex {proposal for para; 7 (sexies) S of Annex Il): 


4 
4 


; ‘ susceptible to evasion. The reply pointed to the existence of generally | 
EET - accepted accounting’ practices, ' the widespread use by states of similar 


7 
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profit basei ay tetincadie based: Saou. systems, and the: ‘availability 


_ of sanctions.. One wonders why, for example, the sponsoring state could ~ 
not be required to attest to the accuracy of profit reports under its national 


law; improper reporting would incur sanctions similar to those imposed by | 


that state in analogous situations. | , 

As might. be expected, there were differences, of view not only on‘ the 
type of payments to be required, but also on the relevant amounts and 
percentages. This matter was complicazed, by differences on the question 
of ‘national: taxation of mining company profits; the chairman noted that 
it was “not possible ‘to exclude United States national tax for the purpose 
of calculating the. internal rate of return.” | 


. At the end of the Geneva meeting, the chairman issued a set ol articles - 
that included the' relevant types of payment, but excluded precise figures.”® ° 


At the coriclusion of the session in New York, he revised these articles and 
also included precise ` figures, relying on ne 15 percent rate of return in 
the MIT study.” | 
The ‘revised proposal includes ‘an oao fee, an ennual fixed fee, 
and the.contractor’s choiée between a rising production charge or a mixed 
system that combines a rising production charge with a rising share- of | 
profits. ‘40 While praising the chairman’s text as a significant contribution 
to understanding the complex problems involved, ‘the industrialized states 
criticized the annual fixed fee for “front-end loading,” the assumption that 
the profitability of a mining operation will increase with time, and the 
failure to adjust the rate of payment to the rate of return. These states 
argued that only a system. based primarily on a self-adjusting scale of 


_-profit sharing could prevent the deterrence to’ mining caused by “front- . 
end loading” and the risk of forcing contractors into bankruptcy if busi- 


ness is bad, yet still assure that the: dunes would share handsomely in 
times of high ‘profits. , 


. 37 NG2/10, Sept. 13, 1978, at 5. . 
. 38 NG2/9; Annex .C (NG2/7), 7th Sess. Geneva Reps., note i7 supra, at 4l. 
_ 39 NG2/10, Sept. 13, 1978, at 6. 

49 Ibid. There would be a $500,000 ippico ee subject to hod if the admin- 
istrative costs of processing the application are less, and. subject to review v from time to 
time by the.Council. Para.’ 7 (bis). 

. There would be an annual fixed fee of $1 million fioi the time the contract enters 
into, force; that is, several years before ‘commercial production might commence. 


bn ith è : \ H 
. + s: . 


` That fee would be deducted- from payments on production after commencement of i. 


commercial production. Para. 7 (ter). 


The contractor iay choose, for the life of the contract,’ between a “production charge . 


_ only or a mixed ‘system: combining a reduced production charge with a share of net ` 


' proceeds. ` Para. 7 (quinques) and para. 7 (sexies). 

‘ Unlike the Geneva proposal, under the New York ‘proposal the stax of net proceeds 
` payable under the mixed system would not vary according to the contractor's rate of" 
return on“ investment. The“share of net proceeds would increase automatically with 
time, from 40% to 80% of ‘the (40% of total) net proceeds attributable to mining. 
. “Safeguards” ‘would be included in the mixed system that delay ‘increases in the rele- 
vant ‘rates of payment if the contractor has not- recouped his initial development costs 
in the first 6 years of commercial production or twice that ‘amount in the first 12 
years of commercial production. -Para. 7 (sexies). -` ; ( 
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Negotiating Group 3 


At Geneva, Negotiating Group 3 considered the basic political decision- 
= making process of the Seabed Authority: the composition of the Council, 
voting in the Council, and the relationship between the Council and the 
Assembly. The chairman indicated that the idea of protecting special in- 
terests was generally accepted. The “crux of the problem,” he said, is 
“the role of special interest groups in the decision-making process,” that is, 
“the weight to be attached to their vote.”*? Thus, it was recognized that 
a simple “one-state, one-vote system’”—even with requirements for a two- 
thirds or three-fourths majority—is not the solution. At the same time, the 
-chairman’s report excludes big-power vetoes along the lines of the UN 
Security Council system.* 

The underlying principle of the provisions under consideration is pro- 
tection of special seabed-related interests, not military or economic power 
as such. In addition to representation on an equitable geographic basis, 
the special interest categories elaborated in the ICNT remain: -namely, 
major seabed mining countries, major importers of the minerals in- 
volved, major exporters of the minerals involved, and developing coun- 
tries representing special interests (including those in the least developed ` 

group, those that are populous, landlocked, and geographically disadvan- 
` taged, and those that are major importers of the minerals involved). 
Additional provisions stipulate the “reasonably proportionate” representa- 
tion on the Council of landlocked and geographically disadvantaged states 
and coastal states.** The principle of ensuring that systems of governance 
adequately reflect and balance’ the interests affected is probably essential 
to the emergence of new global institutions that can deal effectively with 
the accelerating problems of interdependence. At the same time, this 
particular set of categories is directly related to interests in deep seabed 
mining and is thus less likely to engage fears of a direct “precedent” for 
some other situation; the “producer-consumer’ categories are derived from 
various commodity arrangements, under which votes are frequently 
“weighted” to reflect degrees of producer and consumer interests. 

Protection of special interests is ultimately a question. of voting: What 
is the probability that a decision may be taken that does not adequately 
protect one of these interests to the satisfaction of the affected states? 
This question arises in any organ that has the power to make binding de- 
cisions affecting such interests. Only a small minority has measurable 
economic interests at stake. . 

Under the ICNT, insofar as binding actions are concerned, the power 
to make regulations is shared by the Council and the Assembly.** Ad- 
ministration of the system is basically the Council’s responsibility,*® but 
the Council is to take into account general policies enunciated by the 


41 NG3/2, Tth Sess. Geneva Reps., note 17 supra, at 58. 
#2 Id. at 61. 43 Ibid. 

44 Id. at 64. The reference to coastal states was added. 
45 ICNT Arts. 158(2) (xvi) and 160(2) (xiv). 

48 JCNT Art. 160. 


1979] CONFERENCE ON THE LAW OF THE SEA 15 


' Assembly.“ Special interests are guaranteed representation on’ the Coun- 
cil. Thus, depending on the voting system, the special interests’ power 
of initiative and power to block adverse decisions have been increased over 
those in the Assembly. They are not accorded increased positive decision- 
making power, however, as positive decisions require substantial numer- 
ical majorities. 

Such a voting system implies that if the states with major seabed 
mining and consumer interests cannot De assured of substantial positive 
decisionmaking power in the Authority, they must be assured that their 
basic interests will be protected in the ireaty itself (absent improbable 
decisions by the Council). Needless «o sav, the land-based producers 
argue that they face similar problems. These concerns in part explain 
the interest in ensuring that all necessary detail on- the issuance of con- 
tracts and on production limitations is in place concurrently with the entry 
into force of the treaty. | 

Of course, “blocking power” can be ccnverted to positive power through 
the bargaining process, provided that others have an agenda they consider 
important and that cannot be implemented without such bargaining. 
The conference has demonstrated that the developing land-based pro- 
ducers; although small in number, exercise considerable influence over 
group decisions by the large developing country majority, and that they 
can attract support from socialist and some Western states for economic 
or political reasons. Thus, in order to use “blocking” power in the con- 
structive sense—to promote cooperation as the means for all groups to 
satisfy their interests—the potential majcr seabed mining states that are 
not major land-based producers must have probable blocking power. 
Because the number of such states is likely to remain small during this 
century, it will be quite difficult to negotiate an optimum balance, partic- 
ularly since some are not likely to be enthusiastic about ‘according the 
Soviet Union and its supporters the “sw:ng votes.” 

It is not surprising that Negotiating Group ò did not iaoe this problem 
in Geneva. It is also not surprising that it chose to defer further con- 
sideration of the matter for the time being. In his report, the chairman 
explained why: 


I firmly believe that each side to tke negotiating battle does not wish 
to give in or accept compromise uctil the rest of the package of core , 
issues in the First Committee mancate is considered together. 
[T]he situation appears to. be that no useful purpose would be served 
by isolating items of a common package at this stage. If my assump- 
tion is correct, then efforts must be made in the First Committee to 
examine the results of Negotiating Groups 1, 2 and 3 together.** . 


At the resumed session, the group responded to criticism of the com- 
plexity of the Seabed Authority by seeking to streamline the provisions 
regarding the commissions, which are subsidiary organs of the Council,. 
and to clarify their advisory role as expert bodies. The group proposed 


47 Yd. at para. 1. 
48 NG3/2, 7th Sess. Geneva Reps., note 17 supra, at 62, 
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“that a Legal aaa Technical Commission andan Pesnoiie Planning Gom- 
mission be set up and that the Council establish a subsiciary organ on 
’ financial matters.*® While the fundamental: environmental functions of the. 
-Téchnical ‘Commission are preserved, the United States and others had 
p pone that these functions be elaborated more fully and concentrated 


in a _ body that would focus on environmental concerns: 


' Negotiating Cou 4, = | a 


‘Under Articles 61 and 62 of the ICNT, the eee state disan ‘the 
allowable catch of a stock on’ the basis of specified conservation criteria, 
_ determines its own capacity to karvest the stock during the relevant sea- 
son, ‘and has the duty to give fishermen of other states access ‘to the sur- 
plus, if any, in the economic zone pursuant to reasonable regulations | con- ` 
„sistent with that duty. While’ the ICNT does not specify- that the na ` 


_ tionals of any ‘particular state must be selected, the coastal state must take 
certain factors into account in- allocating the surplus, including the provi- ` 


k sions of Articles 69 and 70, on landlocked and “geographically disadvan-' 


`A 


taged” states, and “the need to minimize economic es eta in States 
whose nationals ` have habitually fished in the zone.” 

Since the- Group of Landlocked and re R Giivae a 
States comprises approximately one-third of thé states at the conference, 
and since most of the remaining states have neighbors: ‘that are in that 
group, the question of fishing by the former in the economic, zones of the 
‘latter was of significant substantive concern, particularly ‘to developing - 
countries in both camps that: wish to stimulate fishing investment in their. 


economies, as well as to some East European members of the group. 


. Among members of:the European Economic Community, the matter of 
allocation in the 200-mile fishing zone is internal to the “Community by 


_ virtue of relevant decisions under the Treaty of Rome; negotiation with 
other states is the responsibility of the Community.* 


Three basic sets of questions arise. First, in addition to landlocked 
states, covered in Article '69; what states are to be covered by the pro+ 
visions of Article 70? Are they adequately described by the term “geo- — 
` graphically disadvantaged,” which was not used. in this part of the ICNT? 
Second, may these states be excluded entirely from surpluses in their 
region or subregion, ọr should they enjoy priority of access to surpluses 


_ in the economic zones of coastal states in the region or subregion? Third, 


may the coastal state deny access to, these states if joint ventures or analo- 
_ gous arrangements with fishermen of! third states expand the ‘coastal 
state’s harvesting capacity to the point where it can harvest the entire 
allowable catch? | 

After intense negotiation, „at the end of thë Geneva meeting the chair- 


49 NG3/4, Sept. 13, 1978. 50 ICNT Art. 62. l a 
51 See Council Resolution: on certain External Aspects of the creation of a 200-mile 


E Fishing Zone in the Community with Effect from Oi January 1977, reprinted. in 16, 
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‘ ILM 1425 ( 1976). 


. 1978): § " “CONFERENCE ‘on THE LAW OF THE- sea ae : ja i 


o 
N ! “ys 

J ` , aAa 
+ 


man af Negotiating Gidep 4 reported r new: texts for Articles ‘69 ad To, ae 
and.an addition to paragraph 2 of Article 62. The new: articles are. 
substantively, the same; Article 69 applies to landlocked states ‘and Ar ticle 
70 to “States with special’ geographical characteristics,” the latter term 
being defined as |! ; ee aux 


ty 
2 


codstal States, including States’ bordering baclosed or semi aoai 
“seas, whose geographical situation makes them dependent upon the 
i exploitation of the living resources of the exclusive economic zones 
of other States in.the sub-region or region; for adequate supplies of 
fish for the nutritional: purposes of their populations or parts thereof, 
and coastal States which can claim no exclusive economic zones of 
their own. 0 DE 7 


_ These states would oo eo ; 


have the right to participate, on an daube Basis in the E 
of.àn appropriate part of the surplus of the living resources of the 
exclusive economic zones of Saal States of the same sub-region or 
region, taking’ into’ account the relevant economic and. geographical, . | 
circumstances of all the States. concerned and: in conformity with: the ' .- 
` -provisions of this article and of articles: 61 and 62. ` T 


The states concerned would establish the terms and modalities of par- 
ticipation by agreement. The parties’ interests would be taken into ac- 
count by considering, among other things, the extent to which the par- ` 
ticular. landlocked state or state with special geographical characteristics | 
is already fishing or is entitled to. fish under ‘existing agreements in the + p3. 
economic zones of other ` coastal states, and the extent to which other 


landlocked states: and states with special geographical characteristics are > N 


fishing in the economic zone of the particular coastal state. B 
Developed . landlocked states and developed -states with pperial geo- 
graphical characteristics would enjoy these rights me oR 


only in the exclusive economic zones of developed daaa Statés of 
the same sub- -region or region having regard to the extent to which 
the coastal. State, in giving access. to- -other States to the living: re- Ss 
sources of its exclusive economic zone has:taken into account the, 
‘need to minimize detrimental effects on fishing communities and,. 
- economic dislocation’ in States whose nationals have habitually fished ` - 
‘in the zone. `. = ~ | A 


The implication i is that situations may exist where a- developed ERR 
state would be more justified in, denying or reducing participation of y 
developed states than of developing states in favor of ‘traditional fishing., - 

If the coastal state, approaches the point where it could harvest all of `,’ 
_ the allowable, catch, it would ’be required to cooper ate with “other States | nes 
concerned” in establishing “equitable arrangements” for the continued * 
fishing in its economic zone by developing | landlocked statés and devel- 
oping states with spécial geogr aphical characteristics, ‘ ‘as may be appro- ET 
priate in the- circumstances and on terms satisfactory to all parties.” The. i 


52 NG4/10 and Annex A (NG4/9/Rev. 2); Tth Sess. Geneva Reps., notę 17 supra, f 
at 71, 76. l r , ] pu 
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chairman’s report indicates that this text is designed to deal with the ex- 
pansion of harvesting capacity under “joint venture or other similar ar- 
rangements with third parties,” not situations in which the coastal state 
is able to harvest the entire allowable catch “on its own.” Thus, it 
provides “for a very special anc limited situation.” In addition, “empha- 
sis is put on the developing lanc-locked and geographically disadvantaged 
States which have actually been dshing in the particular exclusive economic 
zone at the time when the situation arises.” = l 

The chairman also reported that despite some reservations, there was 
widespread and substantial support in the group for the revised texts, 
which were regarded as offering improved prospects for.achieving a con- 
sensus.” Without disagreeing with this assessment, a significant number 
of coastal states viewed the outstanding issues assigned to Negotiating 
Groups 4, 5, and 6 as a “package,” especially states with broad continental 
margins. The latter conditioned support for the result in Negotiating 
Group 4 on satisfactory resoluticn of the issues before Negotiating Group 
6, in particular the “Irish formua” for defining the precise outer limit of 
the continental margin.®° | 
Negotiating Group ò | 

Although the settlement of disputes over fisheries in the economic zone 
had been discussed during the successful informal negotiations on the 
status of the zone, these discussions had not reached the point where 
results could be incorporated in the ICNT. 

As might be expected, distant-water fishing states and members of the 
Group of Landlocked and Geographically Disadvantaged States tended: 
to favor compulsory arbitration or adjudication to resolve fisheries dis- 
putes in the economic zone, while members of the Group of Coastal States | 
tended to oppose third-party procedures for such disputes. Negotiations 
centered on the nature of the disputes that might be submitted to third- 
party procedures and on the nature of those procedures. 

The group decided to except from binding arbitration or adjudication 
disputes involving a coastal states sovereign rights over fishing, but 
to provide for compulsory conciliation at the request of any party to . 
the dispute in three instances: where the coastal state has manifestly 
failed to comply with its obligation to ensure that maintenance of the 


53 Id. at 72. The report was circulated to the conference with the texts. It was 
drafted in connection with penultimate texts which contained more explicit references 
on those points. l 

54 Id. at 73. 

55 UN Doc. A/CONF.62/SR.100, May 22, 1978, at 5 (provisional). 

56 See statement of Ambassador Castañeda of Mexico on behalf of 16 members of 
the coordinating group of the Group of Coastal States, UN Doc. A/CONF.62/SR.102, 
May 23, 1978, at 2 (provisional); statement of Ecuador, id. at 7, Argentina, id. at 9, 
- Norway, id. at 10; Canada, UN Doc. A/CONF.62/SR.103, May 23, 1978, at 3 (pro- 
visional ), Ireland, id. at 8, Mauritius, id. at 12, United Kingdom, id. at 16, Pakistan, 
id. at 22; New Zealand, UN Doc. A/CONF.62/SR.104, May 24, 1978, at 3 (provi- 
sional), Australia, id. at 8, Sri Lanka, id. at 8, India, id. at 14, Uruguay, id. at 23; 
and Chile, UN Doe. A/CONF.62/SR.1€5, May 25, 1978, at 2 (provisional). 
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resources is not seriously endangered; where the coastal state has arbi- ` 
trarily refused to determine the allowable catch and its harvesting capacity: 
at the request of a state interested in fisning in the zone; and where the 


coastal state has arbitrarily refused to allocate.to any state the whole or 
part of a surplus it has declared to exist. In addition, unless the parties 


. otherwise agree, they are required to include dispute settlement clauses 


in their agreements implementing Articles 69 and 70 on fishing by land- 
locked states and states with special geozraphical characteristics. 

These provisions were presented at Geneva as part of a general restruc- 
turing of Article 296.5" The chairman of the group stated that the concilia- 
tion formula received “widespread and substantial support amounting to 
a ‘conditional consensus’: that is, a consensus conditional upon an over-all 
package deal.” °** The existence of a substantive or political relationship 
between different outstanding issues, particularly in the Second Committee 
and Negotiating Groups 4, 6, and 7, seems to explain, at least in part, why 
reservations were expressed during the zesumed session by some distant- 
water fishing states. 


N egotiating Group 6 


Prior to the seventh session, it had generally been assumed that a 
consensus on the Irish formula ® for defining the continental shelf was 


emerging, but that certain states were still formally opposing any jurisdic- - 


tion beyond 200 miles ® in order to bargain over other issues and perhaps 
to achieve a slight increase in the rate of “revenue sharing” from exploita- 
tion of the continental shelf beyond 200 miles.“ The absence of other 
“compromise” proposals for defining tie continental shelf beyond 200 
miles suggested that the Irish formula coupled with “revenue sharing” was 
regarded as the ultimate compromise, since it had been clear for years 


. 57 NG5/16, 7th Sess. Geneva Reps., note 17 supra, at 100, 103. See Rosenne, 
Settlement of Fisheries Disputes in the Exclusive Economic Zone, infra at 89, for 
discussion and texts of these provisions. 

58 NGS/16, 7th Sess. Geneva Reps., note 17 supra, at 100. — - 

59 NG6/1. The major changes in ICNT Article 76 proposed in the Irish amend- 
ment are contained in the following paragraphs: l 


2. The continental margin comprises the submerged prolongation of the land 

mass of the coastal State, and consists of the seabed and subsoil of the shelf, the 
Sope i the rise. It does not include the deep ocean floor nor the subsoil 
thereor. 
- 3. For the purpose of this Convention, the coastal State shall establish the 
outer edge of the continental margin wherever. the margin extends beyond 200 
nautical miles from‘ the baselines from which the breadth of the territorial sea is 
measured, by either: ` 

(a) A line delineated in accordance with paragraph 4 by reference to the 
outermost fixed points at each- of which zhe thickness of sedimentary rocks is at 
vat 1% of the shortest distance from such point to the foot of the continental 
slope; or, 


(b) A line delineated in accordance with paragraph 4 by reference to fixed- . 


points not more than 60 nautical miles from the foot of the continental slope. 
In the absence of evidence to the contrary, the foot of the continental slope 
shall be determined as the point of maximum change in the gradient at its base. 
60 The proposal of the Group of Arab States would limit jurisdiction to 200 miles. 
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f E E D 
ee as 5 that the elimination of jurisdiction beyond 200 miles sn a eliminate. 
f ey, © samy possibility of consensus on a treaty that included major broad-margin ; 
Soe i. states, re = eogi 
aeaa Se . e Tius the proposal by“ the Scviet Union, to alminate ay reference to 
ta thickness of sediment in determ:ning the extent of. the continental margin | 
. under the Irish formula, and to provide that in no case’ could jurisdiction 
oo... over. the continental shelf .exterd “further. than 100 nautical miles from 
E the outer limit of the 200 mile economic zone,” evoked a measure of ‘sur- 
<f¢.* ‘prise and concern. Briefly, the arguments made by proponents of the - 
2ye, 4." o “Soviet formula (and against the Arish formula) are that it is ‘easier to apply, ` 
sOlO S00 provides more certainty as to the ultimate result, reduces the possibility 
i e X of dispute, obviates the need foz an international commission © to review , 
-o | the claims of ‘coastal states, and involves less encroachment on the interna- 


E e a 61 C.2/Informal Meeting/14, ‘April 27, 1978. The described result is: 


bie. (1) Where the continental margin does not extend beyond the confines of the 
ae . - 200-mile economic zone, ‘the edge of ‘the continental shelf will lie along the outer 
og ae _ limit of the economic zone. 
ae y (2) In cases where the edge of the continental margin extends less than 100 
‘yy 7, + ° miles beyond the. outer limit of the 200-mile economic zone, the continental shelf 
a a of the coastal State will be determined ‘on the basis of scientifically-sound - - geo- 
a N, logical and geomorphological data. If such data are not available, the outer edge 
eee ‘of the continental shelf will be determined in accordance with paragraph 3(b) 
th. A, wi Pe of the Irish amendment (“not more than 60 nautical miles: from the foot of. the 
eo A te continental slope’), on the understanding, however, that the edge of' the con- 
ee ora '.  tinental shelf shall not under any circumstances be fixed at more than 100, mile; 
tang Se » beyond the outer limit of the 200-mile economic zone. 
ae > (3) Where the continental ma-gin. extends beyond the 100-milé strip adjacent | 
ce ey . to the 200-mile economic zone, the edge of the continental shelf will be fixed at 
*— + » , a distance of 100 miles from the outer limit of the economic zone. 
: ' Consequently, accordirig to the suggested formula the 100-mile ostension of the . 
v, o continental shelf beyond the outer limit of the 200-mile economic zone represents 
aa a 2 oe a maximum limit beyond which no State may exercise its sovereign rights over the 
- ‘continental shelf. 


f - 


` 


biari 


o2 The following informal. Canadian paper thoughtfully elaborates on the idea. of a 

pid ` commission mentioned in paragraph 5, of the Irish proposal, note 59 supra: ' in \ 
ae a Article’ l | 
7 A Gilani Shelf Boundary Commission on the delineation a the seaward 

boundary of the Continental Shelf beyond 200 nautical miles from the baselines 


Mone o * from which the breadth of the territorial sea. is measured, shall be established ` 
eae - in accordance with the following Articles. , 
P ae ` Article II l 
paa n i The Commission shall consist of 30 members'who shall be experts in the fields ' 


of geology, geophysics-or hydrography and who shal! be appointed by a proce- 
“oa. -` dwre established by. the Intergovemmental Oceanographic Commission and the, 
: International Hydrographic Bureau. 


: ae J ' Article HI. i i 
e A l ' ‘The functions of the Commissian shall be: es 
Eae a ee (a) to certify that the delineation by a coastal State of the seaward ae } 


he Yeg of its Continental Shelf beyond 200 nautical miles from the baselines from which 
v ‘the breadth of the territorial sea is measured, is in accordance with Article 62;: 


(b) to provide technical advice through ‘its members, if requested by the 
ra State concerned, with respect to the delineation referred to in paragraph 
nig. A ; (a ; ; i 
o O i Article IV ; 
— A coastal State that has in accordance with Article 62 delineated the- seaward 
. boundary of its Continental Shelf beyond‘ 200: nautical miles from the baselines . 
- from which the breadth of the territorial’ sea is measured, shall’ submit such 
boundary to the Commission along with supporting. scientific data. ‘The coastal 
> State shall at the same time give the names of any Commission members who 
Saga have. eae it with coe edvice. f 
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tional area, Thése eens appear to ibs deud to thè proposal Joni a! 
maximum distance limit (e.¢., 300 miles) and not’ to the problem of ascer- 
taining the limit of the continental margin within that maximum limit. — 

The arguments. made’ against the Soviet proposal (and in favor of the 
Irish formula): are that it ignores ‘the geological basis of the continental 
shelf doctrine, eliminates ‘existing rights, of the coastal state over thé entire 

“natural prolongation” of its land territory under the sea, fails to take into 
account the economic and environmental] interests of the coastal ‘state in 
hydrocarbon production off its coast, and might. unnecessarily complicate 
the division of common. fluid resource Ceposits.- In addition, one might. 
note. that this proposal could further complicate the deep seabed negotia- 
tions by extending their scope beyond manganese nodules to hydrocarbon. 
deposits; it might encroach upon more of the “common heritage” than the 
Trish formula unless something like the Irish: formula is itself used to define - 
the continental margin within the 300-mile limit; and it might stimulate 


i 


demands for a ‘universal 300-mile zone, -irrespective of geology; on the” 


.seabeds, or’ in. the water column as well, resulting in vast new encroach- 
ments on: the international area and the high séas andthe possible elimi- 
nation of revenue sharing from any expanded universal zone measured 
by. distance. 

Next to the deep ‘seabeds issues, this is perhaps the most serious ‘of those 
that are not yet resolved: Informal discussions have suggested that a func- 
tional analysis of what is at stake may help resolve the problem. { 
_ The landlocked and geographically : disadvantaged group is generally’ 
prepared to accept the Irish formula, if coupled. with “revenue sharing” 


5 | i Article Wi 


. The ER E IN shall function by way of a Special Gonimnitse composed of 
five members which it- shall appoint to deal with each. submission from a coastal. 
State. Nationals of the coastal. State ‘making the’ submission who are members 
„of the Commission shall be excluded from the Special Committee. . No Com-:. 


mission member who assists a coastal. Stste by providing technical advice with 7 


respect to the delineation shall be a member of the Special Committee which 
deals with that submission. 


‘Article VI 


| If a majority of the Special Committee is satisfied, on the basis of the evidence , 
. > supplied by the coastal State, that the whole or part of the boundary has been ‘ 
correctly delineated in accordance with: Article 62, it shall ‘certify such boundary 
or part thereof. This certification shall be final and binding and shall be con- 
clusive for the purposes of the Convention. The coastal State shall issue appro- 


priate charts showing the certified boundary and deposit them with the Secretary- , 


General of the United Nations. 
Article YH ` Ray j 
‘Tf the Special Committee is not satisfiec on the basis of the evidence supplied ' 
by the coastal State ‘that the whole or: part of the boundary has beer correctly 
delineated in accordance with Article 62, it shell give its reasons in writing to 


' the coastal State within 6 months from the date of receipt of the coastal State's ` 


submission. - The coastal State shall, within a reasonable time, make a new sub- 
mission which may contain a revised boundary as well as further data with refer- 
ence to those parts’ of the boundary that have not been certified. 


Article Vill 
‘Each coastal State Party to this Convention shall submit its proposed. eae pee 


of this Convention for that Party. - j ; 
i Article IX r 

In no case. shall the function of the Cemmission,. include matters relating to 
the delimitation of boundaries petwess opposite or adjacent States. . 


4 


i 
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O beyond 200 miles to the Commission within 10 years of the entering into force $ 


~ 


Nowy 
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for the area beyond 200 miles. The principal exporters of hydrocarbon 
technology and many oil exporters and importers share that view; there- 
fore, it does not appear that a large group with resource interests opposes 
compromise on the Irish formula. The texts of the ICNT and the Irish 
formula suggest that substantive concerns regarding the area beyond 200 
miles might relate to the following issues: international review of “bound- 
ary” determinations by coastal states, fears of encroachment on the free- 
doms of the high seas in the superjacent waters, and ICNT provisions 
on other uses of the continental shelf. 


With respect to encroachment on freedoms in the superjacent waters, 


one might note that the ICNT, probably through inadvertence, does not 
contain (with appropriate wording changes) the prohibition in the Con- 
vention on the Continental Shelf on “unjustitable interference” with 


navigation and other freedoms and rights of all states," or even the re-- 


quirement to “have due regard” for such freedoms and rights, which it 
applies only to the economic zone." 
As for other uses, one wonders whether the simple expedient of em- 


ploying the same rules for the economic zone and the continental shelf * 


does not create more problems than it solves, such as stimulating fears of 
“creeping jurisdiction.” There is no reason in principle why the provisions 
within and beyond 200 miles need be the same for all these nonresource 
questions. The revenue-sharing obligation commences at 200 miles." In 
submitting a new proposal on scientific research on the continental: shelf 


beyond 200 miles, the United States indicated that the proposal might. 


help resolve outstanding problems in Negotiating Group 6 as well as in the 
Third Committee.** The same might hold true for other provisions. 

The chairman of the Second Committee, in his Geneva report, said “rec- 
ognition of the rights invoked” by broad-margin states, together with reve- 
nue sharing beyond 200 miles “provided for in article 82” of the ICNT, and 
“a solution of the aspirations of the group of land-locked and geographically 
disadvantaged States, constitutes an essential element of general agree- 
ment” in the Second Committee.“ He reiterated this at the end of the 
session.*? | 


Negotiating Group 7 


The chairman reported in Geneva that there was widespread support 
for the retention, with two drafting amendments, of ICNT Article 15 on 
delimitation of the territorial sea between states with opposite or adjacent 
coasts.?° There was no such support, however, for any formulation on 


63 Convention on the Continental Skelf, 1958, Art. 5, para. 1, 15-UST 47, TIAS No. 
5578, 49 UNTS 311, 52 AJIL 858. 64 ICNT Art. 56(2). 

85 See, e.g., ICNT Arts. 80, 211(5), 217(1)(a), 247-50, 254-56. 

66 [CNT Art. 82. 

67 U.S. proposed Art. 258 bis, C.3/Rep.1, note 18 supra, at 14, 16. 

88 7th Sess. Geneva Reps., note 17 supra, para. 9 at 68. 

6 UN Doc. A/CONF.62/SR.108, note 18 supra, at 6. 

107th Sess. Geneva Reps., note 17 supra, at 107, 
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delimitation of the economic zone™! and the continental shelf 7? between 
states with opposite or adjacent coasts.* At the end of the resumed 
session, the chairman merely indicated that a final solution might contain 
four elements: namely, “a reference that any measure of delimitation 
should be effected by agreement; a reference that account should be taken 
during the delimitation process of all the relevant or special circumstances; 
a reference to equity or to equitable principles; and a reference to the 
median or equidistance line.” 74 

At the resumed session, most of the group’s attention was devoted to 
provisional measures pending definitive delimitation and the settlement 
of delimitation disputes. The link between them was clearly understood. 
Any precise rule of delimitation fora provisional period (that differs from 
the-rules for definitive delimitation) could become the definitive solution 
in the absence of third-party settlement. Even if the provisional period 
is limited in duration to a defined “cooling-off period,” the extent to which 
the parties’ interests were affected during the interim period could influ- 
ence the definitive delimitation. 

The discussion of specific rules of restraint pending delimitation, for 
example, on depletion of resources or environmental damage, foundered 
on the question of area of applicability. One wonders whether a more 
modest approach might not fare better, such as one that focuses on the 
duties of the coastal state throughout its economic zone and continental 
shelf under the substantive provisions of the convention’® and that pro- 
vides -for consultation. Such an approach wculd be consistent with the 
positions of competing claimants and would not in principle require the 
precise definition of a disputed area. .- 

The question of the settlement of delimitation disputes remains unre- 
solved. While many states favor compulscry and binding third-party pro- 
cedures with respect to such disputes if they cannot be resolved by nego- 
tiation, others are strongly opposed. Among the ideas under discussion 
are: distinguishing between past and future disputes, between conciliation 
and binding decisions, and between third-party decisions (or reports) 
elaborating the principles to be applied by the parties in further nego- 
tiations and those defining the actual location of the boundary. 

There is no common substantive interest uniting the delimitation posi- 
tions of states in Negotiating Group 7 with their positions on any other 
issue (except, perhaps, to the extent that a few are influenced by their 
general attitudes toward third-party settlement of disputes). Delimitation 
is not an issue that divides the conference along the classic lines of oppos- 
ing interest groups: coastal or maritime, coastal or landlocked and geo- 


11 ICNT Art. 74. 

12 ICNT Art. 83 (substantively the same as Art. 74). 

73 Note 70 supra. 74 Ibid., 

*5 See, e.g, ICNT Arts. 56(2), 58, 59, 60(3-7), 61-63, 64-67, 70, 79, 98, 100, 
108, 109, 113 123, 193-97, 198-202, 205, 207, 209, 211, 215, 217, 219(3), 228, 229, 
244, 245, 247(3), 248, 253, 255, and 256;. C.3/FRep.1, note 18 supra, Annex J, at 19, 
Art. 212, para. 2 bis. 
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a 
oe as 


pr aphically disadvantaged, local or Heston fishing, ‘consumer or Pro- 


ducer, development or environmental protection, and so forth. Nor does: 
it divide groups ‘along-classic political. lines. It is an issue that does not’ 


usually engage a state’s general positions and principles on. distributive 


justice or the reallocation of wealth. 


Questions of boundaries can be analyzed by reference to the permissible 


' legal bases for jurisdiction over the area in question, an examination of ~ 


‘ whether oñe or more claimants. would. satisfy those criteria absent a dis- 
pute, and, if more than one,ʻan inquiry into the comparative strength of 
competing claims in terms of those criteria. The aspect of such questions 


unique to the law of the ‘sea is that resolution. of delimitation problems | 


must proceed: from permissible, legal bases for geographic jurisdiction at 


sea (in this context essentially: meaning adjacency to the coastal: state, 


limited variously by concepts of proximity or “natural prolongation”) and 


cannot proceed from an impermissible basis of jurisdiction at sea (e.g; first 


_in time to achieve effective occupation). The general jurisdictional pro- 
visions of a law of the sea treaty establish the jurisdictional basis for-re- 
solving delimitation problems. How much more could’ be added by: a 
global provision on delimitation flexible enough to accommodate the com- 
plex problems that arise in delimiting scores of economic zones and conti- 


-nental shelves many hundreds of times the size of the territorial sea? 


j Pa 
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ll. OTHER OUTSTANDING ISSUES 


‘ 
` 


iid Negotiations on Marine Pollution 


i 


- Negotiations in Geneva and New York resulted in the drafting of amend- 


ments that strengthen protection of the marine environment and’ offer “a. 
_ substantially - improved prospect of consensus.” "5 Some received no ob- 


jection in Geneva and’ were alr eady considered to command a consensus 
there.7? | 


. Two amendments are designed to ensure that protection of marine life 
is een understood as a necessary aspect of the obligation: to protect and - 


` preserve the marine environment. Thus, the chairman reported a con- 


sensus on the understanding that the term “marine environment” includes ' 
marine life,7* and on an amendment providing that measures taken under - 
the articles on protection and preservation of the marine environment 


_must “include those necessary to protect and preserve rare or fragile eco- 
„systems as well as the pea of depleted, threatened, or cacangere? 
species and other marine life.” s 


Three amendments expand and clarify the Agis inā obligado to take 


measures to minimize ship accidents and damage resulting from such acci- 


Te UN Doc. A/CONF.62/SR.108, note 18. iupra, ‘at 12; C.3/Rep. I, note 18 supra, 


„para. 8 and Sona I; MP/27, Aug. 31, 1978. e 

- 17 Ibid, : 
78 7th Sess. Geneva Reps.; adt 17 ners at 80. 
TArt. 195, new para. 5, id. at 81. 
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dents The basic obligation to establish intertiational: riles and tindara: 
to control pollution. from ships now explicitly ‘includes ‘ ‘routing’ systems ` 
designed ‘to minimize the threat. of accicents which might cause pollu- 
tion,” ® and procedures ‘ ‘related to promrt notification to coastal States . ; . 
affected by incidents . . . which involve discharges or probability of dis- 
charges.” * Thus, the: ‘flag: state is obliged to ensure respect for these’ re-. 
quirements,®? and the coastal state'may enforce them’in the territorial 
sea, or in the case of’ discharge, in the economic zone in accordance with. 
_ amended Article 221. In.addition, the reference; to the right of “interven- 
tion” under international law in case of a maritime casualty has been 


clarified; “maritime casualty” is defined so as to emphasize the right both ~ 


to “adopt and enforce” measures, and‘to remove the emphasis implied by 
. a specific reference to a requirement of “grave and imminent danger” of- 
pollution. These changes were protected from. open-ended.’ unilateral- 


hags 


attempts to alter state practice by specifving that the right asserted, is one ` 


that derives from “both customary and conventional” international law.* 

Important clarifications and enforcement provisions were added regard- « 
ing the. territorial sea. One amendment makes clear that the coastal state 
has the right to establish and enforce its own antipollution laws and regu- 
. lations for “vessels exercising the right of innocent passage’ in the terri- 
-torial sea.“ Another permits the coastal state to impose any penalty, not 


merely a monetary penalty, in “case of a wilful and serious act of pollution > 
in the territorial sea.”** This additional deterrent power was considered 


necessary, for example, to prevent vessels.from evading timely ` notice re- | 
quirements and thereby possibly aggravating the_pollution and: its effects. 

The provision that’ a coastal state’s lews and regulations ‘relating. to 
innocent passage in the territorial sea may apply to design, construction, 
manning, or equipment of foreign ships only if such laws and regulations 


give effect to generally accepted rules or standards * 85 - ig highly circum- - 


t 


scribed. It does not apply to ships: 


1) that are in a port or other internal waters; 


2) that are anchored at a roadstead cr elsewhere in the territorial sea - 


.and not in passage; 
3) that are in innocent passage in the territorial sea but are proceed- 
` ing to internal waters (e.g., a port) or an offshore port erat 87 or 
4) whose passage through the territorial sea is not innocent. |” 


This provision therefore applies only to ships in’ innocent passage i in'one . 
state's territorial sea that are heading for a port. in another staté.. In order . 


to apply stricter requirements to a ship that is in innocent passage in one 


80 Amendment to Art. 212, para. 1, Cc. 3/Rep 1. note 18 supra, “Annex I. 

81 Art. 212, new para. 6, ibid.. ~ 82 FONT Art. 218. 

83 Amendment to Art. 222, C.3/Rep.1, note 18° supra, Annex I. 

84 Amendment to Art. 212, para. 3, ibid. 85 amendment to Art. 231, ibid. 

86 ICNT Art. 21, para. 2.. 87 KJCNT Art. 25, para: 2. 

38 ICNT Art. 21, para. 2 refers to “[s]uch hws and regulations,” meaning those’ 
described in paragraph 1, namely “laws and regulations..,. . relating to innocent pas- 
sage through the territorial sea.” Among other things, an “act of wilful and -serious 
pollution” contrary to the convention takes a ship out of innocent passage ‘under, ICNT 


Art. 19, para. 2(h). BE aa i : a4 


1 } y 


i 


(A 


+ 
é 


Se 


t 


d 


-26 THE AMERICAN JOUFNAL OF INTERNATIONAL LAW . [Vol]. 73 


state’s territorial sèa but heading for another state in the region, a new 
amendment requires the ship'to furnish information to the coastal state 
that it will comply with the port entry requirements of the state of des- 
tination when “such requirements are established in identical form” by 
both states. The amendment should encourage states to establish more 
effective and compatible requirements and enforcement procedures. 

The coastal state’s power to board, inspect, and detain ships in the 
economic zone for illegal discharges has been clarified and expanded, and 
the procedures refined. The coastal state may now board and investigate 
a foreign ship in the zone when a suspected violation of international 
rules and standards has resulted in a “substantial discharze causing or 
threatening significant pollution.”** The words “or threatening” are new. 
The coastal state must first examine certificates, records, and documents, 
and may then inspect the ship if these are insufficient or suspect.°! “Where 
there is clear objective evidence” of a violation “resulting in discharge 
causing major damage or threat of major damage” to the coast or to the 
resources of the territorial sea cr economic zone, the coastal state may 
detain and institute proceedings against the ship.” The ICNT require- 
ment of a “gross or flagrant” violation has been eliminated. If the ship 
poses no continuing pollution threat, it must be released after investigation, 
“subject to reasonable procedures such as bonding or other appropriate 
‘financial security.” °° If its release is refused or made conditional upon 
its proceeding to a repair yard, the flag state must be promptly notified. 
The latter may seek release through expedited third-party dispute settle- 
ment procedures under ICNT Article 292.° 

Lawyers will doubtless pander the reasons for the distinction between 
a “substantial discharge causing or threatening significant pollution,” the 
standard for physical inspection in the economic zone, and “a discharge 
causing major damage or threat of major damage” to the coastline or re- 
sources of the economic zone, the standard for detention. Cine difference, 
perhaps the underlying rationale for the wording, is that inspection is not 
limited to cases in principle entailing damage to the coastal state’s interests, 
since the investigation may be relevant to effective enforcement proceed- 
ings by the flag state or a port state, either of which may proceed against 
the ship for a discharge violation at the coastal state’s request.°* The 
question is whether the delay ard risks occasioned by investigation at sea 
are justified: de minimus cases of “insubstantial discharge” or ‘insignificant _ 
pollution” are excluded. On the other hand, detention of a foreign ship 
in the economic zone for purposes of proceedings by a coastal state. (that 
is not necessarily the state of destination) entails greater risks to freedom 

89 Art, 212, new para. 2 bis, C.3/Rep.1, note 18 supra, Annex I. 

80 Amendment to Art. 221, para. 5, ibid. 

91 Amendment to Art. 227, para. 1, ibid. 

92 Amendment to Art. 221, para. 6, ibid. 

93 Redraft, Art. 227, para. 1, ibid (no change from ICNT). 

%4 Amendment to Art. 227, parz. 1, ibid. | 

95 See ICNT Arts. 218 and 219. Paragraphs 6 of the former and 3 of the latter 
place a duty to investigate on these states when a request is received. 
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of navigation; such risks are thought to be justified only if the coastal 
state’s resources or territory have been subjected to major damage or a 
threat of major damage by the discharge. In such a case, there is no need 
to specify that the discharge must be “substantial.” 

This analysis would explain the logic of permitting the port state or 
coastal state to refuse to transfer proceedings to the flag state under 
Article 229 in “a case of major damage to the coastal State”: if a, dis- 
charge violation causing major damage or threat of major damage is suf- 
ficient to permit the coastal state to detain and institute proceedings 
against a ship while it is in the economic zone, where the ship enjoys 
freedom of navigation and is normally subject only to the jurisdiction of 
the flag state,°* then a trial in which either actual major damage or threat of 
major damage is involved logically constitutes “a case of major damage” 
for purposes of continuing those proceecings and should be free from any 
preemption by the flag state. Otherwise, allowing detention in the vast 
areas of the economic zone for a threat of major damage might be a 
hollow gesture, the kind of invitation to mere harassment without serious 
juridical purpose that the pollution texts as a whole are so carefully de- 
signed to avoid. 

Finally, the texts on ocean dumping have been corrected by the dele- 
tion of ICNT Article 1, paragraph 1(5){c) (which incorrectly excludes 
from the convention the disposal of wastes arising from seabed exploration 
and exploitation), and clarified by the deletion of the ‘specific reference 
to “incineration” in the definition of “dumping” ” and by a technical change 
in Article 211.°° Also, a specific requ:rement to take into account the 
safety of air navigation in establishing rules for atmospheric pollution was | 
added. 

Although other amendments have been proposed, this group of amend- 
ments could probably form the basis for concluding the negotiations on 
pollution if all of the amendments are included in a revised text and the 
work of the Third Committee is brought to a conclusion reasonably soon. 
The U.S. delegation linked its willingness to refrain from seeking other 
amendments to Part XII in the future to retention of those amendments 
to which it attaches priority. 


Marine Scientific Research 


The failure to make progress in Geneva on amendments designed to 
restore the text that had emerged from insormal negotiations on the status 
of the economic zone during the sixth session '°! led the U.S. delegation to 
state that it would review the elements that might command a consensus 


96 See ICNT Arts. 58, 92, and 110. 

9T Amendment to Art. 1, para. 5(a)(i), C.3/Rep.l, note 18 supra, Annex I. 

98 Ibid. 93 Amendment to Art. 213, ibid. 

100 See statement by Mr. Oxman, UN Doc. A/CONF.62/SR.101, May 22, 1978 (pro- | 
visional), at 8, 9, referring to Categories I and II of the Report of the Chairman, 7th 
Sess. Geneva Reps., note 17 supra, at 80-84. 

101 See Oxman, The 1977 New York Session, rote 1 supra, 72 AJIL at 70, 75. 


his 


~, on scientific research.’ As’ aresult, the United’ States introduced new’ 


' work and balance of the ICNT.1° 
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amendments in New York consistent with the overall jurisdictional frame- 


cl 

102 Note 100 supra. f ' , : 

103 C.3/Rep.1, note 18 supra; at 12. Excerpts follow: | i ; 
Article 242 bis 


“The coastal State in the app lieanon of this part shall providé other States with 
_ a reasonable opportunity to obtain from it, or with its co-operation, information 
necessary to prevent and control damage to the health, safety and environment 
of persons not subject to the jurisdiction of the coastal State, such as ‘research and 
monitoring data regarding weather, currents, pollution and lother general processes ‘ 
- and their causes and effects.” _ Ss oa 
Comment. International law -in principle regulates the manner in which: a 
State may use areas subject to its jurisdiction when such use. causes harm outside’ - 
its jurisdiction. The specific application of this general principle depends’ on_- 
the subject-matter. Article 195, paragraph 2, is an application of the’ principle 
relevant to pollution.. This new article would apply the same principle to marine 
scientific research where, for example, understanding of the monsoon may be 
_. critical to the development, and indeed the survival, of millions. $ 


|. Article 244 bis l i 


“States - shall establish, through competent international organizations, inter- 
national rules. and standards to facilitate consent for and the conduct of marine - 
scientific research projects of importance to the international community that re-- 
quire the consent of several coastal States.” 


| Article 247 `, 


Redraft ‘paragraph 1 as follows: 


“Coastal States have jurisdiction to regulate, authorize and conduct marine 
‘scientific research in their exclusive economic zone in accordance with the rele- 
vant provisions, of this article.” . fe ; 

` Comment, paragraph 1. The-addition of paragraph 1 to the. text creates prob- 
lems in relation to other provisions. It does not conform to. the structure of the 
basic article on the exclusive economic zone (ICNT art. 56), which refers td 
“jurisdiction” over: marine scientific research. .When read alongside the current 
drafts of either article 265 or article 296, paragraph 3, the use of the term “right” - 
in article 247, paragraph l, may unintentionally create a total exception from 


dispute ‘settlement rather than the intended exception. 
pf ; p Article 250 
1. Modify paragraph 1(d) as follows: a2 i 
“if requested, provide the coastal State,.as soon as practicable, with an assess- 
” ment of such data, samplés and research results . . .” 


2. Delete from paragraph 1(e) the words “subject to paragraph 2 of this article,” 


“and redraft paragraph. 2 as follows: , 
“The coastal State, if it decides to grant consent under Article 247 for a projec 
of direct significance for the exploration and exploitation of natural resources, : 
may require ‘prior agreement on reasonable conditions for making the research | 
results internationally available.” a . Eg 
po _ Article 258 bis 
1. Insert the following new article: l 
“Articles 249 and 250 shall apply mutatis mutandis to marine scientific research 
that is of direct significance for the exploration and exploitation of the natural 
resources of the continental shelf beyond 200 nautical miles. from the baselines , 
_ from which the breadth of the territorial sea- is measured.” ` ` ee 
2. Delete the references to the continental shelf in articles 247 to 250 and articles 
'. 254 to 256. (N.B. There would be no change in article 81, which applies to 
drilling “for all purposes”. ) , ; 
Comment. A major outstanding issue in the Conference relates to the con- ` 
tinental shelf. Article 258 bis, while affecting only a limited number of’ States >. 
with continental shelves ‘beyond the exclusive economic zone, sets forth an ap- 
proach designed to contribute to the over-all progress not only of Committee IH 


but of Negotiating Group 6 as wall. - 
Article 296, paragraph 3(c) : . 
(Note: On the basis of the statement by the Chairman of the Third Commit- =~ 
tee, it is assumed that article 265 would be removed, as the subject is to be dealt T 
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“Ha the interests of progress,” 104 the pron sould ake no see 
_ in the basiè system of coastal state consent to scientific research in the terri- 
torial sea or in the economic zone. Rather, they would build on'this system in 


order to avoid unintended or unnecessary effects that are in part the basis 


of the strong criticism of the scientific and academic community. Aside 


from a few extremists, informal reactions have been positive. 

The underlying problem is that-while the premise of a ‘consent yden 
may be attractiye to a majority of coastal states, reactions among marine 
scientists tò making their research activities subject to the coastal state's 
approval ‘range from suspicion to outright hostility. The ‘scientific com- 


munity maintains that scientific research, by definition, must remain open’ 


' and unhindered by political consideraticns; it, will benefit all mankind. 
The issue therefore: includes, but goes beyond, the practical problems 
posed by the introduction of new and: costly restrictions on the conduct 
of scientific research. Some scientists- attribute the attempts to impose 
' restrictions on research to a fear of knowledge and discovery; they see 
such attempts as a profound challenge to: enlightened values .and goals. 


They regard that challenge as sufficiently grave to warrant opposition to'a 


treaty many of them would otherwise warmly welcome. 


. Countries that lack substantial scientific communities have difficulty under- - 


standing the important role that such communities, where they exist, play in | 


the consideration of the acceptability of a treaty such as a law of the sea con- 
vention. Negative reactions from a group that is. normally expected to sup- 
port new steps in international cooperatior, and that plays an important 


part in shaping the attitudes of the académic community as a whole, can = 


seriously threaten the prospects for approvel, particularly if such approval 
is controversial for other reasons (surely the case with any - likely law 
of the sea convention). | Objections: from one or another interest group 
can acquire considerably more force and. legitimacy if they are not re- 


butted (and are perhaps ‘even joined) by an active academic community... 


with in: the context of Part XV of the’ ICNT, in ‘particular paragraph 3(a) of. 


article 296.) 


1. Delete the words ‘ ‘a’ right or " and add the phrase | “to withhold consent” after. 


the word “discretion” oa 
9. Delete the words “and 954” and the clause “or a decision’ taken ‘in. accordance 
with Article 254”, 


Comment, paragraph 1. Particularly in view of the drafting of atticle 247(1),. 


.this correction is necessary .to give the exclusian of dispute settlement its intended 
scope. The use'of the term “right?” may unintentionally create a total exception 


from dispute settlement rather than an exception applicable to cases where the 


coastal State exercises its discretion to deny consent. 
Comment, paragraph 2. Article 254 permits the coastal State to “stop a project 


“in progress” that was commenced with its. consent under the. treaty.. Such a - 


decision should.‘be distinguished from the exercise of discretion to.-deny consent 
before the project begins. In some cases the loss of scientific knowledge might 
be the same, but the economic costs of loss oz valuable time in trained personnel 


: and specialized equipment are quite different. Coastal State authority. under - 


article 254 is onerous.. For practical purposes its exercise, whether or not lawful, 
may ‘end a particular project.. Therefore, it is both unnecessary and inappropriate 


‘to exclude such a, decision from dispute settlement procedures. (See MSR/2.) . 


- The complete text of ‘the ÙS. proposal, containing amendments and notes, appears 
in Vol. 10 of the Official Records at pp. 190-95. 
104 Ibid, : Se . a 
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Anything that can be done to soften the negative reaction of the scien- 
tific community is-not only desirable on the merits as a contribution to 
knowledge, but also will contribute to achieving a widely accepted con- 
vention. ‘The costs, if any, are minimal; the potential benefit is great 


indeed. 


The Drafting Committee 


The Drafting Committee began informal work on harmonizing internal 
references and standardizing terminology. . It dealt with drafting choices 
and rules in principle pursuant to special Secretariat studies rather than 
in an article-by~article review at this stage. The committee established ` 
six language groups, one for each of the official languages, thereby en- 
gaging the energies of delegations that are not members of the committee. 
By having matters considered first in the language groups and then in 
the committee," it was possible to spare the committee the unnecessary 
interpretation of linguistic matters pertaining to a particular language, and 
to work out in an informal atmosphere a preliminary harmonizing of pref- 
erences and reduction of alternative formulations." Some preliminary 
choices have been made.'** It is hoped that enough of this informal work 
will be completed to influence the revision of the ICNT i in ways that elimi- 
nate some significant drafting problems. 


IV. SEaBzD MINING LEGISLATION 


The question of interim national seabed mining legislation was raised 
by the chairman of the Group of 77 and others at the meeting of the 
General Committee on August 28, and at greater length at the final Plenary 
on September 15.1°° The propriety of such legislation was discussed with 
specific reference to timeliness, impact on the conference, and legality. 

One question related to the conclusions that might appropriately be 
drawn from the protracted neture of the law of the sea negotiations. 
The chairman of the Group of 77 argued that if progress appears to be 
slow, “it is because of the vital nature of the issues involved and the 
desire to ensure that our agreements are universally respected. and are 
durable.” He charged that negotiations have been “further protracted 
due to the demands of the industrialized countries for the elaboration 


105 In this connection, one consist2nt English drafting problem in maritime treaties 
is now the subject of a preliminary conclusion by the English Language Group: either 
the term “ship” or the term “vessel” should be used consistently throughout the con- 
vention. A choice was deferred pending review by governments. Document LGDC/1, 
Sept. 21, 1978. 

106 The language groups, and the delegations of the respective chairmen, are: Arabic 
(Syria), Chinese (China), English (United States), French (Italy), Russian (USSR), 
and Spanish (Spain). 107 Informal Paper 1/Rev.1/Add.2. 

108 UN Doc. A/CONF.62/BUR/SR.41, Aug. 30, 1978. (provisional), UN Doc. A/ 
CONF.62/SR.109, Sept. 25, 1978 (provisional). The quotations in the text are from 
copies of the statements supplied to me by Ambassador Satya Nandan, the chairman 
of the Group of 77, and Ambassador-at-Large Elliot L. Richardson, the U.S. repre- 
sentative. 
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of a detailed mining code instead ‘of a broad framework for international 
seabed mining.” | 

The U.S. representative observed that a “succession of government wit- 
nesses in Congressional hearings over a period of years [had] counselled 
restraint,” but that in October 1977 the executive branch informed Con- 
gress “that it was prepared to support movement, of appropriate deep 
seabed mining legislation through Congress.” While he did “not wish 
to pretend that this shift in position was unrelated to my government's 
sense of disappointment with the results of the Sixth Session of the Con- 
ference, specifically the deep seabeds portions of the ICNT,” he said, 
“the fact that the deep seabed mining industry is fast approaching the 
point where difficult decisions on very lerge additional investment will 
have to be made” is “of decisive importanze. ... Negative decisions on 
further investments would clearly result in an end to the development 
of seabed mining technology, the dispersal of technology teams, and the 
reallocation by concerned firms of financial and personal resources to 
areas other than seabed mining.” The delay and increased costs of start- 
ing over again “are consequences that we must prevent if we can rea- 
sonably do so, since we are dealing with the means of access to resources 
which, as time goes on, will become increasingly important.” 

An interesting aspect of this exchange is the shared assumption that 
commercial mining under interim legislation is not likely ‘to begin for 
a few years, because of delays necessitated by the statute itself and tech- 
nological and economic factors. Thus, the U.S. representative noted that 
agreement on a deep seabed regime could be reached “well before exploi- 
tation could possibly occur under the terms of national legislation.” 

The underlying question of timing relaces to the effect of legislation on 
the conference itself. With respect to the likely political reaction of a 
majority of delegations, there is a syllogistic aspect to the Group of 77’s 
argument that “such unilateral measures would prejudice negotiations and 
would have a negative impact on them. To think otherwise would be to 
ignore the Group’s long-standing convicticn against such actions.” The 
question, then, is one of consequences. Presumably proceeding on the 
assumption that its audience includes all those whose interests were jeop- 
- ardized by developments in state practice before the conference began, 
but who have succeeded in protecting those interests in “entrenched” 
articles that have survived successive draits, the Group of 77 stated: 


‘The dark cloud created over this Conference by these actions 
would not only jeopardise the conclusion of the treaty as a whole, 
but may well precipitate a chaotic situation with regard to the Law 
of the oceans. The consequences wculd be far-reaching. No one 
can expect.in such a situation, to enjoy all the guarantees regarding 
international uses of the oceans which have already been so ardu- 
ously negotiated at this Conference. Indeed, the failure of this most 
important Conference in the history of the United Nations would have 
a disastrous effect on the entire system of multilateral negotiations 
under the aegis of the United Nations, 
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There was no point. in making the obvious response that this need, not 
be so, particularly if the 119 delegations participating in the Group of 


‘77 and others approach the negotiations with “good will and hard concen- 


tration on ‘the task before us.” =° The’ question is therefore more subtle: 


Does legislation in 'some sense prejudge the outcome and alter the assump: 
, tions underlying the negotiations? While closely related to the issue of” 
_ legality, this question merits separate attention. l 


‘On one level, there is the familiar issue of dealing with the interests of 


those: who have made prior investments or otherwise have relied on a. 
previous system, referred to as a question of “grandfather rights” or “ac-- 


quired rights.” Where the underlying governmental jurisdiction to confer :.- 


rights is in dispute, such terminology may. be unhelpful ‘in- resolving the 


. investment problem on its own merits, and in the context of settling the 


jurisdictional issue for the future: it forces the parties to say who was 


“right” and who was “wrong,” -:ncreasing the political costs of settlement: 


for both. The Group of -77’s statement is ample evidence of this: 


The Group of 77 cannot accept that any rights may be acquired 
_ by any State, person or enzity by virtue of such unilateral measures. 


Those who ‘through their own actions would create a situation which: 


impels them to seek a recognition of such rights at this Conference 
must clearly: know. from now that they will be creating an additional 
obstacle to the conclusion of a treaty: The Group cannot be expected 


to alter its long-standing nd well-stated position rejecting the rec- . 


= EE of acquired rights. We cannot be expected to give a “cloak 
legality to what is illegal ab initio. J 


prior investment in a sensible and practical way, particularly since the 


‘number of investors and mine sites involved is likely to be smal]. 


On another level, the question of “prejudice” to the negotiations goes 
to the heart of the negotiating postures of the states concerned. The de- 
veloping countries maintain that the industrialized states and the mining 
companies will gain the universally recognized right to mine in a treaty, 

109 The president of the conference noted that the group. on behalf of which Am- 
bassador Nandan had spoken currently included 119 countries. UN Doc. A/CONF.62/ 


SR.109, note 108 supra, -at 23. 
111 The problem of protecting existing mining investments differs in significant ways 


_ from the question of “traditional fisting.” Nevertheless, one might note that Articles 


62 and 66 of the ICNT, as well as the revised Articles 69 and 70 proposed. by. the 


. chairman of Negotiating Group 4 © “Doe. NG4/9/Rev.2), while eliminating freedom 


of fishing in the exclusive economic zone and with respect to anadromous species, pro- 


vide in specific circumstances for the need tc minimize economic dislocation in con- 


110 Statement of Ambassador Richardson. - 


If the issue: of the “legitimacy” of pretreaty authorizations to mine is 
avoided, it should be possible to deal with the underlying protection. of 
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nection with habitual fishing. In th:s-case, as with deep seabed mining, a significant , 
body of opinion held during the negotiations that the right to engage in such fishing 


as a freedom of the high seas did nct exist, at least not any longer. Moreover, unlike 
the case with mining, habitual fishing was precisely the main source of the evil sought 
to be remedied. If practical protections ¢ould nevertheless ' be ‘negotiated in, such 


._ circumstances, there should be no insur mountable ideological ‘objection’ to ensuring, `. 
- adequate practical protection for m:ning pioneers who will subject prior investment 


to a new regime. `> > >: ` 


WTO} o a ONS ON THE LAW OF THE SEA , Bt Se ae sae 


E . 4 = $ 

_ and should accordingly moderate theit demands ' that: the oma s 
discretion to control such. mining be strictly circumscribed by that treaty: 
The industrialized states maintain that the developing countries will gain 
significant limitations, powers, and benefits from agreement to circum-’ 


scribe the right to mine in a ‘treaty, and should -accordingly . moderate 


_ their demands for. sweeping powers to determine the scope of such limi- 


Conference? .And how could that State, having once taken such unilateral 
- action, be expected to forgo the advantages gained thereby?” “1 On the 
- same day, the: US. representative stated: ` g l 


Far from jeopardizing the Conference, seabed mining “Tegislation 
should facilitate the early conclusion of a generally acceptable Law 


-of the ‘Sea Treaty’ by. dispelling any impression that the. govern- 


ments of the countries preparing to engage in such mining’ can be 


induced to acquiesce in an otherwise unacceptable treaty because that . 


is the. only way to obtain the minerals. 


Concerns about its impact on the conference, dendea or otherwise, 
dominated the debate on the legal issues.raised by the legislation. For 
those taking the position that the consent of the international community 


~ is'a precondition for mining, the question of impact on the conference. 


> tations. and ‘benefits. During the debate on August: 28, the representative - 
of Peru asked, “But how was it possible to ensure that the legislation in 
question did not affect the position taken’ by the legislating State at the, 


and the question of legality intersect in < readily. apparent fashion. -,’ 


Given ‘the sharp disagreements expressed, it is.important to stress what 


was ‘not contested. No state argued that it could confer a right on its: 
nationals to mine a specific site that would be exclusive erga omnes. _ 


No state argued. that it _would have. the right to stop mining by another 
state at a mine site without the latter’s ccnsent; indeed, the United States 
' expressly affirmed “the exclusive jurisdiction of States over their ships 


and nationals” as one of the applicable réstraints of existing international l 


law. In brief, no state asserted a right to claim a part—even.a “reason- 


-able” part—of the deep seabeds or the resources of the deep seabeds to` 


the exclusion of others pending a treaty, cr to the exclusion of a treaty, 
There was no question of “appropriation.” ™ 


The basic’ legal. question, concerned tke right’ to exploit deep seabed, 


manganese nodules pending the conclusicn of good faith efforts to estab- 
lish an international regime for such minirg. The debate was not occa- 
' sioned by the imminence of commercial mining or the issuance of authori- 


=: 


zation for commercial mining by a state, but by the pending enactment. 


of interim legislation by the United States," followed by’ others, to regu- - 


late the conduct of mining by their own nationals. and vessels, should such 
- mining occur prior to the conclusion of th2 treaty. 


112 UN Doe. A/CONF. 62/BUR/SR. 41, note 108 supra, at-1l. 

113 Declaration of Principles regarding the sea-bed and the ocean floor, and the 
“ subsoil thereof, beyond the limits of national jurisd:ction, adopted Dec. 17, 1970 (108- 
0-18), GA Res. 2749 ‘(XXV);.25 GAOR, Supp. 23, at 24, UN Doc. A/8028 (1971). 

114 See note 6 supra, | . \ 
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Those who believe that such interim legislation is lawful generally 
argued that mining of deep seabed manganese nodules beyond the limits 
of coastal state jurisdiction over resources is an exercise of the freedoms 
of the high seas, that restraints on national action beyond the limits of 
national jurisdiction can only be imposed by agreement, that neither the ` 
Declaration of Principles “5 nor the convening of the conference altered 
or eliminated these freedoms, and that the content of the long-delayed 
legislation is “compatible with the international regime to be established” 
and consistent with the-“commcn heritage” principle and requirements. of 
good faith.: 

Those taking the contrary.view generally argued that deep seabed 
mining is not recognized as a high seas freedom by state practice or con- 
ventional law," that the Declaration of Principles is the authoritative 


115 Note 113 supra. if 

116 Paragraph 3 of the Declaration of Principles states, “No State or person, natural 
or juridical, shall claim, exercise or acquire rights with respect tc the area or its 
resources incompatible with the international regime to be established and the prin- 
ciples of this Declaration.” As the language suggests, delegates feced the problem 
of the earlier “Moratorium Resolution” (note 118 infra) in negotiating the text of 
this principle. It was clear that there could be nothing approaching agreement on 
a Declaration of Principles if the text attempted to establish a moratorium or to con- 
firm the Moratorium Resolution. At the same time, supporters of the Moratorium 
Resolution refused to support language in a declaration implying approval of interim 
mining. A key to the solution was the ward “incompatible.” In this connection, it 
is interesting to consider the following extract from the statement in General Com- 

mittee on August 28, 1978 by Ambassador-at-Large Elliot L. Richardson: 
Mr. President, so far as the United States is concerned, the goal of my Govern- 
ment remains the earliest possible conclusion of a generally acceptable Law ,of 


the Sea Treaty, and I believe the legislation now before the Congress to be en- 
tirely compatible with the principles on which the eventual treaty will be founded: 


— It recognizes that the resources of the seabed are the common heritage of 
mankind, 

— It requires that revenues be set aside for developing countries. 

— It requires stringent standards for the pretection of the marine environment. 

— It does not assert any right of sovereignty or sovereign rights over seabed 
mine-sites. i i 

— It will be superseded whenever a law of the sea treaty takes effect with 
regard to the United States. 

— It does not declare or imply any intention that American seabed mining 
companies should remain outside the jurisdiction of an International Seabed Au- 
thority under such a treaty. 

117 Article 2 of the Convention on the High Seas provides: 


The high seas being open to all nations, no State may validly purport to subject 
any part of them to its sovereignty. Freedom of the high seas is exercised under 
the conditions laid down by these articles and by the other rules of international 
law. It comprises, inter alia, both for coastal and non-coastal States: 


(1) Freedom of navigation; 

(2) Freedom of fishing; 

(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 


These freedoms, and others which-are recognized by the general principles of 
international law, shall be exercised by all States with reasonable regard to the 
interests of other States in their exercise of the freedom of the high seas. 


Convention on the High Seas, 1958, 13 ‘UST 2312, TIAS No. 5200, 450 UNTS 82, 
52 AJIL 842. The preamble of the convention states that it is intended to codify 
international law. ICNT Article 87, drafted of course in the context of a convention 
that would have one part devoted exclusively to a new regime for “activities in the 
Area” (seabed mining beyond the continental shelf) and including some wording 
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expression of international law as to the regime of the seabeds beyond the 
limits of coastal state jurisdiction over resources, and that unilateral ex- 
ploitation of deep seabed resources pending establishment of an inter- 
national regime is incompatible with tne “common heritage” principle 
accepted by all states. They did not rely heavily on the so-called Mora- 
torium Resolution,’!® which was adopted by a‘vote of 68 to 28 with 28 
abstentions, but on the Declaration of Principles, which was not opposed 
at all. | | bs 

Arguments in support of legality were made by the United States,” 


changes and cross-references, repeats the “inter alid’ before the enumeration, adds 
references to “artificial islands and other instellations permitted under international 
law” and “scientific research” among the enumereted freedoms, omits the clause “and 
others which are recognized by the general princ:ples of international law,” and adds 
at the end a requirement of “due consideration for the rights under the present Con- 
vention with respect to activities in the Area.” 

118 Adopted Dec. 15, 1969 (62-28-28), GA Res. 2574 (XXIV), 24 GAOR, Supp. 
30, at 11, UN Doc. A/7630 (1970). 

119 Extracts, statement by Ambassador-at-Large Elliot L. Richardson, Plenary, Sep- 
tember 15, 1978: 


First, Mr. President, I want to emphasize that there is no government repre- 
sented here that is mote dedicated than the United States to the conclusion of 
a broadly acceptable comprehensive Law of the Sea treaty at the earliest possible 
date. But from the outset of these negotiations, it has also been our consistent 
position that exploration and exploitation of the deep seabed beyond areas of 

' national jurisdiction are freedoms of the high seas enjoyed by. all nations. 


Legal restraints may be imposed on national action beyond the limits of the 
jurisdiction of any state only by their inclision in rules of international law. 
With respect to seabed mining we are unaware of any such restraints other than 
those that apply generally to the high seas and the exercise of high seas free- 
doms, including the prohibition on sovereignty claims, the exclusive jurisdiction 
of states over their ships and nationals, and the duty to have reasonable regard 
for other high seas users. States will became subject to additional restraints 
when they adhere to a treaty that establishes an international authority to manage 
and oversee seabed mining. They will then have voluntarily accepted the altera- 
tion of those freedoms in the broader interest of creating a stable legal regime 
for the use and management of the world’s oceans and their resources. But we 
cannot accept the suggestion that other states, without our consent, could deny - 
or alter our rights under international law by resolutions, statements, and the like. 


Specific allegations have been made here concerning the incompatibility. of na- 
tional legislation with United Nations ‘General Assembly Resolution 2574D 
(XXIV) and 2749 (XXV). With respect to the former, the so-called “Moratorium 
Resolution,” I would first note that, while €2 states voted in favor, the United 
States and 27 other states voted against. and 28 additional states abstained. 
Clearly, the resolution cannot be said to heve commanded overwhelming support. 
Moreover, the United States Representative was explicit in his explanation of his 
government’s negative vote: “The prohibition which the draft resolution con- 
tains is without binding legal effect; that is the case with almost any General 
Assembly resolution, and it is certainly the case for any General Assembly resolu- 
tion purporting to prescribe standards of conduct for States in the oceans.” 


The United States voted for the “Declaration of Principles” embodied in UNGA 
Resolution 2749 along with 107 other states. None was opposed and 14 ab- 
stained. While proclaiming the deep seabsc resources the “common heritage of 
mankind,” this resolution did nct purport to prohibit access to these resources. 
Indeed, it is clear from the text of the resolution and from statements made at 
the time of its adoption that it was not intended to constitute an interim deep 
seabed mining regime, but rather was intended to be a general basis for subse- 
quent negotiation of an internationally agreed regime. Thus, one delegate said 
that the resolution was “only a basis for the preparation of a regime and must 
not be interpreted as an interim regime,” Shile another commented that “it is 
balanced and comprehensive enough to serve as the foundation and framework 
for an international regime for the seabed beyond national jurisdiction, without 
attempting to go so far as to substitute either for the regime itself or the inter- 
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- most.‘members of the European Community, and Japan. . Arguments 
‘against legality were made by the Group of 77,° China, and the USSR 
ae national agreement which must give it force and effect.” A third, the’ delegate ` 
a ee _ of the Soviet ‘Union, noted that “adoption of ‘the declaration by the’ General 
ee, ° 3 4 . Assembly cannot create legal consequences for states in view of the well-known 
oo ee fact that decisions of the General Assembly .have simply the force of recommen- 
Soon. an T dations.” The United States Representative in explaining our affirmative’ vote 
nes > .' ‘noted our view that the principles constituted a basis for subsequent negotiation 
of ; definitive agreement containing an.internationally agreed upon regime. He 
said: l 
Pee” i The- text of the draft declaration before us clearly points the way towards an 
in a internationally agreed regime and will be the’ most useful basis for treaty nego- 
a on tiations. It is because we are confident that this session of the General ‘Assem- 
“rs he bly will take appropriate decisive action for convening a new law of the sea 
Cee ‘ conference to reach agreement, among other things, on:a new seabed regime 
with precise limits that it is possible to approach the principles with the con- ` 
viction that definitive agreement will soon be reached on the matters dealt . 
with in the declaration. Accordingly, it is possible for delegations to` com- 
promise on certain aspects of the principles that may be somewhat vague -or 
‘ambiguous, or impertectly worded or punctuated, and hence might not be 
satisfactory if they were to be the final word. The United States is persuaded 
by the’ many delegations. which have spoken so 2loquently regarding the need 
y to preserve this delicately balanced compromise, despite the fact that -it is 
Bee >` = not entirely satisfactory, in o-der that we may move forward to a conference 
i ‘to establish, an. internationally agreed regime. 


Until last year, successive United States Administrations refrained from sup- 
porting Congressional efforts to provide a statutory framework for seabed mining, ' 

r largely because they considered such. proposed legislation premature, particularly ; 
~~ a in view’ of the hope which then existed for early success in the Third United 'Na- 
l tions Conference on the Law of the Sea. Our position has never been that such 
l legislation might be contrary to international law, but rather that, in view of the 
E _. existing state of research and cevelopment work, legislation could ‘safely be de- 

“ + ferred while the negotiations continue. ... [But] each year of delay in reaching’ 
international agreement on a'deep seabed mining regime has made it.more neces-” 
sary to find some interim framework that can define the seabed mining industry’s 
a ; legal obligations and secure its members’ rights as against` each other. © | 

ee ge 120 Extracts, statement by Ambassador. Satya Nandan (Fiji) as chairman of the 
ar _ Group of 77, Plenary, September 15, 1978: 

2 ee a ae The Group of 77 rejects the entire basis. for such legislation—in particular the ` 

po promise that the right to engage in mining of the resources of the sea bed beyond 

ae ' + the limits -of national ’jurisdictioa is a legal freedom of the high seas. There- is 

: no practice, much less custom in the legal. sense, of actual exploitation of, the 

sea bed beyond national jurisdiction which could Ee deemed as a legal right or 

. -grounds for such exploitation. Nor is there a general treaty authorizing the ex-' 

Ec: eee ploitation -of the. sea bed. The. Declaration of Principles embodied in Resolution 

2749 (XXV) expressly excludes the. unfounded argument of pretending an ex- ‘ 

tension of high seas freedom-to the sea beds and subjects’ the exploration and 

exploitation of the sea bed to the international regime to be established. The 

tt te '. situation is therefore. exactly the opposite of that which applies to the exploitation 

age yes, o ~ ~ Of the resources of the high seas. Here, three centuries of custom and innum- 

l . erable’ treaties provide the necessary legal sources for maintaining that the 

freedom of the high. seas permits the exploitation of its resources. But regarding 

i the sea bed beyond national jurisdiction, there is total lack of sources of inter- 
jr gett national law authorizing its exploitation for the benefit of individual.states. 

te ey [In] the absence of a previously existing legal regime for the sea bed, the Dec- 

E : laration of Principles adopted by way of Resolution 2749 (XXV) of the General Assem- 
ay 2 bly establishing the sea bed and its resources as the “common heritage .of man- 

kind” acquirés a special significance, content and value. It has the effect, ‘of. 

creating the basis for the legal regime this Conference was entrusted to formulate. | 

The Declaration of Principles. cannot be ignored merely by saying that General 

Assembly resolutions are not birding and are solely recommendatory in character. 

The Declaration was.not a recommendation: simply inviting States to behave in a 

certain way. It was substantially more than that. It was a solemn pronouncement 
0 by the most representative organ of the international community declaring that 

ESS H the resources of the sea bed beyond national jurisdiction are the. common ‘heritage... 

ain of mankind as a whole, and that they can only be exploited. under an interna- . 
‘tional regime and not unilaterally appropriated. 
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' and other East European states.: ' Cahada distinguished exploration ‘from 


exploitation and did not support unilateral. action on exploitation that 


would take effect in advance of a treaty. A number of ‘states, including 


Australia, New Zealand, and some -Scaiidinavian. countries, urged modera-. 
tion and a’ renewed commitment to the success of the conference on all 
sides. , Saudi Arabia asked the industrialized countries to exercise respon- 
sibility and restraint on interim mining and urged all concerned to take a 
more pragmatic approach to the negotiations at the’ next session. i 
There’ is, of course, some question as to whether, and if so, when and 
how, an international legal dispute may arise. Progress in the negotiations 


could moot the issue. The Group of 77 is aware that a primary reason” 


why deep seabed mining executives and special counsel sought legisla- 
tion was to clarify the legal basis for large investments before their direc-. 
tors, stockholders, creditors; and their creditors’ lawyers. Keeping its 
options open; the group said: “We feel confident that the legality of such 


' The Declaration of Principles was adopted without dissent. - All groups of States 
have thus accepted the common heritage principle, the international character of 
the sea bed and its resources beyond natiopal jurisdiction, and thus the inevitable 
legal. consequence of this, namely that unilateral exploitation is incompatible with 


that principle. The Declaration of Principles therefore is the authoritative ex-~ 


pression -of international law as to the regime of the sea. bed beyond national jurisdic- 


' tion. It must be recalled also that the Deslaratién of Principles was the result. 


of several years of preparatory work and in-ensive negotiations both in the Gen- 
eral Assembly itself and in the Sea Bed Committee. Becausé of these antecedents, 


it cannot be dismissed as just another United Nations resolution;.to the contrary, ` 
it establishes a -principle of international law in the precise sense of Article 38 , 


of the Statute of the International Court of Justice and constitutes an authorita- 
tive expression of the opinion of the international community on the matter. 

It is, therefore,. clear. that no State can legally act in violation of the principles 
stated in the Declaration of Principles. What is more, every State, in‘the words 
of the Declaration, “shall have the responsibility to ensure that activities in the 


area. , ; shall -be carried out in conformity with the international regime to be - 


established.” Unilateral exploitation would be a clear violation of international 
‘law which entails the corresponding legal responsibility ‘and the fact that no 
. sovereignty is claimed is irrelevant. Unilaterai recovery and appropriation of 
the resources which are the subject of the Declaration [are] more- than claiming 
sovereignty.. [They], in fact, [amount] to an exercise of sovereignty. The fact, 
of reserving a small, unilaterally decided, portion of. the proceeds.for developing 
`. countries is not equivalent to fulfilling the obligation of exploiting the resources 
under a regime which is to be established. 
The Group of 77, therefore, through this, Declaration, reaffirms that unilateral 
legislative action by a State or a Group of States regarding the exploitation of the 
sea- bed’ beyond the limits of national jurisdicticn' before a regime is established 


to administer the use of the Area and its resources: as the common’ heritage of ° 


‘mankind in a manner agreed to by the international community as'a whole, would 
be contrary to the Declaration of Principles. (Such legislation, though supported 


by other States, will not be in accordance with an international regime in con- 


formity with the Declaration of Principles within the framework ofan Interna- | 


tional: Convention and would be contrary to international law. Action to exploit 


‘the sea bed, or to facilitate its exploitation pursuant to such legislation, would ~, 


also be contrary to international law. : l 
In the interest of the future of this Conference, therefore, the Group of. 77 


calls upon States to exercise restraint and to refrain from. taking unilateral legisla- , 


tive or other actions relating to the exploitation of the resources of the sea bed. 
The Group of 77 would wish to reaffirm the inseparability of the different 


aspects. of the Law of the Sea being currently negotiated as well as its commit- , 
ment.to the establishment of a comprehensive Convention on the Law of the Sea. - 


Finally, the Group of 77 deplores such action and repudiates. as wholly illegal 
any unilateral actions for ‘the exploration and exploitation of the deep sea bed and 
categorically asserts that any such action will not be recognised. 
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measures is open to challenge at an appropriate time and in the proper 
forum.” 


V. CONCLUSION 


Plans call for the eighth session of the conference to be held in Geneva 
for six weeks in the early spring of 1979. Arrangements will be made to 
permit the conference to reconvene in the summer of 1979, if it so 
decides.!?1 

In light of the procedural discussions on September 14 and 15, the.goal 
of the conference for 1979 seems to be a revised (and perhaps final) 
informal text that commands almost a consensus in its entirety, including 
all outstanding issues. That text might then be “formalized,” and there- 
after would be subject to further drafting scrutiny and perhaps some 
“fine tuning” at the periphery of the “package deal,” and also to formal 
proposals for amendment that presumably would be expected to fail 
unless they could command a virtual consensus. 

Because a revised informal] text must satisfy a high standard of agente: 
bility," considerably more time may be needed, particularly to resolve 
outstanding deep seabed issues. This possibility raises the interesting 
question of the degree to which draft articles now considered settled may 
in fact be reopened, To the extent any articles continue to appear to be 
subject to substantive negotiation, various governments may be under 
considerable pressure to make the effort. This problem may also affect 
the questions of state practice and postconvention arrangements, such as 
revision, amendment, withdrawal, and institutional arrangements.**3 

The Third United Nations Conference on the Law of the Sea took on 
more issues than its predecessors, and twice as many countries participated. 
The work of the seventh session demonstrates that the conference has 
already achieved substantive agreement where its predecessors failed, and 
where they did not even try. Its texts are rapidly being assimilated into 
national legislation and are increasingly relied upon as guides to state 
practice and opinio juris. Yet the seventh session also demonstrates that 
the conference seems to be a victim of its own successes. One wonders 
whether some of its extraordinary accomplishments did not come, too 
soon, too readily accompanied by the seductive mirage of tacit agree- . 
ments and stabilized state practice that could relieve governments of the 
burden of publicly accepting less popular aspects of the bargain upon 
which any such stability might rest. 


121UN Does. A/CONF.62/69, Sept. 14, 1978, SEDIONES Sept. 15, A/CONF.62/ 
SR.108, Sept. 22, 1978 (provisional). 

122 UN Doc. A/CONF.62/62, discussed in connection with note 15 supra. 

123 Peru has proposed a new article for the convention establishing an “Intergovern- 
mental Gommission on the Law of the Sea as an intergovernmental body responsible 
for the examination of problems which may arise in connection with the application 
of the present Convention, as well as from situations not covered by it” comprised of 
all states parties. UN Doc. A/CONF.62/L.22. Portugal and others have introduced 
different proposals dealing with periodic review conferences and with the implementing 
roles of various international organizaticns. UN Docs. A/CONF .62/1L.23, L.30. ` 
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The Group of 77’s statement on mining legislation intimates an under- 
standing of the problem; it emphasizes the unitary character both of a 
treaty and a stable oceans regime, Yet the group, like others, must surely 
recognize that once the intricate fabric of the “package” starts to un- 
ravel,” the conference probably can no longer succeed. 

In considering how to resolve the problem, it may be useful to recall 
that the deep seabeds portion of the treaty is largely a constituent in- 
strument., 

There is general agreement that certain restrictions on mining (e.g., 
environmental rules) should be the subject of “regulation” (that is, de- 
cision by the Authority rather than in the treaty) for one or more reasons: 
they cannot be determined with sufficien- precision in advance; they ought 
not to be subject to a presumably difficult treaty-amendment procedure 
for change; and there is no need for unanimity or formal domestic review 
in making such “technical” decisions. Accordingly, discretion to decide 
those matters would be deferred to specific decisionmaking procedures 
of the Authority. that would probably require less than the unanimous 
assent requisite for legally binding treaty provisions. Since discretion on 
almost any matter, indeed even on- environmental restrictions, could be 
used to encourage the imposition of requirements that render seabed 
mining less economic, it might be useful to inquire why both sides are 


so heavily engaged in the question of discretion on a host of additional , 


issues, 

Let us put aside the current domestic American trend of opposing “regu- 
latory agencies” on “free market” grounds; although some of the same 
arguments might apply to some of the proposed powers of the Seabed 
Authority, too much ideological confusion has been caused in industrialized 
states simply by the use of the now suspect term “regulation.” On the 
whole, international regulatory agencies are extensions of the conferences 
of plenipotentiaries that created them more than they are analogues of 
the U.S. independent regulatory agencies. In any event, the term “regula- 
tion” is used here in the strict legal sense of referring to a body of legally 
binding rules, generally of a technical character, which are frequently 
subordinate to “laws” (in this case, the “law of the treaty”), and which 
are frequently promulgated without the requisite procedures for legislation 
(in this case, express acceptance of the rule by all who will be bound 
by it). 

A major complicating actor is hat the question of decisionmaking pro- 
cedures has not been resolved. The question of scope and limits of dis- 


124 It comes as no surprise that some threaten such unraveling; their unceasing 
hostility to a treaty that does not conform to their claims in all respects is matched 
only by their early success in inciting general ideclogical hostility to any practical 
arrangement for deep seabed mining that accommodates miners and consumers, a suc- 
cess so extensive that these very states are now able to argue that their current 


positions are moderate and flexible but that there is a limit to their ability to persuade 


others to be as reasonable. 
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1 cretion ‘and detisionmiaking power and that of’ wo. exercises that e 
. ion and power (“the Authority” begs the question) . were being meee 


tiated i in separate ‘groups. © 


- Another. aspect. of the, problem ‘elites to the level. of bike aia than : 
merely 'possible, risk. Iti is comparatively easy to persuade developing coun- 
try majorities to seek ever-increasing rates of return, directly or in the form . 


of ‘technology transfer ‘or other benefits from the. minérs. Land-based 
‘producers might even find the latter tactic more successful with develop- 


ing countries than arguing directly forà higher production limitation, or 


even a higher environmental standard: (more ` ‘widely perceived as poten- 


tially “antidevelopment”). - Arguments that the higher costs would elimi- . 
nate or-redtice returns to, the- Authority would normally be made by’ the’ * 
miners: and their sponsoring, states, who are ready targets for charges of’ 


engaging in self-serving analysis. if not bald threats. .Rare might be the 


i developihg country. that would feel sufficiently motivated by its potential `^ 
' share in the common pool to make a similar-argument and risk being. 
branded naive or worse; rarer vét might be the representative who would `. 


analyze the problem in terms of national economic intérest rather than’ 
group politics and ideology. Moreover, if a “proposed costly condition 


. would ‘not apply to the Enterprise, some might argue that a “community 
interest” in’ “encouraging” joint. ventures with the Enterprise would be 
served by imposing the condition. i 


A third-aspect of the problem relates to the timing, of- “investment deci- 


sions. Miners will be unable to’ decide whether to make, ` cr increase, in: 


vestments in seabed mining under a treaty. regime unless they are able to 


. make reasonable projections -of the risks and costs. Before accepting the | 


treaty, consumer states may wish to know whether the treaty imposes, or in 


. the future is likely to impose, restraints incompatible’ with their interests in 
„the development arid availability of the resources. A general under standing 
`of the mining system is the minimum necessary. 'for an intelligent decision. 


In addition, unless those rules necessary for the issuance of a contract are. 


‘imaplemented concurrently with entry into ‘force of: the treaty, there will 
_be additional uncertainty as to timing, and a Possible: moratorium problem” i 


will arise in treaty form gig 
Trained lawyers are familiar with the classic oe ee for dealing with 
the delegation lof powers to others. Those techniques include: specificity ' 


‘regarding the delegated powers and ‘their parameters, the “conditions — 


precedent” to thé exercise of those- powers, prohibited results, and the 


: factors and. objectives that should guide the choice. Among’ other thifigs, 
‘ this approach tends to assume the existence’ of an impartial administrative 


(or commercial) court to prevent excès: de „pouvoir, a matter that. is.. by 


‘no means settled ‘in the conference. ° More important are the question, 


f 


125 ICNT Article 137 states that’ minerals derived from the Area “may only be 


‘alienated in accordance with this Part of the present Convention and the rules and | 


regulations adopted thereunder,” and provides, “No State or person, natural or juridical, 
in accordance with the provision of this Part of the present Convention ` 
sae oe ICNT: Arts. 187-92, ` 
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of the amount ‘Of time. iti may take to: apply the ‘techniques with precision 


and substantive success, and the question of whether such success would ` 


significantly’ reduce the extent of protection needed for minority interests 
in the decisionmaking-processes of the Authority. . `- 
The developing countries. criticize the industrial. states in’ Negotiating 


Group I for seeking too ‘much detail and for consistently dealing, with the 


question of flexibility for the Authority as cne of delegation, of: powers 
“to others.” If. that criticism rheans that the’ developing countries are 
prepared in the last analysis to establish a decisionmaking process .that 
fairly need not be regarded as both foreizn and potentially hostile to im-- 


` portant interests, and also are willing tò “establish the minimum of tech- 


nical detail necessary for an intelligent appreciation of the mining system 
(either at the conference or in some other less costly and less formal way 
prior to entry into force of the treaty ), then it would seem oe some “trim- 
ming” of. detail implicit in such criticism might emerge.” Finally, one 
might consider whether the addition of a period of rele entry into 


force, by the end of which governments would have to decide on perma-’ 


nent entry ‘into force, might also ‘help dispel doubts, particularly in’ legis- 


latures that would participate in both the provisional and final decisions. 


127 In his report ‘at the end of the resumed session, the chairman. of the First Com- 
mittee stated in part: / 


Written guarantees seem to be. the motto The result is that we have not only > 

` plunged. our efforts into the undesirable eleboration of a mining code for seabed 

mineral exploitation, but have ourselves been dragged into adopting models and . 

systems of calculations on fictitious data tkati no one, expert or magician, can make ' 

~ the basis of any rational determination. We get more and more éngrossed with 

each: session and have’ been reduced to mere pera in the inconclusive: tourna-, 
ment among experts. © ‘ 


I would strongly recommend that we stop this bende. 


I intend to call on. delegations at the next session to conside a quick resolution 

to the crucial question of the decision-making processes in the Council- ‘This may 

` well open -the door to more confidence on all sides. This could be. done at the 
samé time as the process of eliminating undesirable details, - 


UN Doc. A/CONF. 62/RCNG72. 
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USER CHARGES IN INTERNATIONAL AVIATION 
By L. Welch Pogue ad Calvin Davison * 


The charges that air carriers pay for the use of airports and airways to 
provide international air service have become a source of recurrent and 
heated controversy between governments. This controversy largely stems 
from the rapid rise in user charges over the last decade, but it has been 
fed by the lack of uniformity practiced by some countries in levying these 
charges. Thus, the relatively specialized issue of user charges involves 
some important general concerns of international law, such as international 
economic cooperation (in the metter of arriving at general agreement on 
what constitutes reasonable charges), discrimination, and most-favored- 
nation treatment. 

In part, the recent escalation in charges reflects increased demands on 
ithe airport and airways system. Increased traffic, larger airplanes, and more 
flights have required more sophisticated and expensive equipment and 

. facilities and have put additional strain and expense on existing facilities. 
The increased costs, in turn, have made governmen‘s furnishing airport and 
airways facilities eager to recoup a larger share of these costs, as well as a 
return on capital. Finally, inflation has raised all the costs. As a result, user 
charges already have become a significant cost, and they threaten to be- 
come a significant burden on international air transportation. | 

This article will focus on the issue of appropriate governmental response 
within the context of increasing demand and inflation. At present, unco- 
ordinated national actions in imposing user charges increase rather than 
reduce the threat of their becoming an unacceptable burden on inter- 
national aviation and reduce the ability of international air carriers 
to offer low-cost service to passengers and shippers. For this reason, both 
consumers of aviation services and air carriers have a stake in this issue. 
Governments have an interest in resolving the issue equitably since there 
are international air carriers that are subject to the charges in most coun- 
tries and consumers of aviation services in all countries. 

The complexity of the user charge problem as it now stands makes it. 
difficult to envision an effective aggregation of unilateral or bilateral solu- 
tions. Not only do user charges currently lack any uniformity of content and 
level, but also the underlying ccsts in different countries are difficult to 
determine. Thus, the reasonableness of charges in many cases cannot be 
objectively assessed. Moreover, most international air carriers serve many 
different countries; the cumulative effect of charges by all the countries 
served cannot be considered in a bilateral context. 

These factors suggest consideration of an efective multilateral conven- 
tion to establish standards for such charges, the level of the charges them- 
selves (which might be higher or lower than the cost of the services to 


* Of the District of Columbia Bar. 
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some countries, but which could. be accepted by all countries that are 
parties to the multilateral), and a mechanism for changing and enforcing © 
the charges. 

In this article we will examine (1) the nature of aviation user charges 
and the rate at which they have been expanding; (2) the present largely 
bilateral context of such charges; and (3) the attempt of the United States 
to deal unilaterally with some of the problems connected with such charges 
in the International Air Transportation Faiz Competitive Practices Act and 
in individual bilateral negotiations. This examination will demonstrate 
the difficulties of dealing with user charges in a unilateral or bilateral con- 
text and suggest that a multilateral convention may be the most effective 
way of doing so. Section IV sets forth the major aspects of a possible 
future multilateral agreement. | 


I. Tae NATURE AND GROWTH oF AVIATION User CHARGES 


User charges are charges imposed by governments for the use of airports 
and airways.’ Airport and associated.charges include landing fees, ground 
handling fees, fuel taxes, passenger service charges, customs fees for per- 
forming inspection services, security charges, and environmental charges 
such as noise charges at certain airports. Airways charges, or en route 
charges, include charges for. air traffic control, navigation aids, communi- 
cations, and meteorological services in the airspace over a country or in 
oceanic airspace served by a particular country. 

The composition, level, and method of collecting user charges around 
the world differ substantially. In the United States, a tax on tickets helps 
to support the airways system. In many countries, however, the air car- 
riers are billed directly for such services. In .some instances, multilateral 
operating agencies provide and charge for en route services.’ 

In the United States, all international airports except Dulles Interna- 
tional Airport serving Washington, D.C. (which is owned and operated 
by the Federal Aviation Administration) zre owned and operated by local 
authorities. These airports are supported by landing fees and other 
charges paid by air carriers and concession holders, as well as by grants 
from the federal trust fund derived from the passenger ticket tax. In most 
foreign countries, the international airports are owned by the central gov- 
ernment, which in many cases also owns the country’s principal air carrier.’ 


t This article is primarily concerned with charges imposed for the use of airports and 
airways. Other taxes and charges, however, may be imposed on passengers and air 
carriers, the receipts from which may not be used for the provision of facilities related 
to air transportation. 2 See p. 50 infra. i 

3 In an ICAO survey of 93 airports, all were found to be under the ownership of a 
national, provincial, and/or municipal government. In 71 of the cases, the airport was 
owned by the national government. The remaining airports were owned by lower levels 
of government or were under mixed ownership involving more than one level of govern- 
ment. The Economic Situation of Internationel Airports—1970 (Results of. an ad hoc 
Survey) at vii, 2, ICAO Circular 115-AT/30 (1973). For the extent of government 
ownership of foreign air carriers, see CIVIL AERONAUTICS BOARD, GOVERNMENT OWNER- 
SHIP, SUBSIDY, AND ECONOMIC ASSISTANCE IN INTERNATIONAL COMMERCIAL AVIATION 
at v-vi (May 1975). 
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a Because of their rapid dca “user charges have: oe of nigel” 


. greateryconcern in international aviation during the. last ten years. The 
. International’ Air Transport Association (IATA) has estimated that the 


‘total airport and route air navigation charges of its members . increased , 


. from $228 million | in 1967 to an estimated $745 million in 1974—an increase 
of 227% in seven’ years.* The IATA figures show that .in 1967 these 
‘charges accounted for.4.5% of- total operating expenses, but in 1974 this 


share was estimated to have risen to 6.2%.: ‘The same data show that total - 


- airline expenditures on user chargés increased by 96%, between .1967' and 


1971, whereas total operating expenses increased by 65% and operating 


revenues by 61% over the same period., The International Civil Aviation 


' Organization (ICAO) has estimated that costs of providing route’ air navi- ~ 


` gation facilities and services ‘are -increasing by 12% annually and‘ that 


_ user charges: for these services are increasing at an even’ more rapid rate." 


A recent report of the General Accounting Office finds that during. 1976 
„user charges for most international carriers rose 14%. above the 1975 
figure; Civil Aeronautics Board reports for the same period indicate that 
«landing fees ‘alone for U.S. international trunks increased by 9.5%, com- 


pared to an increase of 3.7% in total operating expenses for-such carriers.® - 


U.S. airlines, paid’ $116 million. to foreign’ authorities for cirport and, en 
route facilities and services during 1975. Pan American’s navigation charges 


| ‘alone in 1977 cost $17.7 million, an increase of 43296 since 1970.7 The GAO. ` 
report details specific increases in charges in various countries, illustrating | 


their escalating nature.’ Furthermore, it reveals that- there is no uniformity 


xf 


U.S. air carriers have. complained not only ‘about ‘the, level of charges 


_ and the speed with which countries are moving toward. full cost. recovery,- 
a, sy ‘but. also about the. alleged discriminatory aspect. of many countries’ `” 
7 ‘charges. A number of these complaints, and their less than satisfactory 


- resolution to. date, will be discussed in section II, in particular’ those in- 
volving the United Kingdom, Australia, Italy, and Japani. É 
For ‘their part, foreign air carriers have expressed concern about 'the 


escalation of charges in.the United States, but have complained less about. 
discrimination in the imposition: of user charges. Some foreign air car- `` 


riers have accused the United States of reconoc] treatment because 


they must pay certain user charges in the United States that U.S. carriers, 


do. not pay in their countries. 9 Apparently, however, foreign air carriers 
x ` t x 


4 TATA Doc. ERFA-WP/64: g 


5 Statements by the Council to Contracting States on Charges for nee, me Route . 
* ‘Air Navigation. E acilities 7, ICAO Doc. 9082-C/1015 (1974). Further information on. 
the scope of the user charge problem“ was presented in the course of the hearings on’ 


_ the International Air Transportation Fair Competitive Practices Act. See, e.g., Hearings 
before the House Committee on Interstate and: Foreign Commerce, 93rd Cong. .. 2nd 
Sess, 208-14 (1974) (App. B to the testimony of Paul R. Ignatius). 


i 
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6 THE CRITICAL ROLE oF GOVERNMENT ‘IN INTERNATIONAL AiR TRANSPORT, REPORT - 


OF THE COMPTROLLER GENERAL TO CONGRESS {March 17, 1978). CAB. STUDY, RECENT 
TRENDS, IN AIRLINE Cost ELEMENTS, Table 9 (Jan. 31, 197&). o i r 
1 GAO Rer., supra note 6, at-21. ~ $Id. at 22-29. © 
-9 Id. at 37. : 
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at ve ' 7 4- È er 


Haver not. heen: abed. to any signiflosnt dierinatry ‘tnposition’ oÈ- 


` user charges, within the: United States. ot , h | 
Only one court suit has been brought. claiming that char ges vehi the 


United States were discr iminatory.’” | In the Aerovias Interamericanas case, 


certain foreign air carriers complained that the airport-charges at the Miami . 
International’ Airport were: discriminatory’ and consequently violated Ar- ' 


ticle 15 of thé Chicago Convention on International’ Civil Aviation! Pur- 


. suant to contracts that predated the’ convention, certain U.S. and foreign . _ 


- air carriers. were charged lower fees’ than’ the complaining foreign’ air car- 


_ riers, The‘ district court held that the’ discrepancy’ i in fees violated Article 
15. The court of appeals, ‘however, reverséd, holding that Article 82 of the 
convention ‘recognized that inconsistencies existed at the time the conven- 


tion was adopted and only required ‘the contracting states to use their 
“best efforts” to secure the ter mination of any such inconsistencies. 


2 


The court further held that any complaint: about the failure ‘to ‘terminate . 


such inconsistencies was not a proper subject for judicial relief, but rather - 


should be addressed to the political branch of the government.. The court 


. stated ‘that an alternative basis for its decision was that’ the carriers, re- 
ceiving the'lower fees had given valuable consideration for them because’ 


in their original ‘contracts the car riers‘had. joined the ‘airport’ authority, in 


l establishing and sustaining the airport in its infancy; hence, favored-nation - 
clauses, which the court held were analogous to Article.15, were inapplica-." ` 


ble in such ‘situations.’ Whether Article 15 would permit different treat- 


ment of different classes of airlines created by, post-Chicago Convention, 


obligations is an issue the court did not'rezch in this case. ; 
- While user charges have been increasing at a ‘rapid rate, it is gener ally 


accepted that governments, which for the most, part furnish. ‘airport and. 


airways services, are not: yet recovering their full costs, particularly with 


respect ‘to’ the provision | of airways—as opposed to’ airport—services. ae 
A larger share of airport, costs is recovered. It is the effort to move in 


+ 


, 10 Nerodia Interamericanas -de Piani S.A. v. Board, of County Commissioners of 


Dade County, Florida, 197 F. Supp.. 230 (S.D. Fla; 1961); .rev’d sub nom. Boaid of 
County - Commissioners , of Dade County, Florida v. Aerolineas Peruanasas, S.A., 307 


- F.2d 802 (5th Cir. 1962), cert. denied, 371 U.S. 961 (1963), petition for rehearing 


denied, 372 U.S. 932 (1963). 1t See notes 15 and 16, infra. ; 
12 On the basis. of- 1971 data, ICAO concluded: that for`30. states accounting for 53% 


of. the estimated, 1971 total costs, ‘and for which bath revenue and cost data were avail- ` 
able, total revenues represented 17% of total costs for en route air navigation facilities `, | 


and services.. “1973 Supplement to the Global Review of the Economics of En Route 
Air Navigation Facilities and Services at ii, 14~17, ICAO Circular 103- -AT/24. ICAO 


further estimated that, excluding the United States, such costs for the countries studied ` 


had’ increased by 65%, or 13% per year, for the period 1967 to’ 1971. Id. at 9. On. 
the other hand, revenues related to en route facilities-and services ‘received ‘by 26. states 


for the same period increased at the rate of 24% annually. Id. at ‘14. 


between positive and negative results. , Twenty-five airports reported positive net re- 
sults totalling $31 million and twenty-one airports reported negative net results totalling 
$47 million; nine airports reported zero net results.” ICAO: Circular 115- AT/30, supra 
note 3, at ix. ICAO cautioned, however, that’these net results might not be:too mean- 
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the direction of full cost recovezy that has partially caused the rapid in- 
crease in user charges. Increases in traffic and flights, of course, have also 
resulted in higher charges." 

Although worldwide statistical data on user charges are incomplete, the 
available figures indicate clearly that, on the one hand, international air 
carriers perceive user charges as a real and growing burden while, on the 
other hand, governments, which furnish the services, desire a greater re- 
coupment of their costs and, in some cases, a return on their investment. 
To date, this problem has been viewed narrowly as a cost-accounting issue 
accompanied by disagreements between countries over allocations of costs 
and the reasonableness of charges. A broader view could turn the problem 
into an opportunity for international cooperation in promoting a mutually 
beneficial system of international air transportation. 


II. INTERNATIONAL EFFORTS TO GOVERN AVIATION USER CHARGES 


At present, the basic international agreements on the subject of user 
charges are the multilateral Chicago Convention and provisions in various 
bilateral air transport agreemen:s. These provisions have proved inade- 
quate to deal with the cumulative impact of the unilateral assessment of 
various types of user charges by the countries of the world. 


The Chicago Convention 


The Convention on International Civil Aviation was concluded in Chi- 
‘cago ori December 7, 1944, and has been subscribed to by most countries." 
It provides the basic framework zor many aspects of international air trans- 
portation, The operative provision of the Chicago Convention on the 
subject of user charges is Article 15 of chapter II.?° 


ingful because of subsidies for operat.ng losses in some cases and the fact that many 
airports did not include any interest costs in their expense accounts. Id. at 18. A 
substantial portion of airport revenues is derived from other than air traffic operations. 


Id. at 7. 

14 The ICAO has estimated that total international civil flights increased by 45%- 
from 1968-69 to 1971. ICAO Circular 103-AT/24, supra note 12, at 7. During the 
same period, the share of total traffic accounted for by international civil flights re- 
mained unchanged overall at 21%. ic. at 8. 

156] Stat. 1180, TIAS No. 1591, 15 UNTS 295. 

16 Article 15 reads as follows: 

Every airport in a contracting State which is open to public use by its national 
aircraft shall likewise, subject to the provisions of Article 68, be open under uniform 
conditions to the aircraft of all the other contracting States. The like uniform 
conditions shall apply to the use, by aircraft of every contracting State, of all air 
navigation facilities, including redio and meteorological services, which may be 
provided for public use for the safety and expedition of air navigation. 


Any charges that may be impcsed or permitted to be imposed by a contracting 
State for the use of such airpozts and air navigation facilities by the aircraft of 
any other contracting State shall not be higher, 


(a) As to aircraft not engaged in scheduled international air services, than those 
that would be paid by its natiomal aircraft of the same class engaged in similar 
operations, and 

(b) As to aircraft engaged in scheduled international air services, than those that 
would be paid by its national airoraft engaged in similar international air services. 
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Basically, Nene 15 requires that dues for aircraft engaged in inter- ' 
national services be norídiscriminatory. It doesnot. deal directly. with 
excessive charges or the cumulative impact cf undüly differing charges 
imposed by many. diferent countries. Nevertheless, the prohibition of 
charges in respect.“solely” of the right of transit, entry, or exit indicates an 
intent to apply charges. only to:the use of facilities." Thus “construed, 
Article .15 would prohibit charges unrelated to the cost of facilities used, 
such as charges designed to recover the full cost of facilities also utilized by 
others who do not pay their share of the costs. This mene of 
Article 15, however, has not been generaly accepted.?® 


Moreover, even if this interpretation were accepted, a more definitive. 


treatment of the subject on a multilateral basis is called for in the light 
of technological changes, political developments, and ‘the vast increase in 
the international air transportation system during the more than 30 years 
since the Chicago Conference. This neec :s particularly pressing because’ 
there is no enforceable remedy available in cases of improper user charges, 
despite the, fact that the last paragraph of Article 15 calls for reporting 
charges to the ICAO and provides a mechanism for complaints. 


? 


Bilateral Provisions 


For many years after the Chicago Conference, little attention was paid 
to user charges because they were not excessively burdensome. The usual 
provision in bilateral air transport agreements signed by the United States 
was that such charges be “just and reascnable” and nondiscriminatory. 
In response to the rising clamor of US air carriers about escalating 
charges, however, a much more detailed provision was inserted in Bermuda | 
II, the air transport agreement between the United States and the United 
Kingdom entered into on July 23, 1977.° Nevertheless, even that provision 
is substantially lacking in real enforceability, depending as it does on the 
best efforts of the parties to ensure the rezsonableriess of charges and to 
put revisions into effect promptly.” Furtkermore, serious problems ‘may 


All such charges shall be published and communicated to the International Civil 
Aviation Organization: provided that, upon representation by an interested con- 


< . tracting State, the charges imposed for the use of airports and other facilities shall . 


be subject to review by the Council, which shall report and make recommendations 
thereon for the consideration of the State or States concerned. No fees, dues or 
other charges shall be imposed by any contracting State in respect solely of the 
right of transit over or entry into or exit fom its territory of any aircraft of a - 
: contracting State or persons or property thereon. 
17 The operative word here is “solely”; this prov-sion does not mean that sewed in 
transit cannot be charged for their use of airports ard airways. 
18 See p. 57 infra. 
19 TIAS No. 8641, [1977] Gr. Brit. TS No. 76 (Cmd. 7016). 


20 Article 10 of Bermuda II reads as follows: 


User Charges 


(1) Each Contracting Party shall use its best efforts to ensure that user charges 
imposed or permitted to be imposed by its competent charging authorities on the 
designated airlines of the other Contracting Party are just and reasonable. Such 
charges shall be considered just and reasonable if they are determined and imposed 
in accordance with the principlés set forth in paragraphs (2) and (3) of this 
Article, and if they are equitably apportionec among categories of users, 
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“arise from the stipulation in subparagr aph 3 that user TRN may réflect, . 
- but not exceed, “the full cost toirthe competent charging authorities of pro- 
. viding airport and air navigation facilities:and services.” Nothing in this 
provision specifically: requires charges to a particular carrier, ‘or class of 
carriers, to reflect only: the cost of the services provided to that carrier or 
class of carriers. One of the recurring complaints of U.S. international 
„dir carriers is that charges to them sometimes reflect the cost of rendering 
services to others, such as to a for reign country’s domestic carriers or to 
noncommercial aviation operators. a 4 


4 


ICAO Standards and Efforts . te 


The’ International Civil Aviation Organization came into existence for-~ 


mally in 1947 pursuant to the Chicago. Convention. A specialized agency 
of the United Nations, it develops principles and techniques of interna- 
tional air navigation and fosters the planning and development of inter- 
national civil aviation transportation in order to ensure its safe and orderly 
growth. The ICAO Assembly meets every three years and elects, an ex-. 
ecutive body, the ICAO Council. The Council is in the process of anne 


_ enlarged from 30 to 33 members.” 


‘Within the existing framework, the ICAO has mounted obstina efforts 
to deal with the user charge problem. In 1967 and again in 1973, the’ 
ICAO. held conferences on the economics of route facilities and airports.” 


=` (2) Neither Contracting Party shall impose or Seall to be imposed on the. des- 
ignated airlines of the other Contracting Party user charges higher than those 
imposed on its own designated airlines operating similar international air services. 


(3) User charges may reflect, but shall not exceed, the full cost to the competent 
charging authorities of providing appropriate airport and air navigation facilities 
„and services, and may provide for a reasonable rate of return on assets, after, de- 
preciation. In the provision of facilities and services, the competent ‘authorities 
shall have regard to such factors as efficiency, economy, environmental impact and 
safety of operation. . User charges shall be based on: sound economic principles and 
on the generally accepted: accounting. practices within the territory of the appro- 
‘priate Contracting Party. 


(4) Each Contracting Party shall,encourage consultations between its competent 
charging authorities and airlines using the services and facilities, where practicable 
through the airlines’ representative organizations. Reasonable notice. should be 
‘given to users of: any’ proposals, for changes in user ouaters to enable them to 
express their views before changes are made. 


(5) For the purposes of paragraph (4) of this Article, sak Contracting Party , 
shall use its best efforts ta encourage the competent: charging euthorities and the- 
airlines to exchange such information as may be necessary to permit an accurate 
review of the reasonableness of the charges in accordance with. the principles set 
out in this Article. 


(6) In the event that agreement is reached between the Contracting Parties that 
an existing user charge should be revised, the appropriate Contracting Party shall 
use its best efforts to put the revision into effect promptly. 

21S, Exec. Rep. No. 95-11, 95th Cong., Ist Sess. 2 (1977). 


22 The 1967 conference was calleé “Conference on Charges for Airports and Route 


' Air Navigation Facilities.” The 1973 conference was called “Conference on the Eco- 
nomics of Route Air Navigation Facilities and Airports.” Another’ conference is tenta- , 


tivély planned for late 1979. The International Air Transport Association formed’ 
a Charges Working Group which studied the problem and reported to ICAO. IATA 
also publishes periodically a manual entitled International User. Charges which attempts 
to report user charges around the world. z 


La 


` E 


` 


F 


4 


a ‘y 


. 1 . r w, i 
1 . t a a 
+ ` . oe 2 i Y kg 1 
ra $ ` ER ps 
a. ~ os . 
wa 


TRI A USER CHARGES IN INTERKATIONAL, AVIATION tp a 49 ` 


tt 


poi , 
Asa result, ‘the ICAO has promulgated certain stands ds: on user: charges?! | 


. These provide that. users ‘should bear their full and fair share of the costs. 
of ‘airports and set forth a guide to the facilities and services that should 
_be taken into account.” The capacity to pay is not to be considered until 


_the costs have been assessed and distributed on an objective basis, and the | 


“underrecovery of costs from some users should not be borne by: others. 

The ICAO standards also provide that landing charges should be based 
on weight, ‘with no differential applied to international flights because’ of 
stage lengths flown. Further, the landing charge should be a single charge, 
except for fees for hangars and other facilities normally handled by lease. 


The ICAO recommends that fuel “throughput” charges be recognized as 
concession charges and that fuel ‘concessionaires not add saen charges, 


automatically to the price of fuel. 


The ICAO’ felt that the proper method of allocating air - navigation ' 


charges required further study, but thet it would be equitable to do so’ 


per flight,‘ per flight weighted by distance within a defined area, or per | 


flight weighted by distance and by.weight.2*> The weight. scale should take 
into account, although less than: proportionately, the relative productive 
capacities of different aircraft types. Finally, the ICAO as that charges 
~ be imposed in consultation with users. 

The ICAO Statements are not: binding on member countries, but are 


recommendations that states are encouraged to follow.?* In order to facili- 


tate their. implementation, however, ICAD holds. two regional. workshops 
annually, which -are informal forums where aviation officials of member 
states discuss user charge problems. Members of' the IATA and the Airport 
Associations Coordinating Council (representatives of three airport asso- 
ciations) attend these conferences as observers. 

In addition to the above standards, the ICAO has published a Manual 
of Airport and Air Navigation Facility Tariffs?" and a Manual on Route Air 
- Navigation Facility Economics.2* The fcrmer-is. basically a compendium 
‘of charges by each country, and the latter gives guidance material on route 
` facility. economics as well as inventories of facilities and services provided. ` 


. The manual on facility economics, discusses principles for. charging for > 


23 Statements by the Council to Contracting States on Charges for Airports and Route. , 


Air Navigation: Facilities, Doc. 9082-C/1015. 
~24 These are listed in id., Amend. 1, App. 1, May 3, 1975, and include basic and - 


. “areal approach, landing aad take-off facilities aad services, other facilities and services . 


provided for aircraft operators, and accommodetions for other than aircraft operators. 

25 Id., Amend. 1, App. 2, May 3, 1975, lists the following services to be taken into’ 
account in computing costs: air traffic services, communication facilities and navigation ` 
aids, meteorological services, and other ancillary aviation services. 


26 Even with respect to‘ ICAO “Standards” ard “Recommiended Practices,” a signa~ 


tory is only obligated either to adopt them or notify ICAO of discrepancies, See Articles ' 
37, 38, and 54(1) of the Chicago Convention, supra note 15. . See also, Resolutions and 
Recommendations of the Assembly—-First though Ninth Sessions, ICAO Ass. Res. 


` A1-31. | ICAO ‘Doc. 7670; The International Civil Aviation Organization, 18 DeEr’T — 


STATE BULL. 463,. 463-64 (1948); T. BuERcENTHAL, LAW-MAKING IN’ THE INTERNA- 


TIONAL CIVIL AVIATION ORGANIZATION. (1969). 
27 ICAO Doc. 7100-AT/707 (1977 ed.). 28 ICAO Doc. 9161-AT/724 ie: 
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air navigation facilities.2” ‘It dismisses several bases for imposing charges 
as arbitrary or insupportable. Char ging on the basis of the altitude of 
flights is dismissed as having little relevance to costs. Basing charges on 
the duration of the flight in the relevant airspace is found to be unsatis- — 
factory because slow aircraft need fewer facilities than fast ones.. Con- 
versely, charging on the basis of aircraft speed is unsatisfactory because 
a greater need for facilities is offset by less time in the airspace. Fuel 
intake is not considered a relevant basis for charges nor is the number 
of passengers carried since these factors are not necessarily related to the 
degree of use of air navigation facilities. 

The ICAO endorses those bases for charges which it has demand 
accurately reflect costs, and to a lesser extent, the value of the service 
rendered. Distance traveled in airspace is considered a relevant measure 
for assessing charges, as is the weight of the aircraft which, although not 
directly relevant to the incurring of air navigation costs, gives a rough 
measure of the value of the service. The ICAO feels, however, that weight 
should play a secondary role in assessing air navigation charges. 


Regional Cooperation 


There are currently three principal international operating agencies that 
furnish air navigation facilities and impose charges for them. The ICAO 
defines such agencies as autonomous establishments which are assigned 
the task of providing en route facilities and services within a defined area 
encompassing two or more sovereign states.” EUROCONTROL (Euro- 
pean Organization for the Safety of Air Navigation) serves Belgium, 
France, the Federal Republic of Germany, Ireland; Luxembourg, the 
Netherlands, and the United Kingdom. ASECNA, another such agency, 
was established on January 1, 1960; its membership consists of 13 African 
countries and France. COCESNA (Central American Air Navigation 
Services and Facilities Corporation) was formed in February 1960 by 
Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua, and Belize. 
These examples of international cooperation in the area of user charges 
could be usefully exploited in expanding the scope of such cooperation.* 


ll. Tue Farr COMPETITIVE PRACTICES ACT 


All the developments described in section II are worthwhile attempts 
to deal with the problem of user charges, but they have not keen adequate 
to solve it. Partially as a result of these inadequacies and of the growing 
frustration of its air carriers, the United States in 1974 embarked on a 
unilateral course of action to deal with the problem. 

The imposition of the oil embarzo in the fall of 1973 and the subsequent 
quadrupling of fuel prices ushered in a dark era for U.S. international air 


29 Td. at 40. 20 Id. at 52, 

31 The ICAO has also developed extensive technical specifications which are the 
basis for uniform rules and procedures in international aviation. The Making of an 
ICAO Standard, ICAO BuLL., March 1978, at 24-25. 
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carriers. They were already beset by overcapacity, which resulted from 
decisions made in prior years on the basis of traffic growth projections 
that did not materialize. Moreover, other cost increases, such as user 
charges, had been squeezing profit margins or producing losses. The 
sudden, dramatic increase in fuel prices affected international carriers 
more seriously than domestic carriers because domestic fuel prices were 
controlled, whereas the price of fuel purchased outside the United States 
by international carriers was not controlled. | . 

Under these circumstances, the contentions of U.S. air carriers about 
excessive and/or discriminatory user charges were given a wide hearing 
within the U.S. government. The carriers detailed a variety of practices 
to substantiate their claims. In some countries, there was outright dis- 
crimination: charges were imposed on foreign air carriers, but not on the 
national carrier.** In other cases the charges, while not on their face dis- 
criminatory, were discriminatory in practice. Such instances included 
landing fee schedules that charged higher fees for intercontinental flights 
than for domestic or regional flights, even though the same equipment 
and airport services were used; ** airways charges based on aircraft weights, 
even though the same services were provided for all aircraft; "+ unfair 
allocations of costs to international air carriers compared to other users of 
the airports and airways; *° and the unfair allocation of costs between inter- 
national airports and purely domestic airports.** The U.S. air carriers 
also claimed that many of the charges were unreasonably excessive, even 
if they were not discriminatory," : 

These complaints, in conjunction with complaints about discriminatory 
or unfair competitive practices in other areas, spurred the introduction of 
the International Air Transportation Fair Competitive Practices Act (Fair 
Competitive Practices Act) in the House and Senate. The problems con- 
nected with user charges were considered extensively in the hearings on 


this bill.3® 


32 House Hearings, supra note 5, at 212. 321d. at 213. 
34 GAO Rer., supra note 6, at 26. 
‘ 835 House Hearings, supra note 5, at 199. The ICAO has stated: 


Available data indicate that the level of charges for domestic air traffic operations 
are often substantially lower than for international air traffic operations. For a 
sample of twenty airports, the revenues Der traffic unit from charges levied on 
domestic traffic were only one-seventh oz the corresponding figure for interna- 
tional traffic. 


ICAO Circular 115-AT/30, supra note 3, at viii. The ICAO has also indicated that 
“a key factor in the unsatisfactory financial situation of many international airports is 
the low traffic revenues they earn from domestic operations.” Id. at 9. 

36 House Hearings, supra note 5, at 41, 212-13. 

37 Id. at 212-14. 

38 The legislative history of the Fair Competitive Practices Act is contained in the 
following documents: Hearings on S. 3481 Before the Subcommittee on Aviation of the 
Senate Committee on Commerce, 93rd Cong., 2nd Sess. (1974); S. Rer. No. 93-1257, 
93rd Cong., 2nd Sess. (1974); Hearings on H.F. 14266, et al. Before the Committee on 
Interstate and Foreign Commerce, 93rd Cong., 2nd Sess. (1974); H. Rer. No. 93-1475, 
93rd Cong., 2nd Sess. (1974); 120 Conc, Rec. 18859-18903 (daily ed. October 10, 
1974); 120 Conc. Rec. 11888-11900 (daily ed. December 13, 1974); 120 Conc. Rec. 
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Section 3 af the | Fair Competitive Practices Act’ was. designed to adda“ 
weapon to: the United States ars2nal to deal-with what it, deemed exces- 
‘sive or ‘discriminatory user charges. Despite. ‘misgivings by the State De- 
' partment and others that the mechanism for compensatory charges pro-- 
vided by section 3 might conflict with Article 15 of the Chicago Conven- . 
tion, the Fair Competitive Practices Act was ne and became law on 
January 3, 1975. i i 
_ "Section 3 directs the Secretary of Transportation to’ survey foreign user 
charges and to report to the Sec-etary of State and the Civil Aeronautics 
Board. any charges that unreasorably exceed comparable U.S. charges or 
are otherwise discriminatory. The latter are then to negotiate with the 
foreign country involved to reduce such charges or eliminate such dis- 
_ criminations. If the negotiations fail, the Secretary of State is to file a 
report to that effect with the Secretary of Transportation, who must then 
. determine compensatory charges, These charges.are to be imposed, with 
the approval of the Secretary of State, on the foreign air carriers of the 
country concerned, if such carriers serve the United States. The amounts 
so collected are to be placed in a fund and paid to U.S. air carriers as _ 
‘compensation for excessive or ecrimninatoy: charges paid by them in 
foreign counitries.*° 


Attempts at Enforcement , i 


While thé United States has raised numerous user charges issues with 
foreign countries as a result of the enactment cf the Fair Competitive 


21805-21808 (daily ed. December 17, 1974); 120 Cone. Rec. 12277-12278 (daily ed. 
December 18, 1974). 39 Public Law 93-623. 
40 Section 3 of the Fair Competitive Practices Act reads as follows: 


International User Charges 


Sec. 3. [88 Stat. 2103]- The International Aviation Facilities Act (49 USS. 5c: l 
1151-1160) is amended by redesignating sections 11 and 12 as sections 12 and 13, 
respectively, and by inserting immediately after section 10 the following new 
“section: 


“Sec. 11. The Secretary of Transportation shall survey the ‘charges made "A 
air carriers by- foreign. governments or other foreign entities for the use of airport 
‘property or airway property in foreign air transportation Jf the Secretary of 
Transportation determines at any t-me that such charges unreasonably exceed com- 
parable charges for furnishing such airport ‘property or airway property in the 

. United States or are otherwise discriminatory, he shall submit a report on such 
cases promptly to the Secretary of State and the Civil Aeronautics Board, and the. 
_ Secretary of State, in collaboration with the Civil Aeronautics Board, shall ‘promptly 
undertake negotiations with the foreign country involved to reduce such charges or 
eliminate such ‘discriminations. If within a reasonable period such charges are not 
reduced or such discriminations eliminated through negotiations, the Secretary of 
State shall promptly report such imstances to the Secretary of Transportation who 
shall determine compensating charges equal to such excessive or discriminatory ` 
charges. Such compensating chargas shall, with the approval of the Secretary , of 
State, be imposed on the foreign air carrier or carriers of the country concerned: - 
by the Secretary of the Treasury as a condition to acceptance of the general dec- 
. Jaration at the time of landing or takeoff of aircraft of such foreign air carrier or 
carriers. The amounts so collected shall accrue to an account established for that 
purpose by the Secretary of the- Treasury.’ Payments shall be made from that 
account to air carriers in such. amounts as shall be certified by the Secretary of 
Transportation in accordance with such regulations as he shall adopt to compensate . 
such air carriers for excessive or discriminatory charges paid by them to the foreign . 
countries involved” (emphasis added). 
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Practices ‘Act, no , compensatory charges have yet been imposed. ay The e, 


Secretary - of Transportation has made four formal determinations pur- 
suant to section 3 involving user ee of the a Kingdom, Aus- 

tralia, Italy, and Japan. _ : z 
= The-United Kingdom. In this case, the Secretary’ S T Te- 
lated to the landing fee schedule of the British Airports Authority (BAA) 
‘and the terminal air navigation charges of the British' Civil Aviation Au- 
shorty (CAA). The Secretary’ S conclusion was as follows: 


Although Í recognize that the British charges do not enta 


among the various air carriers providing intércontinental service, they 
‘do discriminate against the entire class of carriers providing such 


service. Landing fees-for flights having non-European points of origi- co 
nation or destination are twice as high as landing fees for flights in. 


European service.’ Yet the cost to the BAA of servicing flights appears 
to be virtually the’ same, irrespective of a particular flights origin 


or destination.. Thus, the British system of user charges is ‘discrimina-. 


tory in that it. imposes different landing fees without regard to, any 

`- . difference in cost.’ For the same reason, the CAA’s practice of charg- 
ing international flights 16 percent more for. the same terminal air 
na ERNO services supplied to esomestic flights is equally discrimina- 


tory. 


There’ is a. second specific respect in which the British charges are: 


discriminatory, one that does. not depend upon the foregoing proposi- 


tion-that user charges which vary without regard to any relevant cost dif- \."! 


ferences are arbitrary. The BAA has limited the intra-European flights 
qualifying for lower landing fees to those operating to and from a Eu- 
řopean point and which do not arrive from or depart to an intercon- 
tinental point within 24 hours immediately preceding the time of 


landing. A U.S. carrier operating between London and: Europe is. . 


charged the higher. intercontinental fee since all U.S. flag services must 


originate or terminate in the United States i in accor rdance with the Air: 


Transport Agreement. a 


The Secretary further found that should aewouutions fail to eliminate 
such practices, compensatory charges should be imposed on British flag 


carriers.: Subsequently, negotiations were held with the United Kingdom. 


In December 1975, the BAA changed its landing” fee system to lessen the .. | 


alleged discrimination against U.S. carriers. The new system, however, 
"still did’ not satisfy the U.S. government. In addition, the CAA made no 
change. iw the terminal air navigation charges about which the ‘United 


41 The. annual reports submitted by the Civil Aeronautics Board to Sones pursuant , ` 
to the directive.of séction 2(:c) of the Fair Competitive Practices Act summarize the, 


variety of user charge problems that the United States has faced since énactment of the 
act. CAB, REPORT FOR CALENDAR YEAR 1975'on Acrions TAKEN UNDER THE INTER- 


NATIONAL AIR TRANSPORTATION FAIR COMPETITIVE Practices Act oF 1974 [hereinafter | 


cited as CAB 1975 .Rep.]; CAB, AnnuaL Report to Concnress, Fiscau Year 1976 
[hereinafter cited as CAB 1976 Rer.]; CAB, ANNUAL REPORT TO ConGREss, Fiscal 


' Year 1977 & TRANSITIONAL QuanteR. (July 1, 1976 to ome 30, 1978) [hereinafter K 


cited as CAB 1977 Rep.]. 


42 CAB ‘1975 Rer., App. B (letter from Secretary o Tranisportatior. to > Chairman, 


CAB, July 30, 1975 i 
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States had complained.** Despite this incomplete resolution of the prob- 
lem and the Secretary’s recommendation, no compensatory charges have 
ever been imposed on British carriers. 

Australia. On October 7, 1975, the,Secretary of Transpor tation made a 
formal determination that the airport and airways charges of Australia were 
discriminatory on the following grounds: 


The charges imposed pursuant to the Air Navigation (Charges) 
Act, although they treat all international carriers equally, discriminate 
against such carriers as a class. Charges are payable under this statute 
for the use of Australian airports, air route and airway facilities, among 
other services. The total charge for such services is determined by 
multiplying a unit charge based upon the weight of the aircraft by a 
factor related to the origin or destination of the flight. Although the 
factors used to multiply. unit charges for aircraft used in domestic 
service vary in accordance with the distance flown, and thus repre- 
sent the extent to which Australian airway property and related ser- 
vices are used, the unit charges for all aircraft in international service 
are multiplied by a fixed factor of 8. This is so irrespective of the 
extent to which a particular international flight actually uses Aus- 
tralian airway property. In many cases, international flights are 
charged more than domestic flights using identical amcunts of airway 
property. Because the cost to the Commenwealth of Australia of 
servicing such flights appears to be virtually the same, I have con- 
cluded that this system of charges is discriminatory. We have tenta- 
tively estimated that if domestic flight factors were applicable to Pan 
American World Airways, Inc., the char ges to it would be reduced 
by $483,000 per year. 


In addition, the present level of terminal rents charged to Pan Amer- 
ican World Airways, Inc., at Sydney International Airport results from 
a misallocation of expenses that favors the domestic carriers which 
share this airport. Because rents for terminal space discriminate 
against all international carriers as a class, I am also reporting them 
to you under section 3.** 


Subsequent to negotiations, Australia eventually changed the fixed flight 
factor mentioned by the Secretary, but it has continued to increase charges. 
In June 1977, Australia announced that international carriers were at 110% 

of cost recovery and that no increase in charges was scheduled for De- 
cember 1977. The United States expects that Australia’s international user 
charges will remain constant at no more than 100% of cost recovery. 

Pan American and other carriers instituted private lawsuits within Aus- 
tralia on the terminal rents at the Sydney Airport, but these suits were 
ultimately unsuccessful. Although Australia agreed to negctiate this issue 
with the carriers, it remains unresclved. Meanwhile, the United States has 
not imposed any compensatory charges on Australian carriers.*® 

Italy. On November 10, 1975, the Secretary of Transportation deter- 
mined that certain airport charges in Italy were discriminatory. He found 


43 Id, at 10; CAB 1976 Rep. at 110-11; CAB 1977 Rer. at 115-16. 

44CAB 1975 Rer., App. C (letter from Secretary of Transportation to Chairman, 
CAB). 

45 CAB 1976 Rer. at 107-08; CAB 1977 Rep. at 108-07, 
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[t]he Societa Aeroporti di Roma (SAR), which operates airports 

_in Rome, requires U.S. international air carriers as a condition of 
using these airports to employ and pay for the ground handling ser- 
vices provided by. SAR. Alitalia, however, remains free to provide 
many of its own ground handling services and thus does not incur the 
same charges imposed by SAR upon U.S. airlines.* 


On May 3 of the following year, the Secretary also found it discrimina- 
tory that Alitalia is not charged landing fees at the Rome airports; “For. 
a number of years,” he explained, 


Alitalia had enjoyed an official exemption ‘from payment of landing 
fees at the Rome airports. Foreign air carriers and their respective. 
governments which objected to the exemption were subsequently 

' informed that this arrangement would terminate in mid-1974 when 
responsibility for operation of the Rome airport was transferred to 
the newly created Rome Airports Authority (SocietaAeroporti di 
Roma—SAR). Despite the inference that Alitalia’s payment of Rome 
airport use fees would commence with termination of this exemption, 
Alitalia’s response to this development has been simply to refuse to 
pay the assessed fee. This action has resulted in SAR’s bringing suit 
against Alitalia for retroactive payment of airport user charges. Pend- 
ing resolution of this suit,- Alitalia has neither paid airport use fees 
of $2.7 million incurred during the period July 1 enue December . 
31, 1974, nor is currently paying these fees. 


In view of this circumstance, I have determined that the continuing 
failure of the Government of Italy to assess and collect airport use 
charges from Alitalia at Rome while assessing and collecting them 
from U.S. air carriers engaged in similar international operations con- 
stitutes a failure to charge Alitalia. The charges to-U\S..air carriers ` 
therefore are discriminatory within the meaning of Section 3 of the 
Act. ; 


_ When negotiations were held, Italy took the position that the ground 
handling ‘monopoly was a contractual matter which should be resolved 
by litigation and that Alitalia would be required to pay landing fees retro- 
actively under Italian law.*? Although the ground handling issue has 
never been resolved, an Italian court wee) ruled that Alitalia -must 
pay landing fees.* 

Japan. On February 17, 1978, the Secretary of Transportation reported 
that the airport charges for the new Narita Airport serving Tokyo “are 
excessive and discriminatory as against the entire class of carriers pro- 
viding international air service to Japan through the Narita Airport.” 

Specifically, he held: 


The charges determined by me to be unreasonable, excessive ana 
discriminatory include those for landing tees, parking, fuel handling, 


46 CAB 1975 Rer., App. D (letter from Secretary of Transportation to Chairman, 
CAB). 
= #1 CAB 1976 Rep., App. A (letter from Secretary of Transportation to Chairman, , 
CAB). 483 CAB 1976 Rep. at 109. 

49 CAB 1977 Rer. at 111. 
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and common passenger facilities.. The aggregate amount of airport 


charges paid by a U.S. carrier operating a typical Boeing 747 (B747). 


at the Narita airport will be more than twice as large as the compara: 


: ble charges for an identical B747 operation at John’ F. Kennedy Air- 


port. in New York, almost s:x times greater than comparable charges 
_ at Los Angeles, and more than four times as great as comparable 
„charges at Dulles International Airport in Washington, D.C. = 5 ; 


While Narita may be an entirely new facility, this fact alone does 
. not in any way. explain, or justify, the, high level of the proposed 


charges. A comparable U.S. airport in this respect is Dallas/Ft. Worth’ 


International, which openec for operations in 1974; Yet at Dallas/ ` 


Ft. Worth charges are only one fourth those proposed at Narita. 
Other U.S. gateway ‘airports served. by JAL at Anchorage, San Fran- 


cisco, and Honolulu provide comparable illustrations of the enormous - : 
differences between charges levied against U.S. air carriers in Japan, 


on the one hand, and those levied against JAL in the United States, 
on the other. .Moreover the aforementioned charges at Narita are 


more than twice the charges U.S. air carriers now -pay at Haneda- 


airport for comparable operations. 


. Airport user charges must reasonably reflect the fairly allocated 
costs incurred by foreign aeronautical authorities of prudently operat- 
ing ‘an airport system. When viewed in its totality, the Japanese air- 


' port policy does not meet with this criterion. Whether by intention. 


or not, it will unreasonably penalize international air carriers.*° 


. Negotiations on air transport matters are in progress with the Japanese 


in which these charges are being considered. In the meantime, after an- 


initial reduction by the Japanese, the airport authority and the IATA 
reached a 2-year agreement on the Narita fees in August 1978. 
-' Other user charge issues that’ have been the subject of bilateral nego- 
tiations are described in the CAB 1975 Report. These negotiations in- 
cluded discussions’ with Canada about overflight charges; the consideration 


of protests about a Japanese noise levy; an exchange of information with. 
Venezuela on its increased air navigation charges, which eventually led — 


to a reduction in those charges; and the investigation of an overflight pro- 
tection charge imposed by Colembia. à , | 
The CAB 1976 and 1977 Reports indicate that the United States ex- 


plored other user charge problems with Argentina, Canada, Chile, Colom- ` 


bia, Greece, Japan, Mexico, Peru, the Philippines, Singapcre, and Vene- 


- zuela. Despite these numerous discussions, tangible results from section 3 


of the Fair Competitive Practices Act can best be. described as meager.** 


50 Letter from the Secretary of Transportation te the Secretary of State (Feb. 17, 
1978), not yet, published but made available to the authors. f 

51 238 Aviation Dary 211, 261 (1878). l oh we 

52 On December 15, 1976, the Department of Transportation adopted regulations 


implementing section 3 of the Fair Competitive Practices Act. 49 C.F.R. §91.1 et seq. . 


In addition, in Docket 25903, prior -o enactment of the Fair Competitive Practices 
Act, the CAB adopted certain reporting requirements on user charges (ER-854, adopted 
April 9, 1974). The CAB now requires air carriers to report quarterly charges by 


‘foreign governments or other foreign entities for airport and en route. facilities. and 


services, including the unit charge of each item of expense. The CAB, however, has 
issued a notice of proposed rulemaking in which it proposes to modify these reporting 
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‘The lack of a stronger ‘effort on ihe ae of the: US. pe may ie me 


_ explained by lingering doubts about :the compatibility of imposing ‘com- 
pensatory ‘charges with ‘Article 15 of. the ‘Chicago Convention and a natural 


reluctance to: aggravate international disputes. -During the course_of the - 


shearings on the Fair Competitive Practices Act; the State’ Department 
took the position: that imposing ™ compensatory charges in the United 


States based on excessive charges abroad: violated Article 15 ofthe Chicago: 


“Convention. , This contention was based on‘ the’ ‘fact that the. foreign ‘air 
„carriers that would have to pay compensatory charges in the. United States 
would thus be paying higher charges than other carriers. "The State’ De: 
partment, however, didnot object to’ retaliatory charges for discrimina- 
“ tory charges imposed abroad because “the. discriminatory charge by one 
party to the agreement: [the Chicago Convention], under generally recog-, 
nized principlés of international law,-could be considered a breach of T 
Convention and therefore grounds tor retaliation’ ‘by the other contracting - 

parties against the party’ in breach.” : 
In addition to ‘its legal argument, thie Department opposed compensa- 


tory charges for excessive fees because of. the difficulty, if not impossibility, 


_ of devising national norms. for user charges; the different ‘types, of user. 


. | charges levied by different countries, which made. comparability - difficult; . 
and the possibility of retaliation by. foreign countries against U.S. carriers. 
‘ = \The U.S. government considered the subject most recently in the previ- 
"ously mentioned study. by: the General Accounting Office.** That report. 
: suggests that more equitable arrangements for U.S. carriers could be ob- - 


tained by (1) modifying and more effectively implementing the Fair Com- 


"petitive Practices Act, and (2) securing commen methods of assessing user ` 
+, chargés in ‘bilateral: and multilateral agreements... The report also reveals 


`- that unfair practices have increased” and that’ foreign user CHEE. “have 
escalated. ` | 

. The GAO report’ recommends ‘that the Secretary of Transportation con- , 

sider-user charges unreasonable if they substantially exceed those of the” 


, United. Statës, unless the foreign. government can demonstrate or available l 
evidence indicates that such charges. reflect costs. In other words, in view | 


of the difficulty. of determining costs, this recommendation would shift the. 


burden of proof once the 1 more eae issue > of level. of charges was | 


t 1 


determined. 3 : 
p ` The GAO. report further SE P that the: Secretary a TA in- 
coordination ‘with -the Secretary | of Transportation, seek to’ amend the 


Y, 


aia 


requirements and in which it states that its “inclination is. to eliminate’ the reporting , 
of data for en route and airport charges.’ ” EDR-358, Docket 32860, June 13, 1978, 
at 3. . The Board apparently’ believes that ad hoc submissions for bilateral negotiations 
may. be more desirable. Id. at 5.. | 4 eA 


53 Senate Hearings, supra’note 38, at 9-10. l A . Ey ae. 
ae ža t Supra note 6; . i ai 
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bard on actual costs,** or negotiate a'separate multilateral agreement on 
user charges. Finally, the report advises that these officials seek to incor- 
porate provisions for common methods of assessing user charges into ex- 
isting and future bilateral agreements. 

The documentation in the GAO report of the escalation of user charges, 
their contribution to continuing problerns with. specific countries, the in- 
adequacies in the language of the Chicago Convention to deal with these 
problems, and the difficulties inherent in determining costs and compara- 
bility all support the view that a new approach to the subject is needed if 
international aviation is to flourish in the future. 


IV. Tue NEED ror 4 New MULTILATERAL CONVENTION 


Most international aviation services, particularly of the larger air carriers, 
encompass service to many different countries. Most of the countries of 
the world, including many small ones, have an international air carrier. — 
Citizens of all countries engage in international air travel in varying de- 
grees. Thus, almost all countries have an interest in fostering a sound 
international air transportation system that transcends their parochial in- 
terest in establishing airport and airway user charges. The multilateral 
impact of user charges and the benefit to all nations of a sound interna- 
tional air transportation system suggest that it would be fruitful to pursue 
a multilateral rather than a bilateral solution to this problem. Moreover, 
there is reason to hope that the issue can be isolated as a technical rather 
than a political one, and thus that a multilateral solution would be feasible, 
as has been the case under the Universal Postal Union (UPU) and for the 
space segment of international satellite telecommunications governed by 
INTELSAT. 

The Universal Postal Union, for example, was established in 1874 as an 
international body to develop a system for the movement of international 
mail. Presently, the UPU consists of the postal administrations of 154 
countries and is a specialized agency of the United Nations. It meets in 
congress every five years. Between congresses, UPU organs and special 
working parties study ‘particular matters and develop reports which be- 
come the basis for action at the next congress. The matters considered 
by the UPU cover the full range of issues relevant to international mail, 
including the setting of maximum rates for the air conveyance of mail of 
one country by the carriers of another country. While the history of the 
UPU is not without its episodes of contention, the existence of the process 
and the standards has provided an important protection against exploitative 
charges and disruption of mail transport. 

The technical aspects of airport and en route facility systems do not 
differ so substantially throughout the world that there is not a basis for 
communication and accommodation. The ICAO already can boast of con- 


55 This recommendation takes account of the problem discussed earlier involving the 
compatibility of the portion of section 3 of the Fair Competitive Practices Act regard- 
ing excessive charges with Article 15 cf the Chicago Convention. 
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‘siderable accomplishments in establishing cost- recovery and technical 
standards.. Moreover, joint operating agencies such as EUROCONTROL, 
ASECNA, and COCESNA can serve as a ready-made multilateral frame- 
work to build upon. 

The fact that practically all U.S. airports are owned and operated by 
local authorities should not pose any serious obstacle to the adoption of 
a new multilateral convention on user charges. From a practical point of 
view, it is unlikely that such a convention would specify lower charges 
than now exist at most U.S. airports since those charges are now lower 
than at many other airports around the world. Moreover, Article 15 of . 
the Chicago Convention already requires that any airport with international 
service be open under uniform conditions to the aircraft of. all the other’ 
contracting states and that the charges imposed on international air ser- 
vices be nondiscriminatory. Thus, the freedom of local authorities to 
operate their airports has already been ‘circumscribed by treaty in these 
respects.** In addition, oe have been the subject of substantial fed- 
eral regulation.** 

It would be premature to propose the specific content of a new multi- 
lateral convention on user charges prior to consideration of the subject by 
legal, political, economic, and operational experts. Nevertheless, it would 
seem that the appropriate subjects for such a convention would include 
(1) cost standards for user charges, (2) procedures for determining in- 
creases, (3) uniformity of types and levels of charges, and (4) conflicts 
with the municipal law of the contracting states. A multilateral rate- 
setting commission might also be considered. The substantial mutual in- 
terests to be served would seem to indicate that conclusion of a new multi- 
lateral convention on user charges is not beyond the grasp of the world’s 
nations. 


56 Under the supremacy clause of the Constitution, U.S. CONST. art. IV, §2, of 
course, a valid treaty overrides any conflicting state or local law. See Ware v. Hylton, 
3 U.S. (3 Dall.) 199 (1796). The Aerovias Interamericanas decisions, supra, did not 
question that Article 15 was a valid exercise of the treatymaking power. User charges 
for international aviation would clearly seem to be a matter of international concern 
and, hence, properly a subject of the roe power. See Geofroy v. Riggs, 133 U.S. 
258, 266 (1890). 

57 Airport and Airway Development Act of 1970, Pub. L. 91-258, 84 Stat. 219, 49', 
U.S.C. 1701 et seg. 


‘EQUITABLE DELIMITATION OF CONTINENTAL SHELF 


. shores of another state or was shared with an adjacent state, the pane $ 


` 


By M. D. Blecher * i r- 


I. -Inrropucrion . 


' The fons et origo of much law concerning the continental shelf, the 
`. Truman Proclamation of September 28, 1945, declared that in cases where’ - 


the continental shelf off the coast of the United States: extended to the 


should be determined by the United States and the state concerned “i 


accordance with equitable princ-ples.”+ . A number of subsequent fees 


tions, such as those of Saudi Arabia and the various coastal sheikhdoms’ on 
the Arabian Peninsula, have contained similar statements.?- In the North 


- Sea Continental Shelf case the International Court of Justice, having found 


f 


the delimitation provisions of the 1958 Geneva Convention on the Còn- 


-tinental Shelf to be inapplicable as between the parties, began its exposi- 
tion ofthe basic rules and principles to' be applied as follows: “(1) de-- 
limitation is to be effected by agreement in accordance with equitable 


principles.”* Although the 1988 Geneva Convention did not explicitly 


yequire delimitation to be madé in accordance with equitable principles, 
it has been interpreted as requiring such delimitations.. Article 83, para- 
graph 1 of the Informal Composite Negotiating Text of the Third United _ 
..,Nations Law of the Sea Conference expressly states that the delimitation 


of the continental shelf between adjacent or opposite states shall‘be ef- 


fected by agreement in accordance with equitable principles.t Whether 


or not Article 83, paragraph 1 is eventually ‘accepted, it’ would seem that 


= notions of equity are likely to continue to play an important part in the 


determination of continental shelf boundaries. 

In the following pages the place occupied by the Senden! of equity in 
the current law concerning the delimitation of continental : shelf will be 
examined. Then an attempt wil. be made io. discover some of the “equita- 
ble principles”.and how they operate to produce an' “equitable” delimita- 
tion. Of special importance in this regard is the judgment of the arbitral 


~ 


court in the continental shelf delimitation between France. and the United - 


° B.A, LL.B. (Witwatersrand), LL.B., Dip. ‘Comp. Leg. Stud. (Cantab. ), LL.M. 
i (Harvard), Advocate of the Supreme, Court of South Africa. The author wishes to. 
` express his gratitude to Professor R. R. Baxter of the Harvard Law School for the’ 


latter’s valuable counsel in the preparation of this article. 

1 Presidential Proclamation No. 2667, 3 CFR 67 (1943-48); 13. Dep’r STATE ‘BULL. 
485 (1945). 

2 See Padwa, Submarine Boundaries, 9 INT'L & Comp. L.Q. 628, 630 (1960). 
. 3 [1969] ICJ Rep. 3, 53. The two North Sea casés (Federal Republic of Germany/ 
Denmark and Federal Republic of Cormany/Neterancs: will hereinafter be crores 


‘to, as one. 


4UN Doc. RARAN 62/WP.10 (1977), reprinted i in ‘16 ILM. 1108 (1977). ° 
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o Kingdém’ of June 1977: parts, of that judgment. will be ‘ade in detail. 5 


_. Finally, the’ present state of equity:doctrine will be reviewed, ‘and’ the con-' 
" tribution of that doctrine to Ba of , delimiting the continental shelf 
wal be evaluated. 
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. The Content of Equitable Principles. | 


ferent contexts, 


l 


| K Much ie been written about the. different meanings of ‘ ‘equity” in dif- 
In ‘particular, international lawyers: have distinguished 


between legal | doctrines ‘that incorporéte or. reflect considerations of 
„ie. justice or fairness, ‘and ‘determinations ex aequo et bono, 
implying “decisions based. on practical considerations and - expediency, ` 


“equity,” 


Lohan. if necessary, existing law and recognized rights.” ° 


of 
? 


: The two leading decisions on the continental shelf insisted on that dis- 
tinction. In the North Sea Continental Shelf case, the International Court. 
of Justice held that there was no question of any decision ex aequo et bono, 
which would only be possible under the conditions prescribed by Article 


38, paragraph 2 of the Court’s Statute.’ 


` In ‘the Anglo-French Continental 


Shelf arbitration, the court was ' authorized to delimit certain continental 


shelf.. boundaries between France and the United Kingdom simply 


dco! 
in. 


accordance with the rules of international law applicable in the- matter as 


between the Parties.” $ 


Referring to the judgment of the International — 
Court in the. North Sea case, the. arbitral court held’ likewise, that its. funo- 
. tion was Hot to decide. ex aequo et bono. 


i 


-5 The United Kingdom of Great Britain. sid Northern Treland and the French Re- 
public Delimitation of the Continental Shelf. Arbitration: Agreement of 10 July 1975; 


Decision of 30 June 1977 [hereinafter cited as: Award]. 
written, the English text of. the decision had not yet been published. 
„able in S. Ova, THE INTERNATIONAL: LAW OF THE OCEAN DEVELOPMENT. 
_. Documents (Supp., October 1978). The Arbicration Agreement of 10 July 1975 is* 
| presented in its entirety at the beginning .of the arbitral court’s decision. . 
Brit. TS No. 137 (Cmd. . 6280). The decision and agréement will hereinafter - be 


referred to as the „Anglo-French case or the Anglo-French: arbitration. 


At the time this article was 
‘Tt is. now avail- 


Basic: 
[1975] Gr. 


The members 


. of the court were Erik Castrén (president), Herbert Briggs, André Gros, Endre Ustor, ` 
and Sir Humphrey Waldock. . 
For a discussion of the decision, see Colson, The United Kingdom-France Continental ' 


` Shelf Arbitration,. 72 AJIL. 95 (1978). 


t 


For a Œscussion of ‘the decision of March 14, 


1978, interpreting the decišion of June 30, 1977, see Colson, The United Kingdom- 
France Continental Shelf Arbitration, infra at ‘112. For the French texts of the deci- 
sions, see LE ROYAUME-UNI DE GRANDE BRETAGNE ET D'ĪRLANDE pu Norp ET LA Ré- 
` PUBLIQUE FRANGAISE ‘DELIMITATION DU PLATEAU CONTINENTAL; DÉCISION pu 30 yuIN 
1977, and (same title plus) DÉCISIÒN pu 14 mars 1978, Paris, la Documentation. Eran- 
.Saise,.1977 and 1978, respectively. : 

ê Bin Cheng, Jtistice and “Equity in International Law, 8 CUNT ToS Pros. 
185, 204 (1955). . aor? 
~ 8 Award, Arbitration Agreement, Article a 1) 


'® Award, pan: 245. 
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Limitations on Application 


The International Court of Justice explained its statement that an agree- 
ment on delimitation must be arrived at in accordance with equitable prin- 
ciples as follows: 


it is not a question of applying equity simply as a matter of abstract 
justice, but of applying a rule of law which itself requires the appli- 
cation of equitable principles, in accordance with the ideas which have 
always underlain the development of the legal regime of the con- 
tinental shelf in this field.*° 


The Court then named those zoverning “ideas” (which are really legal 
principles) as: first, that the parties are obliged to enter into meaningful 
negotiations with a view to arriving at an agreement; second, that they 
are obliged to act in such a way that, in the particular case and taking 
all the circumstances into account, equitable principles are applied; and 
third, that the continental shelf of any state must be the natural prolonga- 
tion of its land territory and must not encroach upon the natural prolonga: 
tion of the territory of another state.” 

Natural Prolongation. The court appealed to the principle of natural 
prolongation in the Anglo-French case when it rejected France’s submis- 
sion that an equitable method o: delimitation in the Atlantic region (which 
was not bounded by either the French or the English coastline) would 
be reached by drawing “lines expressing the general direction” of the par- 
ties Channel coasts, and by extending the median line in the Channel in 
such a way as to bisect the angle formed by those two lines. The court 
rejected that method because it detached the delimitation almost com- 
pletely from the coasts actually abutting on the continental shelf “and is 
thus not easily reconciled with the fundamental principle that the con- 
tinental shelf constitutes the natural prolongation of a State’s territory 
under the sea.” 1? 

But in that part of the case in which the court was delimiting a boundary 
in the region of the Channel Islands, the principle of natural prolongation 
was of limited usefulness. The court held that even though the theory of 
sovereign rights over continental shelf is based on that principle (the 
French Republic especially relied on it), in the present case it could not 
give rise to a satisfactory solution because the continental shelf in the 
Channel was, geologically, the natural prolongation of the territories of 
both the United Kingdom and the French Republic, not to mention the 
Channel Islands considered as separate territories. The court formulated 
the principles to be applied in such circumstances: “in these cases the 
effect to be given to the princ‘ple of natural prolongation of the coastal 
State’s land territory is always dependent not only on the particular geo- 
graphical and other circumstances but also on any relevant considerations ` 
of law and equity.” +° 

Thus, a state can have sovereign rights over the continental shelf only 


10 [1969] ICJ Rep. 47. 11 Ibid. 
12 Award, para. 246. -3 Id. at para. 194. 
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if it is a natural prolongation of its land territory. But the principle of 
natural prolongation may be deprived of further: usefulness by geographical 
considerations—in the Anglo-French case bv the fact that the continental 
shelf was a natural prolongation of the <erritcry of both states. In fact, 
it will be the case in many, probably most, continental shelf delimitations 
that all of the shelf can be regarded as the natural prolongation of all the 
parties, so that the principle of natural prolongation will do little more 
than make the parties “eligible” for some continental shelf without indicat- 
ing how it is to be delimited between them. 

Delimitation. Another factor determin:ng the area within which equity 
may roam is provided by the concept of delimitation. In the North Sea 
case the Court saw its task as delimitation, not apportionment. Delimi- 
tation, it explained, “is a process which involves establishing the bound- 
aries of an area already, in principle, appertaining to the coastal State and 
not the determination de novo of such an area.”** The idea that bound- 
aries are found, not made, in judicial delimitations is consistent with the 
notion of the continental shelf as appertaining to a state ab initio without 
the necessity for a declaration of its existence or for its exercise. 

It follows that when a court is called udon to delimit a continental shelf 
boundary in accordance with principles of international law, it is not 
required or entitled to award shares that it believes to be just and reason- 
able; it is theoretically bound to determine a boundary, the location of 
which may conceivably work hardship on one of the parties to the delimi- 
tation. As the Court remarked in: the North Sea case: “Delimitation in 
an equitable manner is one thing, but not the same thing as awarding a 
just and equitable share of a previously undelimited area, even though 
in a number of cases the results may be comparable, or even identical.” +° 
The awarding of a just and equitable share, it is implied, would be an act 
of apportionment rather than delimitation. In theory, it is easy to distin- 
guish between delimitation and apportionment; in practice, however, as 
the Court pointed out, the results may tend to merge. 

The International Court of Justice found the doctrine of the just and 
equitable share to be wholly at variance with what it considered the most 
fundamental rule of law on the continental shelf: namely, that the rights 
of a coastal state to that area of shelf constituting a natural prolongation 
of its territory existed, ipso facto and ab initio, by virtue of its sovereignty 
over the land.” Although the two may indeed be at variance, the princi- 


1411969] IC} Rep. 22. The International Cour: appeared to regard the Truman 
Proclamation as providing authority for its idea that boundaries were to be delimited 
rather than areas apportioned. Id. at 33. In fact, the Truman Proclamation referred 
neither to delimitation nor to apportionment, but stated that continental shelf bound- 
aries “shall be determined by the United States and the State concerned.” Supra 
note 1 (my emphasis). 15 See text at note 17, infra. 

16 [1969] IC] Rep. 22. 

17 Ibid. For earlier discussion concerning the nature of states’ rights over the con- 
tinental shelf, see E. Katin, The Legal Status of the Continental Shelf as Determined 
by the Conventions Adopted at the 1958 United Nations Conference on the Law of the 
Sea: An Analytical Study of an Instance of International Law Making 102-10 (1962) 
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of the ‘Anglo-French arbitration, since all of the area, subject to delimitation 


-eould., be regarded: as the natural prolongation of both. parties” land terri- 


tories. That ‘case’ may well have been’ one in which a delimitation in an 


equitable manner and the awarding ‘of a just and equitable share ‘of a 
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' When the International Court said that 2- ‘delimitation must be nade | 
in acéordance with equitable principles, it was not just referring to equity 


in the sense of obliging a tribunal to’ observe fair procedural rules... Yet, ` 
that conclusion may appear to be confounded by-the Court’s statement 


that there is “no legal limit to the considerations which . States may take’ 
account of for the purpose of making sure that they apply ‘equitable. pro- 


cédures.”*® Actually, the term “equitable” is being used in different. senses, 


Here the Court is referring to procedures or methods - which, in appro- - 
priate circumstances, will give rise to a’ delimitation that is in accordance - 
‘with equitable principles. There are, as we shall ‘see, equitable principles 
of a substantive nature. In fact, although equity is technically a means 
rather than an end, in practice in the Anglo-French case, equity. might just 


-as well have been the end as the means of the delimitation. . tt 


UL THE Context AND ConTENT Ko ‘EQUITABLE PRINCIPLES” 


"In the North Sea case the Int smational Court, haying found the delimi- 


. tation-provisions of the 1958 Geneva 'Çonvention to be inapplicable, as be- 
` tween the parties, expounded the basic rules and principles to be applied: 


(I) delimitatioh is to be ‘effected by- agreement in accordance with - 
equitable principles, and taking account of all the relevant circum- 
‘stances in such a way as ta leave as much as possible to each: Party- 
. all those parts of the continental shelf that constitute a natural pro-. 
_ longation of its land territory into and under the sea, without en- 
Fn on the natural prolongation of the land ey, of the 
other.?* 3 i 


¥ 


“` Abstract “equitable principles” can be modified by concrete “relevant cit- 
.. cumstances.” Both must be considered before an equitable delimitation 
can be made; but whereas the Latter are mere data, themselves importing - X 


no mandatory elements, the former are of the nature of rules or principles - 
which in their application must give vee to the various “relevant cir- 

From both the North Sea and the Aneen cases a number of equi- 
table principles and relevant circumstances can be derived that contribute, 





(unpublished thesis in Harvard Law School Liber) Petroleum Deloma Ltd.. 0. — 
"Sheikh of Abu Dhabi,' 18 INTL L. Fer. 144, 156. a ae 


18 [1969] IC] Rer. ‘50 (my emphasis). p S: , 
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merge, it will be convenient first: to- enumerate’ various “relevant circum; 
stances” that have emerged from the‘two cases and then to ate the | 
equiebic principles that can be- ‘gleaned from those decisions.. = 


J 
‘ 


_ 


The Titeriational Court held in. iie ‘North Sea case “that - 


y 


Geography. 


account should be taken of the general configuration of: the parties’ coasts, ` 


“as well as the presence of any special or unusual features.” 7° Earlier 


“parts of the judgment make clear that the Court: had in mind (at least) 3 


the relevance of concave and convex or otherwise irregularly shaped coast- 


lines, ‘which may have marked effects on a delimitation by means of the: 
“equidistance” method.” ` For a similar reason, among others, the Channel 


Islands were considered special features in the Anglo-French case.”* 
. Geology. ‘In the North Sea case the geological structure of the areas 
of continental shelf was- held to be relevant.*, 


like the territory of state A, and another part more like the land mass of 


state B, this could influence a delimitation of the shelf. Whether it would . 


influence the delimitation in a particular case would be a question of fact 
and degree. 
Channel Islands. archipelago: and the’ seabed and subsoil cf the Golfe 
breton-normand formed part of the same armorican structure as the land 


mass of Normandy and. Brittany. The Golfe breton-normand was charac- ` 
terized by the same essential geological continuity’ as the rest of the, | 
Channel, but a few nautical miles to the north and northwest of the E 
Guernsey and Alderney, groups of islands, the geomorphology of the Chan- - 


nel was marked by a distinct fault, known as the Hurd Deep (Fosse Cen- 
trale). The court found that the presence’ ‘of the Hurd Deep, should not 
affect the delimitation. — o 

. Natural Resources. 


‘graphic (although it is'‘also an economic onè) is natural resources. `Nat- 


ural ‘resources were adverted to as relevant to a delimitation by the Inter- ' 


national Court, but it did not elaborate cn this point. 25 One can imagine 
a situation, however, in which ninety- nine percent’ of an oil deposit lies 


- beneath what might otherwise be considered the continental shelf of state 


A and. one percent beneath what might otherwise ‘be considered that of 
state B. If the lattér one’ percent cannot be used economically by state 
B, whereas the former ninety-nine percent can and is being profitably. ex- 
ploited by state A, an ‘equitable delimitation oeme states A and B may 
‘well be affected by natur al resources. . 


1:20 Id sat 53-54. -3 21 7d. at 17, 49.. fan he 
22 Award, paras. 196-99. ' 23 “1969).ICJ Rep. 54; 
24 Award, paras. 9, 12. ‘The court readied the same. conclusion ‘about the “Hurd 
ep Fault Zone” in the Atlantic’ region. Id. at paras. 12. m a oan 
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Security. The United Kingdom submitted in the Anglo-French case 
that for the purposes of the delimitation in the region of the Channel 
Islands both legal and equitable principles would be observed if the 
parties were treated as opposite states and a median line drawn between 
their coastlines. The United Kingdom contended that for this purpose 
the Channel Islands formed a part of the coastline of England. On such 
a basis, the French Republic would be allotted an eastern and a western 
segment of the continental shelf in the Channel, but a tongue of the United 
Kingdom’s continental shelf would intervene between them, reaching out 
from its mainland shelf to the Channel Islands. 

France argued that such a delimitation would be inequitable because it 
would sever its continental shelf in the Channel into two separate zones. 
Although the allocation of the intervening area to the United Kingdom 
would theoretically not affect the legal status of the superjacent waters 
and airspace, France’s vital interests in the security and defense of its 
territory would be put in doubt.” Here, then, is another possible constitu- 
ent of an equitable decision, the military security of claimant states. (The 
French Republic also claimed that its economic interests would suffer if 
it did not have an unbroken stretch of continental shelf. ) 

While the United Kingdom contended that France’s claims concerning 
its security, defense, and navigational interests should not be given weight, 
it did not maintain that these factors were inappropriate for consideration. 
On the contrary, it urged similar considerations in support of its own 
proposal to establish a continucus link between the continental shelf of 
the Channel Islands and that of zhe English mainland,” 

The court found these British and French claims to be mutually coun- 
terbalancing, and that finding, tcgether with the fact that the Channel was 
a major route of international maritime navigation serving ports outside 
the territories of both parties, led the court to believe that defense and 
_ security could not be regarded as exercising a decisive influence on the 
delimitation of the boundary in the case at hand. “They may support and 
strengthen, but they cannot negative, any conclusions that are already indi- 
cated by the geographical, political and legal circumstances of the region 
which the Court has identified.” >? 

The court went on to say, hawever, that considerations of navigational 
defense and security did evidenze the predominant interest of the French 
Republic in the southern areas cf the Channel, a predominance which was 
also strongly indicated by Frarce’s position as a littoral state along the 
whole of the Channel's south coast.*° 

The “Nature” of Islands. The United Kingdom adverted to a number 
of considerations it broadly described as related to the “nature” of the 
Channel Islands. Among those considerations, which the court found to 
be relevant, was geography (the size of the islands was held to be signifi- 
cant); but in addition there were some that had not been specifically men- 

26 Award, paras. 152-54; United Kingdom Final Submissions, para. 5. 


27 Id. at para. 161. 28 Id. at para. 175. 
29 Id, at para. 188. 80 Ibid. 
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tioned by the Internationa] Court in the North -Sea case—demography, 
economics, political organization, and legal status.* 

The United Kingdom cited the islands’ area of about 75 square miles, 
their population of 130,000, and their substantial volume of sea and air 
trafic and commerce, and claimed that they were highly developed, busy 
territories providing financial facilities of international repute. Moreover, 
they enjoyed a peculiar legal status, being neither a part of the United 
Kingdom nor of its colonies, but rather for several hundred years having 
been direct dependencies of the Crown with their own legislative assem- 
blies, fiscal and legal systems, courts of law, and systems of local adminis- 
tration, as well as their own coinage and postal service. Counsel for the 
United Kingdom argued that historical, political, and economic factors 
combined to entitle the Channel Islands to their own continental shelf. 
They were of sufficient political and eccnomic importance to warrant in- 
fluencing the course of the median line merely by their presence in a par- 
ticular location.*? _ 

As has been said, the court did regard the above considerations as rele- 
vant. Similarly, when it considered the celimitationmin the Atlantic region, 
the court regarded it as significant that both the island of Ushant and the 
Scilly Isles were “islands of a certain size and populated.” Ushant and 
the Scillies also constituted “natural geographical facts of the Atlantic 
region” that could not be disregarded in delimiting the continental shelf 
boundary without “refashioning geography.” 

Apparently, there is an overlap betw2er. considerations of population 
and geography. Indeed, “relevant considerations” may be variously named 
and grouped, as the occasion demands. Those that have been discussed 
above, as well as those still to be mentioned, presented themselves in cer- 
tain ways in the two leading cases on the delimitation of continental shelf. 
By no means are they an exhaustive list or classification of the considera- 
tions that could arise in future cases.” 

Relevance of Other Maritime Boundaries. In the Anglo-French arbitra- 
tion the French Republic argued for establishing a 6-mile enclave around 
the Channel Islands.** In response, the United Kingdom contended that 
such a zone would not be justified even if it were decided that “enclaving” 
was in principle justified. International taw had clearly accepted the 12- 
mile territorial sea as a right of coastal states, and any determination of 
the continental shelf around the Channel Islands should at least allow for 
that possibility; moreover, the islands already possessed a fishery zone of 
12 miles delimited from the baselines of their coasts.* | 

That argument implied that the extent cf a state’s territorial sea and 
fisheries zone could be relevant in making an equitable delimitation of 


31 Id. at paras. 171-73. 32 Id, at para. 173. 

$3 Id. at para. 248. i 

34 See, e.g, Munkman, Adjudication and AdiistmentTeterutional Judicial Deci- 
sion and the Settlement of Territorial and Boundary Disputes [1972-1973] 46 Brrr. 
Y.B. Inr L. 1, 95-103; O. SCHACHTER, SHARING THE WORLD'S RESOURCES, pt. I (1977). 

35 Award, paras. 150-51, 86 d. at para. 179. 
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Senet Nels, Aas ee eda ‘did! decleve itself. obliged. to. “take, 


'- account” of these factors. The solution it ultimately reached was a “mar- 
riage between the French idea o- “enclaving” the Channel Islands and the 
English insistence that such a zone extend not less than 12 miles.* 

The court apparently interpreted the practice of states in delimiting 
maritime—but not necessarily continental shelf—boundaries as relevant. 
‘In deciding on an extent of 12 miles for the enclave, the court seems. to 
‘have been influenced somewhat by the delimitation bétween France and 
Canada of territorial sea around St. Pierre and Miquelon.** Similarly, as 


- authority for its method of delimitation in the Atlantic, the court eer 
„to the previous adoption of a “halt-effect” method. = | 
` There are, of course, limits to the scope for referring to other maritime ` 
boundaries, as counsel for the French Republic found out when the court 
. rejected their proposal for using lines drawn in the general direction of ` 
.the coast in the western region. They argued that the Anglo-Norwegian . 


Fisheries case and the North Sea Continental Shelf case had established 


' the concept of the general direction of the coast as a criterion. of general 


validity in the delimitation of maritime areas.“ The Anglo-Norwegian 
Fisheries case, however, was dis-inguishable from the present one because 


it was not concerned with continental shelf and was therefore not based © 
_on a principle of natural prolongation. The North Sea case is also dis- 
_tinguishable because the Internetional Court was not thinking ofa situa- 


tion like that in‘the Atlantic, where most of the continental shelf lies “off” 
the coastlines of the parties and the presence of offshore islands complicates 


‘the delimitation. (Although the parties in the North Sea case did have 


offshore islands, their effect on a delimitation was not pronounced upon 
' by the Court. ) . 


Two Substantive Equitable Prinziples Sa E ar , 


The International Court of Jastice was not called upon in the North 
Sed-case actually to make a delimitation, and so it did not have to spell out 
‘the content of equity in the circumstances at hand. In the Anglo-French 
Continental Shelf arbitration, however, the’ arbitral court was requested 


in the compromis to delimit ‘the parts of the boundary in issue in accord- | 


ance with the applicable rules of international law.‘ 


Although the court proceeded to make a delimitation on the basis of 


the applicable law, its judgment is permeated with references to equity. 
. It is not immediately evident on a reading of that judgment, however, just 
what equitable principles are tc be derived from it. On refléction, I be- 


37 Id. at paras. 201-02. 38 Id. at para. 200. 


39 Jd. at para. 251. Usage of the parzies themselves, of course, ‘is also important, as i 


was found in connection with the use of the Eddystone Rock as a basepoint in the 


` Anglo-French case. Id. at paras. 122-44. 


- 40 Award, para. 219; [1951] ICJ Rer. 116, 133; [1969] ICJ Rer. 54, 
' 42 Award, para. 246. 
42 Award, Arbitration Agreement, Article 2(1 j. 
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| lieve that two major principles. emerge, equidistance and proportionality. 
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‘ BQUITABLE DELIMITATION’ N ‘OF CONTINENTAL SHELF 


f 
Y \ ee ` 


I 
` 


“Ta adei satisfactorily. 7 substantiate this nenon it is necessary. to 


consider the facts of the ‘casé and the’ submissions of the parues as well, -y 


-as the opinion of the court. ke 


Equidistance. 


‘tween states with. * “opposite” coasts and unless another boundary line is. 
justified by “special circumstances,” the. boundary is the “median line,” 


. every. point ‘of which is equidistant from the nearest points. of. the base- 


_lines from which each state’s territorial sea_is measured. Article 6, para- 
graph 2 of that convention provides stanley for a ERON between the 
coasts of “adjacent” states.‘ oe T 

The International Court in the North Sea case, TE in mind'the par- 
ticular form in which the principle of equidistance was embodied in Article 


-6, and taking note of the relationship’ between that article-and other pro- ' 


‘visions of the convention, had considered it doubtful whether the equi- 


distance principle had passed into the‘ general corpus of international law.**’ - 


“In addition, although the equidistance ‘method was very convenient, under 
certain circumstances it could.produce results that on-the face appeared 
“extraordinary, unnatural -or unreasonable.” 


the other. a regular coastline.® ‘If their coastlines: were also comparable 


in fact result if the equidistance method were employed. , Farther on in 
the judgment such results are expressly termed iriequitable.** 
Inherent in the Court’s reasoning is the’ idea: that equidistance cannot 
be a principle of international law if its application ‘will. occasionally. lead 
‘to inequitable results. "The Court was surely correct in not regarding the’ 


equidistance. principle as a rule of law to-be applied in every delimitation’ 


to every party willy- nilly, but might the equidistance principle nevertheless 


have passed into the general corpus of international law? It. was. cet- | 
In that case! a French reserva- . 


Oy important in the Anglo-French case. 
‘tion to Article 6 excluded applying: the equidistance principle; and. the 
court held that as a result the rules of customary law were applicable. But 


in the circumstances of the case, said the court, the rules of customary law ` | 
Article 6 did ; © 


led to much the same result as the provisions of Article 6.17 


43 Such a délimitation should be effected “by application of the sanal of equi- 


distance from the nearest points of the baselines from which the breadth of wg terri- ` 


torial sea of each State is measured.” 
There is’ apparently a justification, on geometric roids 
median line from the “equidistance” line: 
he This distinction between an equidistant line aad a median line seems valid from 
“a geometrical point’ of view, for a true ‘median line' presupposes a liné that is, in 


‘the middle. Theoretically, at least, a boundary line through the territorial sea 
between"two adjacent States, while an equidistant line, is not a true median line. 


LA. SHALOWITZ, ‘SHORE AND SEA Botnpanigs 231 (1982). 
Contra, E. Katin, supra note 17, at 208. ` 
44 [1969] IC] Rep. 42. 


| N Id. at 17, 28. oe 7 
491d, at 49, . 


47 Award, para: 65. 


Article 6, ‘paragraph 1 of the 1958. Geneva’ ORE TN 
'on' the Continental Shelf provides that in the absence of ‘agreement bes. 


Such results would-oceur, for ’ 
‘example, if one state. had a:coastline with a markedly concave ‘curve and 


Fo distiriguishing the 


in length, it would be “extraordinary, unnatural 'or unreasonable” that. 
they should not have comparable aréas of continental shelf, which would 


1 
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not formulate the equidistance principle and “special circumstances” as 
two separate rules but required combining them. The court did not accept 
the idea that there was a presumption in favor of the equidistance prin- 
ciple, to be rebutted by a party wishing to show the existence of special 
circumstances. But as the travaux préparatoires of Article 6 showed: 


the rôle of the “special circumstances” condition in Article 6 is to en- 
sure an equitable delimitation; and the combined “equidistance- 
special circumstances rule, in effect, gives particular expression to 
a general norm that, failing agreement, the boundary between States 
abutting on the same continental shelf is to be determined on equi- 
table principles.* 
Again, the court stated: “the equidistance-special circumstances rule and 
the rules of customary law have the same object—the delimitation of the 
boundary in accordance with equitable principles.” *° 
In reaching the above conclusion the court had to contend with the 
statement of the Internationa] Court of Justice in the North Sea Continental 
Shelf case that. Article 6 did not express rules of customary law.®° The 
response to that statement was that it “may have been made in the par- 
ticular context of the concave geographical configuration in that case in- 
volving the coasts of three adjaining States.”™ This is not a satisfactory 
distinction, for neither a concave geographical configuration nor the fact 
that three states are involved in a dispute should make Article 6 conform 
any more or less to the principles of customary law than it would if the 
coastlines under consideration were straight and the issue were being con- 
tested by only two states. On the test laid down in the Anglo-French 
arbitration, any configuration of coastline, however irregular, must reflect 
both equidistance and special circumstances. That test should likewise 
enable a court to cope with any number of claimants. 
_ In interpreting Article 6 as it did, the court may have been anticipating 
future developments, for Article 83, paragraph 1 of the Informal Composite 
Negotiating Text provides: “The delimitation of the continental shelf be- 
tween adjacent or opposite States shall be effected by agreement in accord- 
ance with equitable principles, employing, where appropriate, the median 
or equidistance line, and taking account of all the relevant circumstances.” 
If that article eventually gams general acceptance, it will provide an 
equitable—if somewhat toothless—guide for future delimitations. Yet that 
guide is not quite as toothless s may appear at first sight. As Article 83, 
paragraph I is worded and as Article 6 of the 1958 Convention was con- 
strued by the court in the Anglo-French arbitration, they appear to do 
little more than simply repeat that delimitations must be equitable, allow- 
ing the principle of equidistanze no particular weight; in practice, how- 
ever, things look different, as will appear from an examination of the court's 
decision. 
There were two main areas Zor delimitation. The first was in the En- 
glish Channel, particularly in the region of the islands of Guernsey- and 


48 Id. at para. 70: i 49 Id. at para. 75. 
50 [1969] ICJ Rer. 41. 51 Award, para. 76. 
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Alderney; the second was in the part of the Atlantic lying off the Channel 
and included two important landmarks, the Scilly Isles of the English 
coast and the island of Ushant off the French coast. 

In relation to the continental shelf in the Channel Islands region, differ- 
ing conceptions of equity were raised by France, the United Kingdom, 
and the court. The court prefaced its examination with the remark that 
in determining the continental shelf boundary to the north and the west 
of the Channel Islands (as matters developed, it was not asked to consider 
the areas to the south and east of the islands), it must have regard to the 
region as a whole and to its relation with the rest of the arbitration area. : 
The substantial point at issue was whether the presence of the British 
archipelago of the Channel Islands close to the French coast was a “special 
circumstance’ or a “circumstance creative of inequity” that called for a 
departure from or a variation of the equidistance method of delimitation.*” 

This significant formulation shows how the court conceived of the 
method of delimitation. The equidistance line is drawn first; then one 
considers whether the result is equitable or not. We have seen that the ~ 
court construed Article 6 as not implying a legal presumption in favor 
of the equidistance approach; yet this way of viewing the situation almost 
affords the equidistance method the force of a presumption in practice." 

France called for two distinct delimitations in this region. The first 
would be a median-line boundary in mid-Channel, to be drawn on the 
basis that in the Channel, where the coasts of the two countries faced each 
other, the continental shelf boundary should be the median line. This 
median line should be delimited between the mainlands of France and. 
the United Kingdom from baselines taking no account of islands. The 
second delimitation would allow a 3-mile zone of continental shelf in addi- 
tion to the territorial sea surrounding the various groups of islands, and 
would join the resulting 6-mile zones by tangents so as to form a continu- 
ous boundary and create a coherent continental shelf enclave around the 
Channel Islands. The French Republic maintained in the alternative that 
if Article 6 of the Geneva Convention were held to be applicable, the 
contentions just outlined, based or an application of equitable principles 
under customary law, would be no less valid because there were special 
circumstances in the region that justified a delimitation by- other means 
than the equidistance method.** 

The United Kingdom’s proposal that the parties be treated as “opposite” 
states and that a median line be drawn between their coastlines, including 
the Channel Islands as part of the English coastline for that purpose,*® 
relied quite simply on the principle of equidistance. But even the French 
proposal, which sought to depart from the principle of equidistance, chose 
to-use it as its primary frame of reference, In fact, as the court pointed 


52 Id. at para. 148. 

53 Id. at para. 68. See the dissent of arbitrator Briggs expressing concern that “the 
Court’s interpretation of Article 6 seems, in effect, to shift ‘the burden of proof’. of 
‘special circumstances’ from the State which invokes them to the Court itself.” 

ët Id. at paras. 150-51. 55 Id at paras. 152-54. 
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óut, both parties sessed: that the euda method of delimitation was 


“in principle” the applicable method: i 
The court’s delimitation in the Channel Islands region was along the 


lines proposed by France (although the French method was significantly io 


modified ).57 It adopted a two-step delimitation in which the first or “pri- 


: mary” ‘boundary was to be the mid-Channel median line, and although it 


departed: from that line because it regarded the Channel Islands as con- 


' stituting “special circumistances,” it was paying its respect to the principle 


of equidistance, As the court had said. earlier, “in the case of ‘opposite’ 


‘States, a median line will normally effect a broadly equitable delimitation.” °° - 


The second part of the boundary to be ascertained by-the court was, in 


the so-called Western Approaches of the continental shelf between: the’ 


parties. As regards this area, which stretches ‘from the western part of 


. the Channel into the Atlantic, the court found that Article 6 of the Geneva 
Convention was applicable, although its analysis reveals that it would 


make no practical difference if customary. law were applicable instead.*” 
In the court’s view, the Atlantic region had characteristics that distin- 


guished it “geographically and legally” from the Channel Islands region. 


The chief distinguishing characteristic was that the continental shelf of the 
. Atlantic region was not confined within the arms of a comparatively nar- 
row channel, but extended seawards from the coasts of the two countries 
into the open spaces of the ocean. “In consequence, the areas of continen- 


; tal shelf to'be delimited ... lie off, rather than between, the coasts of the 


if 
i 


two countries.” °° 
In relation to this area of continental shelf, derdo; the United King- 


dom and the French Republic were, strictly speaking, neither “opposite” 
‘nor “adjacent” states. The French Republic argued that an equitable 


delimitation would be reached by drawing “lines expressing the general 


direction” of the parties’ Channel, coasts, and by extending the median line 
in the Channel in such a way as -to bisect the angle formed by thosé two’ 


t 
lines.“ . In effect, this would be an equidistance line, but not one drawn 


` with reference only to the baselines of the parties’ territorial sea. 
The United Kingdom’s claim was based on the view that for their entire . 


length the parties’ Channel coasts constituted a “textbook example” of 
‘coasts that were “opposite each other” within the meaning of Article’ 6, 
paragraph 1;-and that although in this particular region the areas of shelf 
lay “off,” rather than between, their coasts, there was no reason for chang- 


ing the overall relationship of “opposite” states.°? Accordingly, the equi-’ 
„distance method of' delimitation should be adopted. Here, again, the 


concept of equidistance was paid great respect, being appealed to by both 
» parties. 

' The court, in delimiting the boundary in the Atlantic region, declared 
that it was sua iai or varying the equidistance principle, and it did 


56 Id. at para. 148.. -  5TId. át paras. 201-02. 
58 Id. at para. 95. 59 Id. at paras. 237-42. E 
60 Id. at para. 233. 81 Id. at para. 208. 


e2 Id, at paras. 93, 221-22, 
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f v, i ¢ che : | 
indeed depart fron: the equids ne Broyision ‘in: the: Gen Goavention : ee) 
But what it really did was depart from ‘the baselines specified in the 1958 en 


Convention and, with different baselines, ‘proceed to apply the principle a yas. A 
equidistance.*'. `” i eh p 
The court tended to agree ‘with the United Kingdom that the situation ` Ba 
in the Atlantic region was closer to that of “opposite” than to that of -: > 
“adjacent” states. ‘It held, however, that the delimitation did not turn on | 
the legal classification of the parties as “opposite” or “adjacent."% Al =. -. | 
though that classification had been adopted in Article 6, the.article was oes 
simply aimed at providing for an equitable delimitation, however one “°! °°. 
regarded the situation of the parties vis-a-vis one another. One can take ..> `g 
this view further and submit that the equidistance principle must be con- - tay, 
sidered, be-the parties classified as “opposite? or “adjacent,” even if it is / oe 
more likely to be modified in the latter case than in the former. - While’ > ` 
equity may 'be embodied‘ in the equidistance-special circumstances rule ee oe 
as a whole, rather than in the equidistance principle alone, that principle a 
is inevitably a basic equitable principle, and the fact ‘that it may. have `> ~: -. 
' to be modified—even frequently—does not make it any the less an equita- -. ee Sie 
ble principle. 
Proportionality. The meaning of the term “proportionality” E E on ` e aM 
the context in which it is used. In the North Sea Continental Shelf case - 7 
the International Court of Justice used it with reference to the relation 
between the lengths of states’ coastlines and the areas of continental shelf 
to which those states should be entitled. Proportionality in that sense 2, >" 
was. there-held to be a “factor” to be taken into consideration ‘by ‘states ’ k | 
equitably delimiting continental shelf. 6s The ‘court of arbitration in the © =: l 
Anglo-French delimitation, however, mede it clear that proportionality in. |: < a 
the sense in which the International Court had used it was not a géneral' ` >., 
principle to be applied in all. cases of continental shelf delimitation? ;. (7. ' 
The arbitral court eschewed the idea that its function was to make nice -, - 
calculations of areas of shelf and lengths of coastline,® but it did not dis- .'; Oa ae 
card the concept of proportionality. . Rather, it distinguished the North T 
Sea case, in which “it was the particular geographical situation ‘of three: © 3 
adjoining States situated on a concave coast which gave relevancejto that'  *: E i 
criterion,” that is, to the reasonable relation between the length of a state’s m 
coastline and the area of continental skelf to which it is entitled. e The 
arbitral court held: = T a E 


a 
4s 


63 Id. -at paras. 249, 251, . 64 Id. at para. 240, O ee 
65 That is, E ; ' ERZ 
the element of @ reasonable dase of E ‘which a delimitation carried - a 
out in accordance with equitable principles ought to bring about between the œ . 
extent of the continental shelf areas aprertaining to the coastal State and the `| «41° po 
length ‘of its coast measured in the general direction of the coastline, account bein oo 
taken for this purpose of the effects, actual or prospective, of any other continental’ 
shelf delimitations between adjacent States in the same region.- 
[1969] ICJ Rer. 54. > © 83 Jd, at 53-54. ` i ae E 
6e? Award,' paras. 99, 101. ; i 83 Id. at para. 250, paa, A Ee 
. 69 Id. at para. 99, . DE À i ao ea 
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In the present case, the rôle of proportionality in the delimitation of 
the continental shelf is, in the view of this Court, a broader one, not 
linked to any specific geogravhical feature. It is rather a factor to be 
taken into account in appreciating the effects of geographical features 
on the equitable or inequitable character of a delimitation, and in par- 
ticular of a delimitation by application of the equidistance method.” ~ 
Proportionality in a broader, indeed vaguer, sense was being invoked 
here, The court went on to explain that particular configurations of the 
coast or individual geographical features might “distort” the course of a _ 
boundary and thus affect the attribution of continental shelf to the states 
concerned, which would otherwise be indicated by the general configura- 
tion of their coasts. | 


The concept of “proportionality” merely expresses the criterion or 
factor by which it may be determined whether such a distortion re- 
sults in an inequitable delimitation of the continental shelf as between 
the coastal States concerned. The factor of proportionality may appear 
in the form of the ratio between the areas of continental shelf to the 
lengths of the respective coastlines, as in the North Sea Continental 
Shelf cases. But it may also appear, and more usually does, as a 
factor for determining the reasonable or unreasonable—the equitable 
or inequitable—effects of particular geographical features or configura- 
tions upon the course of an equidistance-line boundary. 


In short, it is disproportion rather than any general principle of pro- 
portionality which is the relevant criterion or factor.” 
The concept of proportionality is thus being employed by way of “remedy- 
ing the disproportionality” produced by certain geographical configura- 
tions or features,” 

The court’s formulation of its views concerning proportionality gives 
rise to the question whether, if disproportionality is remedied, the result 
is not in fact proportionality; ard whether, if one is aiming to remedy 
disproportionalitvy, one is not in fact aiming to achieve proportionality. 
Perhaps the arbitral court had a different conception of proportionality 
in mind from that of the North Sea case. This suggestion is a tentative 
one, for the workings of the court’s mind when it decided that the use of 
the equidistance method would give rise to disproportionate results are 
far from obvious to a reader of the judgment. If one could know, for 
instance, precisely wherein lay the disproportion resulting from the appli- 
-cation of the equidistance line in the Atlantic region, one might have a 
clear guide for future decision; but the court was not precise about this 
matter."* 

The question of disproportion figured in the court’s judgment on the 
Channel Islands region. In the case’ of “opposite” states, it declared, a 
median line would normally effect a broadly equitable delimitation.’* It 
followed that where the coastlines of twa opposite states were themselves 
approximately equal in their relation to the continental shelf, not only 


70 Ibid. ™ Id. at pares. 100-01. 
72 Id. at para. 101. 73 Id, at para. 244, 
74 Id. at para. 95, 


1979] = EQUITABLE DELIMITATION OF CONTINENTAL SHELF ` 75 


should the boundary in normal circumstances be the median line but the 
areas of shelf left to each party should be “broadly equal or at least broadly 
comparable.” Clearly, the court said, if the Channel Islands did not exist, 
that was precisely how the delimitation in the Channel would present 
itself, . 

Their existence on the French side of the median line, however, rendered 
that rule inapplicable because it “disturbs the balance of the geographical 
circumstances which would otherwise exist between the Parties in this 
region as a result of the broad equality of the coastlines of their main- 
lands.” 7° If the islands were given “full effect” in the delimitation, the 
area of continental shelf that would otherwise accrue to France would be 
substantially diminished. “This fact by itself appears to the Court to be, 
prima facie, a circumstance creative of inequity and calling for a delimi- 
tation that in some measure redresses the inequity.” 17 

By “full effect” the court meant extending the United Kingdom’s con- 
tinental shelf to meet that of the islands. When it declared that the re- 
sultant delimitation would be inequitable tc the French Republic, the court 
surely had in mind the criterion of proportionality. This view is strength- 
ened by the express reference to “disproportion” a few paragraphs further 
on. To give the islands their “full effect” would result in allocating a 
disproportionately great share of shelf to the United Kingdom and, con- 
versely, a disproportionately small share to France. 

As has been mentioned, in its proposal for the Atlantic region the French 
Republic maintained that the concept of the general direction of the coast 
should be applied.“® Moreover, it submitted that this concept should be 
applied in combination with and in the general context of “proportionality,” 
which was put forward as a general principle. As the French saw it, the 
practical application of the two concepts was that, at the least, “proportion- 


75 This did not mean that the court endorsed the doctrine of equality of states, which 
was invoked by France; on the contrary, it roundly rejected that doctrine on the basis 
that the equality of states, applied generally to the delimitation of continental shelf, 
would have. “vast implications” for dividing the shelf among the states of the world, 
“implications which have been rejected by a majority of States and which would in-- 
volve, on a huge scale, that refashioning of geography repudiated in the North Sea 
Continental Shelf cases.” Id. at para. 195. 

The court had in mind, rather, the idea, as old, at least, as Aristotle, that equals 
should be treated equally. But what is it that, absent the Channel Islands, would 
make the United Kingdom and France “equal” sates? Would it be just the similar 
lengths of their coastlines in relation to the Channel, or would’ other factors such as 
social, economic, and political considerations be significant? If considerations other 
than purely geographical ones were in the mind of the court at this stage, they were 
not articulated. 78 Award, para. 183. l 

77 Id, at para. 196. Equity seems to be performing a “corrective” function here. 
See section V infra. The court added that if this conclusion were tested by applying - 
the equidistance-special circumstances rule of Artizle 6 of the Geneva Convention, the 
presence of the Channel Islands close to the French coast would have to be consid- 
ered, prima facie, as constituting a “special circumstance” justifying a delimitation 
other than by means of the median line proposed by the United Kingdom. Award, 
para. 196. 

78 The court stated that the equitable considerations invoked by the United Kingdom 
“do not... appear . . . sufficient to justify the disproportion or remove the imbal- 
ance... which adoption of the United Kingdom’s proposal would involve.” Id. at 
para. 198. 79 Yd. at para. 208. 


<< ality” required that Francs; which had : some maritime facade. in. the Atlantic. 2 
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region, should not be given worse treatment than the United Kingdom, 


or 


which in, France’s view, had none.’? France contended further that pro- 
portionality required’ that the lengths of the two coasts ‘in: the Channel. 


- to be taken into account for the purpose of delimiting the boundary i in the 
_ Atlantic region should be “comperable” to the lengths of the prolongation 


of their general directions into the Atlantic.* 
The . practical difference between the median ‘lines proposed by the 


' French Republic and the United Kingdom derived from the parties’ choice ~ 


_of baselines. In contrast to following the “general direction of the coast,” 


the United Kingdom -submitted that the median line should be measured 


in relation to the United Kinzdom, from: the established baselines and. 
bay-closing lines on the south coast of England, including the gia a 
Isles and all other ‘islands and relevant low-tide elevations, all suc 


baselines being established in fact and in law as the baselines fiom ` ` 


which the territorial sea of the United Kingdom in the area is mea~ 
sured; 


. [and] 
. in relation to France, on the low water line along the north coast 


of France, including Ushant, the Ies Chausev and the group known 
as the Roches Douvres and all relevant low-tide elevations.*® 


` 


The reason for Frances disapproval of the United Kingdom’s submis- 


‘sions was that the Scilly Isles extended further into the Atlantic than the 


island of Ushant; if the United Kingdom’s method of delimitation were 


‘applied, it was argued, the United Kingdom’ would receive a “dispropor- 


tionate” amount of continental: shelf. The French Republic accordingly . 


‘maintained that the Scillies constituted- a special circumstance and that 


the United Kingdom’s mode of delimitation was inequitable. The United 


7 
. -Kingdom, in its turn, argued that its proposed method was equitable, re- ` 
. quiring no departure from the normal median line.® 


As thé court saw it, the fact that the position of the Scillies had the 


effect of deflecting the equidistance line was not in itself sufficient to justify ` 


a boundary other than an equidistance line delimited by reference to those 
islands. The essential question was “whether, in-the light of all the per- 


tinent geographical circumstances, that fact amounts to an inequitable dis- 


tortion of the equidistance line producing disproportionate effects on the 


-. areas of shelf accruing to the twa States.” 8 


Once again, one is confronted with the ‘problematic concept of propor: 


tionality, albeit negatively invoked. What objective standards can the 


court have had in mind when addressing itself to the question of whether 
the application of the equidistance method would give rise to “dispropor-. 


tionate” results? 


ae 


‘In the following paragraph, tke court. pointed out that it was taking | 


80 Id. at para. 220. The court a paras, 246-47) rejected this French view. 
81 Id, at para. 220. 

"82 Id., United Kingdom abm af February 9, 1977 oe emphasis). 
83 Jd, at paras. 227-29. | 842 Id,-at para. 243, ; 
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continental shelf with coasts- “not markedly different” in extent and “broadly 
similar” in their- relation to that shelf. It looks as: though “proportion- 
ality,” as defined in the North Sea case, although’ rejected as a’ a’ governing 
principle, had not been forgotten. 

I believe that the arbitral court's rejection cof- the latter concept of pro- 


portionality as‘a general principle to be applied in all cases of continental `` 


shelf delimitation should be narrowly construed: Proportionality, in my 
view, is an equitable principle, even if it does not approximate the status 


equidistance: Like the principle of equidistance, proportionality will not 


necessarily govern a delimitation of continental shelf, but again like equi- 


, distance, that does not make it any. the’ Jess an equitable. principle.*° 


+ 


IV. BALANCING THE ; Equitizs 


Ca 


The Anglo-French arbitration, unlike the North Sea case, required the ` 


court to evaluate the parties’ proposals, for amw equitable delimitation— 
“balancing the equities,” as the coùrt put it.8 


- 


The Channel islands Region | | 
The court of arbitration pointed -out that the Channel Isländs were to 
` be differentiated from rocks! and small islands which are often ignored 
for the purposes of delimiting maritime boundaries. The reason was that, 
“[p]ossessing a considerable population and a substantial agricultural and 
commercial economy, they are clearly territorial and political units which 
have their own separate existence, and which are of a certain importance 
in their own right separately from the United Kingdom.”*® Thus, demo- 
. graphic and economic considerations, as well as considerations of legal 


status, may affect the “qualifications” of islands in delimitations of con- ` 


n tinental shelf. A 
It is not clear, however, just how those factors would operate. For €x- 
ample, should an island that is uninhabited but large and arable enough 


not need to be—answered in the judgment, but ‘they ou be of signifi- 
cance in- other delimitations, 


TE s5 Ibid, © 0 > = 88 See id. at paras. 249-50. 
ST Id. at para. 187. See also [1969] ICJ Rer. 50: l . 


@ there is no legal limit to the considerations which States may take account of for 


pi the purpòse of making sure that they apply equitable procedures, and more often 
than not it is the ‘balancing-up of all such considerations that will. produce this 

result rather than reliance on one to the exclusion of all others. ~~ 
88 Compare the Informal Composite Negotiating Text, supra note 4, Art. 121(3): 


“Rocks which cannot sustain human habitation or economic life of their, own shall 
: have no exclusive economic zone or continental shelf. as 
89 Award, para. 184, 


t 


of a rule of treaty or customary law, ‘as does the equitable principle of - 


to sustain a population, be treated as “entitled” to continental shelf? Must 
an island’ have “a substantial agricultural and‘ commercial economy” in 
order to “qualify” for continental shelf? Such questions are not—and did - 


~ 
‘ 
` 
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Another question arises; do the factors mentioned above determine only 
whether an island is entitled to continental shelf, or, given that a particular 
island is so entitled, do they have any bearing on the extent of the con- 
tinental shelf to which it is entitled? 

As we have seen, the bailiwicks of Jersey and Guernsey, which comprise 
the Channel Islands, are direct dependencies ‘of the British Crown, and 
have been for several hundred years.°° They enjoy a large measure of 
political, legislative, administrative, and economic autonomy; but in mat- 
ters relating to the continental shelf, it appeared to the court that the 
responsible authority, “both internally and externally,” was the United 
Kingdom. The court concluded that, as between the United Kingdom and 
the French Republic, it must treat the Channel Islands as islands of the 
United Kingdom, not as semi-independent states entitled in their own 
right to their own continental shelf vis-a-vis the French Republic." The 
court's delimitation was accordingly made in the context of two opposite 
states, one of which possessed island territories close to the coast of the 
other. 

Inherent in that view is the idea that different boundaries would, or at 
least could, exist between the French Republic and the Channel Islands, 
depending on whether the latter were regarded as independent or semi- 
independent entities or as territories belonging to the United Kingdom.” 
That being so, one must not take too absolutely the statement that rights 
to the continental shelf exist ab initio” Given a change in the political 
dispensation of a particular region, there could well be a new “beginning” 
of sovereign rights to the continental shelf. If (to take another example) 
the Channel Islands were to become French dependencies, the boundaries 
between French and British continental shelf in the Channel might change, 
not just to the extent of giving France a 12-mile enclave it did not have 
before, but conceivably to the extent of shifting the median line in the 
Channel by requiring different baselines. For if the islands were French 
possessions, they would be on the “right” side of the median line.” 

The court listed a number of “equitable considerations” in favor of the 
United Kingdom, which had been invoked by the United Kingdom itself. 
They were that the Channel] Islands were “populous islands of a certain 
political and economic importance”; that there were close ties between 
them and the United Kingdom, which was responsible for their defense 
and security; and, in particular, that at best it was only in the open waters 
of the Channel to their west and north that the Channel Islands could 
possibly have an “appreciable” area of continental shelf.” The last con- 


90 Supra at 67, ‘1 Award, para. 186. 

92 Cf. id. at para. 190: “as between the United Kingdom and the French Republic 
and for present purposes, the Channel Islands are separate islands of the United King- 
dom, not separate States” (my emphasis). 

93 [1969] ICJ Rer. 22; Award, para. 77. 

9+ For a discussion of the continenzal shelf to be awarded to islands variously cir- 
cumstanced, see Karl, Islands and the Delimitation of the Continental Shelf: A Frame- 
work for Analysis, 71 AJTL 642 (1977). 95 Award, para. 197, 
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sideration suggests that the United Kingdom (if not the court): may have 
regarded their proximity to the French coast as somehow inequitable to 
the islands, and that the inequity could be remedied by tacking on to, 
their west and north what they would have had if the French coast had 
not been so close to their south and east.* ' 

Although the court accepted these considerations as carrying a certain 
weight, the judgment does not show an attempt to distinguish the weight 
to be given to each individual consideration relative to the others. The 
effect of the “equitable considerations,” as the court saw it, was to invali- 
date the French proposals for a 6-mile enclave around the islands. Those 
considerations did not, however, appear to the court as sufficient to “justify 
the disproportion or remove the imbalance” in the delimitation as between 
the United Kingdom and France that adoption of the United Kingdoms 
proposal would have involved.” 

Balancing the equities on both sides, the court reached an Semedo 
solution which effected “a more appropriate and a more equitable balance 
between the respective claims and interests of the Parties.” ® It adopted 
a twofold method of delimitation akin to that proposed by the French 
Republic. The “primary” boundary was to be a mid-Channel median 
line drawn without reference to the Channel Islands. The continental 
shelf to the north of this line was held to belong to the United Kingdom; 
that to the south of the line was to belong to the French Republic, with 
the exception of the portion to be carved out by the second stage of the 
delimitation. The second stage was to make an~enclave of the Channel 
Islands, but in a way more favorable to them than that proposed by France. 
The court held that this second boundary should be drawn at a distance 
of 12 nautical miles from the established baselines of the territorial sea 
of the Channel Islands. The effect of this delimitation was to allow the 
French Republic a substantial band of continental shelf in mid-Channel 
which was continuous with its continental shelf to the east and west of the 
Channel Islands region. (So France’s fear of having its continental shelf 
divided into two noncontiguous sectors was assuaged.) The interests of 
the United Kingdom and the Channel Islands were served by the court's 
allowance to them of a zone of seabed and subsoil extending 12 nautical 
miles from the baselines of the bailiwicks of ‘Guernsey and Jersey to the 
north and west.” . 

Why, one may ask, did the court decide on a distance of 12 miles? What 
made 12 a more equitable number than 14 or 10 or, for that matter, 6, as 
the French Republic had proposed? From the judgment it appears that 
the court considered it appropriate that the Channel Islands have con- 
_tinental shelf at least coterminous with their fishing zone or with their 
potentially maximum territorial sea.°° The court also appears to have 


96 Cf. id. at para. 200, where the court considered the Franco-Canadian delimitation 
of territorial sea relating to St. Pierre and Miquelon. 

97 Id. at para. 198. . 98 Ibid. 

99 Id. at paras. 201-03. 

100 Jd. at para. 187. Compare, however, the caveat of the International Court of 
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been iueneed to some ; extent ‘by the delimitation E ‘France’ An 
Canada of territorial ` sea around St. Pierre ‘and Miquelon. In that case, 
even: though there’ was “more scope for redressing equities than in the. 


' narrow waters of the English Channel,” a delimitation’ of no more than a 


12-mile zone of territorial sea to St. Pierre and Miquelon had been agreed 
upon." Considered on its own,‘ however, the St. Pierre and Miquelon de- 
limitation is of questionable velue, being concerned with territorial’ sea 
rather than continental shelf, and relating, as the court in the present case 
pointed out, to a situation other than that of islands situated in a channel 
between coasts of opposite states. | 
That the drawing of a 12-mile enclave around. islands is not a rule of 


‘thumb for future delimitations is clear from: the court's judgment. For ‘it 


expressly distinguished the situation of the Channel Islands, which are 
not only “on the wrong side” of the mid-Channel median line but are also 
wholly detached geographically from 'the United Kingdom, from that of 
small islands “on the right side” of or close to the median line, and also 
from the case of numerous islands stretching out over long distances from 
the mainland. The United Kingdom had relied on cases of thé above 
kinds, in which a method of “semi-enclaving” had been resorted to, but 
the court rejected them as precedents. Perhaps. a guideline for the 
future will be that. the continental shelf of an island need not necessarily 
bear. any fixed quantitative relation to its territorial sea but that it cannot 


..be regarded as extending to: any :esser distance than its (internationally 


recognized ) potentially maximum territorial’ sea. 


| The Western Region 


In evaluating the parties claims in this area, the court compared the 


` projection of the Scilly Islands as a part of the English coastline to a-very 


long promontory which, it held, was gener ally recognized to, be one of 
the potential forms of “special circumstances.” The additional projection 
of the Scilly Islands into the Atlantic region constituted an element of dis- 
tortion material enough to justifv a method of delimitation other than the 
strict mediam line envisaged in Article 6, paragraph 1 of the Geneva Con- 
vention.’ | 
The method proposed as sauitabie by Franee was rejected by the court, 


.on the basis that it detached the delimitation almost completely from the 


coasts that actually abutted on the continental shelf in the Atlantic region, 
and that it was therefore not easily reconciled with the fundamental prin- 
ciple that a. continental’ shelf constitutes the natural prolongation of a 
state's territory under the sea.” 

. Essentially, the coasts of the parties actually abutting on the continental 
shelf of that région were the coasts of Finistere and Ushant on the French 


Justice that “the Court, as a court of law, cannot render judgment sub specie legis ` 
ferendae, or anticipate the law before the legislator has laid it down.” | Fisheries Juris- 


7 diction Case (United | Kingdom v. Iceland) [1974] ICJ Rer. 23-24, 


102 Id. at para. 199. 
104 Id. at para. 246. 


101 Award, para. 200. 
103 Id. at para. 244. `. oan 
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: side ad of Cava sind the: Scilly Isles’ c on » the ‘English, ‘One o the face’ 


tors borne in mind by the court in this tegard was that the existing 12-mile . 
fishery zones off the English mainland and off the Scilly Isles merged into, 
_ one and.that if the United Kingdom were to exercise the right, which it, 


had claimed, of establishing a 12-mile territorial sea, those zones would 
‘also merge...In addition, the court considered jit. significant that both 
Ushant and the Scilly Isles were “islands of a certain size and populated.” 

Both constituted “natutal geographical facts of the: Atlantic region” that 
could not be disregarded in delimiting the continental shelf boundary with- 
out “refashioning geography.” At the same time, the court felt that.a 


_ strict: application of the equidistance principle -would have a dispropor- _ 
tionate effect, because the Scilly Isles projected further west than Ushant.1% ' 


The court decided not to reject- totally the equidistance principle in this 


case, but rather, as it put it, to modify or vary it. This- procedure was de- ` 


clared to be in accord not only with the legal rules governing the con- 
tinental shelf but also with state practice in a large proportion of delimi- 
tations. The appropriate method was to take account of the Scilly Isles 
as part of the coastline of the United Kingdom but to give them less than 
their full effect in applying the equidistance rule, In an important (if, 
Irish-sounding ) passage the court explained: “Just as it is not the function 
of equity in the delimitation of the continental shelf completely to refashion 


geography, so it is also not the function of equity to create a situation of 


complete equity where nature and’ geography have established an in- 
equity. 106 ' 

“Equity” is being i in two different senses here. ` What the court 
means is that it is not the function of equity, in the sense of a delimitative ` 
tool, to create a system of equality where the natural and geographic 


toe r 
' 


attributes of two states are unequal. Equity is not ey This is: 


made clear in the following passage: 


‘Equity does not, therefore, call for coasts; iie relation of which to 
-the continental shelf is not equal, to be treated as having completely 
equal effects. What equity calls for is an appropriate abatement of 
the disproportionate effects of a considerable projection onto the 
Atlantic continental’ shelf of a ‘somewhat attenuated portion of the 
coast of the United Kingdom. 


The “abatement” of the “disproportionate” effect of the Scillies’ pro- 
jection into the Atlantic did not entail any nice calculations of propor- 


tionality as to the total areas of continental shelf accruing to the parties 


‘in the Atlantic region. i = 


This is because .'-. . the element of “proportionality” . does not 


relate to the total partition of the area of shelf .. ; its rôle being rather 
that of a criterion to assess the distorting effects of particular geo- 
_ graphical features and the extënt of the resulting inequity. . .. The 
_ point here at issue is simply whether the geographical situation -of 


ld 
* 


4 


‘the Scilly Islands in relation to the French coast has a distorting effect | 


105 Jd, at paras.’ aera “108 Id. at para. 249. 


_ 107 ' Ibid. 
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and is a cause of inequity as between the United Kingdom and the 
French Republic. 


From this passage it seems that, although the length of a state’s coast- 
line will not necessarily dictate the total area of shelf to which it is en- 
titled, the length is to be borne in mind when one is considering certain 
parts of the continental shelf, thcse characterized sy “particular geographi- 
cal features” which have “distorting” effects. “Distorting” is a synonym, 
in this context, for “dispropcrtionate.” But now proportionality means a 
relation between the length of a state’s coastline and ... what? The area 
of continental shelf to which the state is entitled in a “mini-region’”? 

The way the court sought to modify the distorting effect of the Scillies 
was by making’ use of a “half-effect” method of delimitation. This in- 
volved delimiting, first, a line equidistant between the parties’ coasts 
without the use of the Scilly Islends as a basepoint, and second, an equi- 
distance line using the Scillies as a basepoint; then a line was drawn mid- 
way between the two equidistance lines. The court justified its choice by 
referring to the previous adoption of the “half-effect” method in state prac- 
tice. It added: 


The distance that the Scilly Isles extend the coastline of the mainland 
of the United Kingdom westwards onto the Atlantic continental shelf 
is slightly more than twice the distance that Ushant extends west- 
wards the coastline of the French mainland. The Court, without 
attributing any special force as a criterion to this ratio of the differ- 
ence in the distances of the Scillies and Ushant from their respective 
mainlands, finds in it an indication of the suitability of the half-effect 
method as a means of arriving at an equitable delimitation in the 
present case.*°° 


Did the court mean by this that if the Scillies had projected three times 
as far west of the mainland as Ushant it would have adopted a “one-third- 
effect” method? What did it mean when it denied that it was attributing 
“any special force” as a criterion to this ratio? If the ratio did not have 
any special force, why did the court find it indicative of the suitability of 
the half-effect method? The answers to these questions are not apparent 
from the judgment. 

The way the court used the “half-effect” method is open to question. 
It applied that method to the Scilly Isles; why did it not apply it to the 
island of Ushant as well? In other words, if the court did not give full 
effect to the presence of the Sc‘llies, why did it give full effect to the 
presence of Ushant? +° . 

One wonders whether, despite its protestations to the contrary, the court 
was not “refashioning geography.” That the Cornish peninsula and the 
Scillies reach further into the Atlantic than the Breton peninsula and the 


108 Td, at para. 250. 109 Td. at para. 251. 

110 Could it be argued that if one had wished to use a half-effect method, one should 
have split the distance between, first, *he equidistance line without the use of either 
the Scillies or Ushant as base points, and, second, the equidistance line with baselines 
including both the Scillies and Ushanz? 


1979] EQUITABLE DELIMITATION OF CONTINENTAL SHELF . 83 


island of Ushant is simply a fact of nature, the United Kingdom had argued, 
and to ignore the Scillies would be to refashion nature.™! The court cer- 
tainly did not ignore the Scillies, but I believe that it did not satisfactorily 
explain why they should not be given their full effect. It is arguable that 
the court should not have departed at all from the second equidistance 
line. On a reading of the judgment, however, one cannot do more than 
speculate, One cannot positively disagree with the court’s reasoning be- 
cause one does not know precisely what led it to find that the Scilly Islands 
had a distorting effect. What the borderline would be between a distorting 
effect and giving effect to the fact that the United Kingdom and the French . 
Republic are not equal states in the Atlantic region is unarticulated. In- 
deed, a generally unsatisfying feature of this arbitration is that one is left 
largely in the dark concerning the meaning of “distortion” or “dispropor-. 
tion” in this matter. It is unsatisfying not only because it fails to provide 
a clear guide for future cases, but also because it requires the reader to 
take on trust the court’s assessment of the situation. 

In justification of the court's approach, it could be said that it is very 
difficult to articulate and quantify the weight to be given to competing 
factors in an equitable delimitation. A delimitation according to equitable 
principles can perhaps be compared to the exercise of discretion in assess- 
ing damages for nonpatrimonial injury. In theory, both. the damages and 
the boundary exist prior to the decision, and both are objectively discover- 
able. But in fact, I would suggest that intuition plays a significant part 
in both. | 

From a pragmatic point of view, at least, the result of the Anglo-French 
arbitration seems reasonable. In both the Channel Islands region and 
the western region an “intermediate” solution was reached. It is perhaps 
significant that no member of the arbitral court dissented from the result.2" 


V. THe CONTRIBUTION OF EQUITY-DOCTRINE 


The guiding rule, laid down in the North Sea Continental Shelf case, is 
that in the absence of agreement between the parties a continental shelf 
boundary is to be determined in accordance with equitable principles. 
Those principles, theoretically discoverable by a court, should enable it to 
“find” the boundary. Used in that sense, “equitable” is really no more 
than a synonym for “fair,” “just,” “reasonable,” or “appropriate.” 14 


111 Award, para. 229. 

112 Compare Cheng, supra note 6, at 210-11: “in the assessment of damages, where ` 
the principle of liability has clearly been established, but the extent of the loss is not 
clear, the only recourse for an international judge often is to assess the damages in 
as equitable a manner as is possible under the circumstances.” 

113 Arbitrator Briggs, however, did feel constrained to deliver a separate opinion in 
which he disagreed with the court’s interpretation of Article 6 of the 1958 Continental 
Shelf Convention. 

114 See, e.g, Award, para. 81 (“appropriate”), para. 84 (“appropriateness”), para. 
100 (“reasonable”), para. 242 (“just”). Compare Padwa, supra note 2 at 629, remark- 
ing that several techniques of submarine boundary delimitation have been used, and 
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ces the principle of natural prolongation of the ‘coastal state’s land territory 

+» was always dependent not only, on the particular geographical and 

ee other circumstances, but also on “any relevant considerations of Jaw and. 
k t aa equity. ?? 115 

>>. +" The coupling of “law and equity” in that sense is common in interna- 


oe. tional law. In Norwegian Shipowners, a tribunal of the Permanent Court . 
Ce ae JCF Arbitration had been asked. tc decide the claims presented “in accord- ` 


cw. ance with the principles of law end equity.” -The court held: - 


bon a z The words “law and equity” used in the special agreement of 1921 
> ‘+ can not be understood here-in the traditional sense in which these 


words are.used in Anglo-Saxon jurisprudence. 


Paes + "4 ‘The majority of international lawyers seem to agree. that these words 


| os | ( guished from any par ticular system of jurisprudence of the municipal 
uroo 7 Jaw of any State." 


yes. “equity” in the ‘Anglo-French case; where the court used the terms in a 
ae broad, untechnical sense. 
ae The problem created by such a broad. concept is how to apply it in a 
' ‘ss. + concrete case. Moreover, the court did not lay down any hard-and-fast 
«v ~ ' rules about the content of the equitable principles. It followed the judg- 
a ment of the International Court of Justice in the North Sea Continental 
Shelf case which, as the court of arbitration understood it, held.that “under 
‘certain ‘conditions proximity may be the appropriate test or method for 
orit | delimiting thé boundary of the continental shelf; but . `. in any given 


‘gv... o. “ease the value to be attached to proximity as a method. of delimitation ` 


Toi depends on the individual circumstances of that case.” 147. -Clearly, that 
E l statement would apply not only fo the consideration of proximity but gen- 
-7 erally to all of the many considerations that must be borne in-mind when 
iy t an equitable delimitation is to be made. Equity requires that all the rele- 
coon vant circumstances must be selected and each given its appropriate weight. 
oo In this regard the court referred in one passage to “balancing” the respec- 
mee tive claims and interests of the parties, and.in another it stated that pro- 
„07o portionality was “a criterion for evaluating the equities” of certain geo- 
: => <| graphical situations."8 .The “equities” referred to are the “relevant con-. 
-t u siderations” and the E ai priupis, _ which must be equitably 
balanced. i 

' The most important oibie naois that have so far emerged have 


. : commenting: “The most that can be said is that each technique is designed to achieve 
ar od a division in each situation which yields a reasonable and equitable result and which 


is consonant with the existing ‘political realities” (my emphasis); also Katin, supra note 


i oh 17, at 219, using “equity” and “justice” interchangeably. 

: y Eo 115 Award, para, 194, 116] R. Int'l Arb. Awards 331 (1922). 

T : 417 Award, para. 81. See the discussion of “proximity? and “adjacency” in [1969] 
ee : IC] Rep. 30. BE | ' 2118 Award, paras. 198, 246, , 
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That idea of equity seems to have ‘been in the wud of the’ arbitral ar Se 
`x in the Anglo-French case wken it declared that the effect to be given to. 


are to be: understood to mean general principles of justice as distin- 
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‘Yt; > The same could be said of “law and equity” or, for that matter, simply — 


od 


' 
` (a 
' 


x € yO 4 “ E 
p a ` = a? £ foch +t a 
oe . a r , ¥ 
1 ‘ ` S Me * 
“s K . r ` wt oe até t 1 ` . a na, ‘ 
+ oon . ify. 7 


: 1979). i , ‘EQUITABLE DELIMITATION OF CONTINENTAL SHELF Sa 85 24 


' been foe of equidistance a in my opinion, See nipaaite the ace 


albeit modified, was of great significance in the Anglo-French case. Pro- 
portionality is in a sense more basic than the principle of equidistance; 
indeed, it could be argued that the equidistance rule is itself based on a. 


. ` principle of proportionality. Proportionality has been viewed not as the 


source of ‘title to continental shelf but merely as a “factor” for considera- 
tion in an equitable delimitation. In the Anglo-French arbitration, how- 
ever, a notion of proportionality, although negatively described (as “dis-. | 
proportion”) and not really defined, was a significant factor in the court’s - 


solutions to the problems of delimitation. Proportionality, like equidistance, ` - 


may be modified or rejected in the individual case, but it is looked to and 
considered. It may well be an important feature of future delimitations. 

As difficult as it may be to define the relevant considerations and equi- 
table principles relating to the delimitation of continental shelf, it is still 
more difficult to find out the details of the balancing process. Mathe- 


matical precision concerning the weighting of the relevant considerations ` 


and principles is probably impossible, but in the Anglo-French case the 
court might have explained its evaluations more clearly than it did. 

The courts have held that delimitation in an equitable manner is not’ 
the same thing as awarding just and equitable shares, and also that it 
is not the function of equity to ensure that the effect of an equitable de- 
limitation works equality between the parties.2° Equity is apparently 
conceived of not as playing a redistributive role, but as being a means 
to an end. One could say that the tools or instruments of delimiting a- 
boundary must be equitably used, but that what they reveal need not be 
equitable as between the parties. The reason that this may be so is that 
equity is working within a framework of legal rules whose application 
may lead to unequal results. The most fundamental of those rules was ` 
held in the North Sea case to be that a state is entitled to continental 


_ Shelf as a natural prolongation of its territory. Where the continental . . 
shelf in issue can be regarded as the natural extension of the land mass — 
- of both parties, however, the theory of natural prolongation ceases to, be 


helpful, and equity is afforded’ more play. In fact, although the arbitral 
court did not say as much, one gains the impression that there is almost - 
a presumption that where the continental shelf can be regarded as an 
extension of, the territory of both parties, the resulting boundary must be » 
an equitable one; means and ends tend to merge. I suggest that it is in 
accordance with this view that one should read the court’s statement that 
“[u]nder customary law the method adopted for delimiting the boundary 
must, while applying the principle of natural prolongation of territory, . 
also ensure that the resulting delimitatton of the boundary accords with ` 
equitable principles.” 1?? | 

So far we have considered equity in the broad sense of a just, fair, rea- 


sonable, appropriate means of “finding” a boundary. There is, however, 


119 [1969] IC] Rep. 22: Award, para. 78. 
120 [1969] ICJ Rer. 49-50; Award, para. 195. 
121 [1969] ICJ Rep. 22; Award, para. 77. 122 Award, para. 195. 
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another, quite different sense in which the concept is frequently employed 
by the arbitral court. Here “equity” is used in the sense of being a cor- 
rective, not of the effect of applying strict law but of the results of different 
methods of delimitation. The main context in which this equitable cor- 
rective crops up is in the use of the equidistance line to delimit bound- 
aries. In connection with the Channel Islands, the court stated: 


The presence of these British islands close to the French coast, if they 
are given full effect in delimiting the continental shelf, will mani- 
festly result in a substantial diminution of the area of continental shelf 
which would otherwise accrue to the French Republic. This fact by 
itself appears to the Court to be, prima facie, a circumstance creative 
of inequity and calling for a method of delimitation that in some mea- 
sure redresses the inequity.'"* 
What causes the “inequitable” effect is not the mere presence of the Chan- 
nel Islands close to the French mainland, but their receiving “full effect” 
in a delimitation of the continental shelf. When the court says that such 
an inequitable effect must be redressed, it is talking as though there were 
a rule of law providing that “fuil effect” be given to the presence of the 
Channel Islands and its duty were to mitigate the harshness of the rule 
by following the dictates of equity. But such an interpretation seems to 
rest a trifle uneasily with the notion that an equitable delimitation is not 
aimed at awarding a just and equitable share. Is not the notion of. cor- 
rective equity at variance with the notion that the end of an equitable de- 
limitation is merely the “finding” of a boundary which may or may not 
be equitable? If the court is being consistent here, it must be speaking 
metaphorically when it talks of “redressing” inequity. It must mean that, 
just as the jus strictum must sometimes be mitigated by equity in order 
to achieve justice, so the “full effect” method must sometimes be modified 
if one is equitably to delimit a boundary. Equity is performing the func- 
tion of correcting the incorrect results obtained from using the wrong 
tools—or misusing the right ones—in effecting a delimitation of continental 
shelf. | 
One can understand why considerations of equity play a prominent part 
in the development of law on the continental shelz.*4* That law has been 
in its infancy. There are many gaps to be filled, or, if one does not ac- 
knowledge the existence of gaps in the law, the details have not yet 
been “discovered,” and courts may be reluctant to spell out too many 


123 Id. at para. 196. 
124 Equity is, of course, a concept used not only in connection with the delimitation - 
of continental shelf or even in connection with boundary claims generally. Its presence 
‘is pervasive in international law. As one writer put it, “[f]ew major branches of inter- 
national Jaw have been left entirely untouched by equitable principles.” C. W. 
Jenks, THE Prospects OF INTERNATIONAL ADJUDICATION 420 (1964). 
125 See V. DEGAN, L’Equiré ET LE DROIT INTERNATIONAL 239 (1970): 
Le problème des lacunes et des insuffisances du droit international positif nous 
semble avoir un caractère théorique plutôt que pratique. On ne peut pas pré- 
tendre que le droit actuellement en vigueur soit un systéme parfait et immuable, 


mais ce système offre toutefois des moyens suffisants au juge pour combler ses 
propres lacunes., i 
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rules of “law? justifying their decisions. It is not certain how continental 


. Shelf law will develop, and courts do not want to lay down rules’ of law 


— 


that may tie judicial hands in future cases. It is thought desirable to make 
it appropriate to appeal to flexible equitable considerations, 
The appeal to such equity in international law has been compared to the 


, development of equity jurisdiction in English law !* to mitigate the severity 


of legal rules." Such mitigation may indeed be the purpose of resorting 
to equitable considerations in some ‘areas of international law. In con- 
tinental shelf delimitation, however, a mare appropriate comparison would 
be with the very earliest common law. In the 13th and 14th centuries 
judges decided matters according to what their consciences told them was 
right.. The rules they applied were rules of law, but they were also rules 
of equity. The two concepts were inseparable. As one writer puts it, 
“equity is in a sense older than any of its characteristics. It did not grow 
up to deal with flaws in a pre-existing system of law; and the idea that 
the law could be unjust, if comprehensible, would have been abhorrent.” 178 
De Visscher writes that, viewed historically, rules of law have at all times 
been largely the offshoots of equity befcre they have become crystallized 
within the positive legal order.’ 

An analogy can be drawn, then, between the developing law relating to 
the continental shelf and the developing common law. In both areas, rules 
of law emerge from principles of justice or equity. Equity is associated 
with flexibility +*° rather than rigidity; which tends to be associated with 
law. For that reason, principles such as equidistance or proportionality 
tend to be regarded as equitable principles, although they are also legal 
principles inasmuch as equity is a part of the law. | 

An analogy, however, is not an identity. An important difference be- 
tween equity in l4th-century English law and equity in 20th-century 
international law is in the judges’ conceptions of their functions. The 
medieval English, judge, it is surmised, once satisfied that his decision was 


Tmi, 
5 
` 


just, would not give a thought to how he arrived at that conclusion. The ` 


question would indeed not arise. He would simply know that he was 
doing right. The -20th-century judge, on the other hand, lives in an age 
of self-consciousness. How does one know whether a court’s decision is a 
just one? What objective foundation does it have? How dces one know 
that the decision is not the expression of the court's subjective feelings? 
Such questions, characteristic of this century, have a debilitating effect on 


126 See, e. g., the separate opinion of Judge Fitzmaurice in the Barcelona ‘Traction 
case, [1970] ICJ Rep. 85. 

127 See C. pe VisscHer, De L’Equire pans LE RÈGLEMENT ARBITRAL OU JUDICIAIRE 
DES LITIGES DE DROIT INTERNATIONAL Pusiic 10 (1972). 

128 §, MILSOM, HISTORICAL FOUNDATIONS OF THE Common Law 77 (1969). 

129 Supra note 127, at 8-9. 

130 See, in the domestic context, Brown v. Board of Education, 349 U.S. 294, 300 
(1955): “Traditionally, equity has been characterized by a practical flexibility in 
shaping its remedies and by a facility for adjusting and reconciling public and private 
needs. These cases [concerning desegregation in public education] call for the exercise 
of these traditional attributes of equity power” (footnotes omitted). 
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concepts sack as justice and eciatty. panes are ‘not seen Ta as pon- 


| tiffs mysteriously: divining the‘will of the’ gods, nor are they seen as -un-- 


> 


“covering some immutable natural law. They are seen as fallible human 
' beings with states of digestion, and their ‘pronouncements that their find- 
ings are in accordance with justice or equity will tend. to be received with 
_ Skepticism if they are not accompanied by ‘fairly precise reasons for the 
conclusions reached. ; 

In my view, the reasons given for the delimitations in the ee rench 


' arbitration are not sufficiently precise to quiet such skepticism, and: the 


‘result of that case is that the. law concerning the delimitation of the con- 
- tinental shelf has not been as a SEE developed as one might have . 
hoped.” . = 


‘oe 
el ` ` f 


t 
131 This nonacquiescent spirit is present in the statement that 
it must be of some importance to determine the oo and probative force of: - 
‘various-types of evidence and to determine the weight that a given category of 
evidence should carry, relative ‘to cther forms of evidence. If this inquiry is not 
made, the proof of internaticnal law must inevitably be highly impressionistic or 
: even non-rational, being governed only by the presumed good judgment of ‘him 
» who asserts the existence of the rule. 


Baxter, Multilateral Treaties as Evidence of Customary International Law, (1055— 
1956] 41 Brrr. Y.B. Inrit L. 275,-275. Fii ` 

Although Professor ` Baxter's nee were concerned with evidence of Jaw, one 
” could argue that they should apply with some, if not equal, force to evidence of equity. 
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N OTES AND. COMMENTS 


SerreEMENt OF ` Pennas DISPUTES. IN THE “EXCLUSIVE 
i i o Economic ZONE - 


t ; a i 
, ` ` 
I 


D4 , f Į X l Eo gt ‘ 

The limited purpose of this note.is'to describe the evolution of the ques- 
tion of the settlement of disputes about the exercise of sovereign rights by 
a coastal state over. the living resources of the exclusive economic: zone: 
during the seventh session of the Third United Nations Conference on the 
Law of the Sea (UNCLOS III). That.is a single, but important, aspect 


of the broader topic of the settlement of- disputes in the new law of the | 
_ sea. - Many important powers are insistent that the new convention con- | 


tain adequate provisions for the third-party settlement of disputes: not 


otherwise resolved; and -paragraph 15 cf the Declaration of Principles ’ as 


‘Governing the Sea-Bed and Ocean Floor, and the Subsoil Thereof, beyond . : 


the Limits of National Jurisdiction’ (General Assembly Resolution 2749 
(XXV), ‘December 17, 1970) proclaimed that the parties to any dispute 
relating to activities in the Area and its resources should resolve such dis- 


pute bythe measures mentioned in Article 33 ofthe Charter and such 


provisions. for settling ` disputes as might be actus in the international. 
regime to be established. 

The topic of the settlement of iode as a whole in UNCLOS' III is: 
highly controversial, raising issues as much about general international 
law. and the law of the sea as about the law of the pacific settlement of | 
international disputes, . and particularly judicial settlement. The com- 


“plexity of the subject matter on the one hand, and on the other, the po- 


larized views prevalent in the international community on the question -of . 


the judicial settlement of international disputes preclude the insertion of 


, a usual “compromissory clause” of a simple type, or even an “optional pro- 
'. tocol” such as was initiated in 1958,? into the new convention. But-at 


this stage of the negotiation it would be premature and unproductive to 
investigate the broader- policy issues involved. During its first six sessions 
(1973-1977), UNCLOS, III was concerned with. establishing machinery 


-for the compulsory settlement of disputes arising under the new conven- — 


tion, leaving for later consideration, after the outlines of the. new substan- 
tive law of the sea became clearer, questions of the attribution of juris-. 
diction to that machinery. It has also a:ways been, understood, since the 
Caracas session (1974) at least, that there would be some agreed limita- 


tions on the generality. of .the justiciability of the disputes, or that the 


1 On the, bikend. see Kosenie. The Settlement of. Disputes in ie New Law "a 
the Sea, 1978 Iranian Rev. INTL REL. 401, 433. a 


= Optional Protocol of Signature concerning tne Compulsory Settlement of Dispites, 


opened for signature April 29, 1958. 450 UNTS 169 <(in force from September 30, 
1960). . Reprinted in .38:Derr’r Srare BuLL. 1123 (1958), 52 AJIL 862 (1958). 
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compulsory settlement provisions would apply to certain kinds of disputes 
only in a particular way. Ths understanding applied especially to ‘the _ 
rights and jurisdictions to be attributed to coastal states as such in the 
newly recognized institution of the exclusive economic zone.? Indeed, in 
the successive versions of Parts JI‘ and III" of the informal negotiating 
text, only pro forma references to the settlement of disputes arising out 
of those parts were inserted. 

The Informal Composite Negotiating Text (ICNT) issued after ie close 
of the sixth session (1977) was the first attempt to present a systematic 
and comprehensive statement of the proposed new convention as a whole. 
Some of its proposals, not yet having been the subject of close scrutiny 
and negotiation, were an attempt—in this case by the president of the 
conference—to evaluate prevailimg trends as a basis for future negotiation. 
Article 296, which sets forth limitations on the applicability of the com- 
pulsory dispute settlement prov-sions, is one of those. Drafted in a com- 


3 See the nine-power working paper on the settlement of law of the sea -disputes 
submitted at Caracas, alternatives B.1 and B.2, 3 THIRD UNITED Nations CONFERENCE 
ON THE LAW OF THE SEA: OrFiciaL Fecorps 85, 92, UN Doc. A/CONF.62/L.7 (1974) 
[hereinafter cited as Orr. Rec.]. And see REYNALDO GALINDO PouL, one of the spon- 
sors of that document, SOLUCIÓN DE CONTROVERSIAS RELACIONADAS CON EL DERECHO 
DEL Mar 57 {Publicación del Ministerio de Relaciones Exteriores, San Salvador, 1977). 
For subsequent evolution, see Informal Single Negotiating Text (ISNT), Pt. IV, Art. 
18, 5 Orr. Rec. 111, UN Doc. A/CONF.62/WP.9 (1975), reprinted in 15 ILM 61 
(1976); revision, 5 Orr. Rec. 185, UN Doc. A/CONF.62/'WP.9/Rev.1 (1976); Revised 
Single Negotiating Text (RSNT), Pt. Fv, Arts. 17, 18, 6 id. at 144, UN Doc. A/CONF.62/ 
WP.9/Rev.2 (1976); Informal Comp site Negotiating Text (ICNT), 8 id. at 1, UN 
Doe. A/CONF.62/WP.10 (1977), reprinted in. 16 ILM 1108 (1977). On Article 296 
and its immediate antecedents, see Adede, Law of the Sea: The Scope of Third-Party 
Compulsory Procedures for the Settlement of Disputes, 71 AJIL 305 (1977); and 
Law of the Sea: The Integration of -he System of Settlement of Disputes under the 
Draft Convention as a Whole, 72 AJIL 84 (1978), where the text of ICNT Article 296 
is given. - 

4 In the introduction to the Working Paper of the Second: Committag: Main Trends 
(1974), it is stated that the question of the settlement of disputes would be examined 
later. Accordingly, only scattered and fragmentary allusions to it appear, for instance 
in Provisions 21 (delimitation [of tke territorial sea] ketween states with opposite 
or adjacent coasts); 82 (questions of the delimitation [of the continental shelf] be- 
tween states; various aspects involved); 109 (fisheries: management and conservation 
[in the exclusive economic zone beyord the territorial sea] ); 112 (same); 116 (same: 
delineation between adjacent and opposite states’; 127 (coastal state preferential 
rights or other nonexclusive jurisdiction over resources beyond the territorial sea); and 
128 (same: fisheries). 3 Orr. Rec. £3, 107, UN Doc. A/CONF.62/L.8/Rev.1, Annex 
II, App. 1 (1974). ISNT Part IL Aricle 137, and RSNT Part II, Article 131, simply 
contained an outline provision to the effect that disputes “arising out of the interpreta- 
tion or application of articles | . . shall be resolved in accordance with Part... ( Settle- 
ment of Disputes).” 4 Orr. Rec. 152, UN Doc. A/CONF.62/WP.8/Pt. II (1975); 
5 id. at 151, UN Doc. A/CONF.62/WP.8/Rev.1/Pt. II (1976). 

5 ISNT Pt. II, 4 Orr. Rec. 171, UN Doc. A/CONF.62,/WP.8/Pt. II, Pt. 1, Art. A4 
(protection of the marine environmert); Pt. 2, Art. 37 (marine scientific research) 
(1975); RSNT, 5 id. at 173, UN Doc A/CONF.62/WP.8/Rev.1/Pt. II, Arts. 47, 76-— 
77 (1976); ICNT (supra note 3), Arts. 265, 266. Those are substantive jurisdictional 
provisions in the part dealing with marine scientific research, but they are not yet 
fully coordinated with the proposed new texts af Articles 296 and 296 bis. 


kias 


4 
* 


1979] | "NOTES AND COMMENTS . ` © A 


plicated way, it has to be evaluated in political terms, not as a definitive 
‘and carefully negotiated and formulated statement of legal obligation. 
The first part of the seventh session of UNCLOS III, where attention was 
turned to the substantive jurisdictional aspects of the settlement of dis- 
‘putes, furnished the earliest opportunity to discuss Article 296 in depth, 
- and to initiate the process of transforming the statement of political pur- 
pose into one of legal obligation. : 

In the organization of the work of that session, a number of “core issues,” 
defined as matters “without a settlement of which we could not possibly 
secure general agreement on a Conventicn,” were identified. Seven open- 
ended negotiating groups were. set up to examine them. Negotiating 
Group 5, under the chairmanship of Ambassador Constantin Stavropoulos 
(Greece), was given the mandate to examine “the question of the settle- 
ment of disputes relating to the exercise of sovereign rights of coastal 


States in the exclusive economic zone.”? Although much of the ICNT 


deals with the “sovereign rights of coastal States,” the mandate of Nego- 
tiating Group 5 was carefully limited to those sovereign rights in the ex- 
clusive economic zone. The scope of those rights, settled in the 1977 


6 On the organization of the work of the seventh session, see UN Doc. A/CONF.62/62 
(1978). On the negotiating groups and their nucleus composition, see UN Doc. A/CONF. 
62/63 (1978). The documents of this session, of which the Official Records were not yet 
published when this note was written, are conveni2ntly reproduced in R. PLATZÖDER, DOK- 
UMENTE DER DRITTEN SEERECHTSKONFERENZ DER VEREINTEN NATIONEN-——GENFER SEs- 
ston 1978 (Munich: Stiftung Wissenschaft und Politik, July 1978, 3 vols.) [herein- 
after cited as SEERECHTSKONFERENZ]. This publication includes the informal proposals 
submitted in the course of' the first part of the session. The work of the first part of 
the session is summarized in an unnumbered UN document entitled Reports of the 
Committees and Negotiating Groups on negotiations at the Seventh Session contained 
in a single document both for the purposes of record and for the convenience of 
delegations (May 19, 1978, reproduction number [English version] GE.78—-85880), 
reproduced in 1 SEERECHTSKONFERENZ 88, The report of the chairman of Negotiating 
Group 5 (doc. NG3/17) and his Suggestion for a Compromise Formula (NG5/16) 
appear on pp. 100 and 103 of the unnumbersd document. Reproduced in 3 SEE- 
RECHTSKONFERENZ 820, 824. And see the formal report by the chairman at the 105th 
plenary meeting of UNCLOS III (May 19, 1978). The nucleus composition of Ne- 
gotiating Group 5 consisted of the following 36 states: to represent the African Group— 
Algeria, Angola, Egypt, Lesotho, Liberia, Madagascar, Nigeria, Swaziland, Zambia; 
to represent the Asian Group-——-China, Fiji, India, Indonesia, Iran, Oman, Pakistan, 
Singapore; to represent the Latin-American Group-——Argentina, Chile, Colombia, Ecua- 
dor, Guyana, Jamaica, Mexico; to represent the Socialist Group—Bulgaria, Hungary, 
USSR, Yugoslavia; to represent the Western Europe and Others Group—Australia, 
Canada, Denmark, Federal Republic of Germany, Iceland,.Norway, Switzerland; and 
the United States. It was. understood that this allocation of seats among the different 
regional groups did not follow the established pattern, and was to be regarded as ex- 
ceptional because of the subject matter of the issues involved. However, all the groups 
were “open-ended” in the sense that any participant not included in the nucleus was 
-free to join any group with the same status as the original members. About 100 
delegations participated in the plenary meetings of Negotiating Group 5. Similarly, 
its smaller working group was not restricted to the nucleus states. 

Another aspect of the settlement of disputes, namely disputes concerning sea bound- 
ary delimitations, was allocated to Negotiating Groun 7. Its work is aha the scope 
of this note. 
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X session, is ‘set forth’ i in the ICNT, Artele 56 1) a in the following tens: | 


Sovereign rights for the purpose of: exploring and exploiting, con- 
, serving and managing the natural resources, whether living or non- 
living, of the sea-bed end subsoil and superjacent waters, and with 
regard to other activities for the economic exploitation and exploration 
of os zone, such as the. production of energy from water, currents and 
winds. | 


Those “sovereign rights” are a distinguished in the ICNT from 


other rights and jurisdictions of. the coastal state beyond the limits. of its 


territorial sea. It may be noted, however, that the term “sovereign rights”. 
is used, although with another meaning, in Article 77.on the rights of the’ 


‘coastal. state over the continental shelf; and Article 137 on the legal status 


of the Area (ie., the seabed and ocean. floor and the subsoil thereof . be- 


yond the limits of national jurisdiction) forbids states from claiming “sov- 
ereign rights”: over any part of tae Area, and its resources. The nego- 


tiating group’s conclusions ere contained in a paper entitled “Chairman’s 


- suggestion for a compromise <ormula,” 7 submitted to the conference together 


with the chairman’s report.! ‘Those “chairman’s suggestions” are as fol- 
lows (the numbered footnotes in them appearing unchanged ): 


| Article 296° . 


1 t 


TE. 
Limitations on epplicability y of this section . 


l. Notwithstanding the provisions of Article 286, disputes relating 
‘ to the interpretation or application of the present Convention with | 


> a Originally issued as Doc. NG& T 16, and repeated in the unnumbered document 1 men- . 


tioned in note 6 supra, at 108; reproduced in 3 SkERECHTSKONFERENZ 820.. 

8 The report was delivered orally at the 105th plenary meeting (A/CONF.62/SR. 105) 
and is repeated in the unnumbered dccument mentioned in note 6 supra, at 100; 
reproduced in 3 SEERECHTSKONF=RENZ 824. Some delegations expressed reservations 
to that report at the next meeting (A/CONF.62/SR.106) and during the resumed 


. - seventh session. See the document mentioned in note 25 infra. — D 


9 The footnotes to this documert are as follows: . 

1 The chapeau of. paragraph l is a new draft. Sub-paragraphs (a), (b) and 
(c) of. paragraph 1 are the same as sub-paragraphs (a), ( b} and (c) respectively 

of paragraph 2 of Article 296 of the ICNT. l 
2 It appears necessary for -he competent organ of the Confrence to co-ordinate 
` and unify. the provisions of paragraph 3 of Article 296 of the ICNT with Articles ` 
' 965 and 266, the settlement of disputes provisions in Part XIII of the ICNT, as 
they deal with the same subject :natter. Account has been taken of the reference 


to “paragraph 1” in the chapeau‘of paragraph 3 of Article 296, as the new draft - 


Article 296 bis corresponds:to-pazagraph 1 of Article 296 of the ICNT. 

3 The provisions of this paragraph are reproduced from the compromise formula — 
submitted by the Chairman of the Negotiating Group to the Group (document 
NG5/15) and accepted by it as being a proposal that could. be used to replace 

` the present provision of the ICNT and one on which the degree of support is so 
widespread and substantial as to offer a reasonable prospect of a consensus, being 
reached. 

4 The text of this provision is substantially the same as paragraph 5 of Article 


296 of the ICNT with the appzopriate changes (as underlined in the pa to . 


bring it into conformity with paragraph 3 above. ` 
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o io the ¢ exercise ie a ign State of its. sovereign rights or: juris- ` 


diction provided for in the present Convention, shall ‘be subject.to the ? -< i 


- procedures specified. in Section 2 of this part in the following cases. 


(a) When it is.alleged that 4 coastal State has acted in contraven- `» 


tion of the provisions of the present Convention .in regard:to the free- 
-doms and’ rights of ‘navigation or overflight. or of the laying of. sub- 
marine cables `and pipelines and other internationally lawful uses’ of : 
the Sea specified in article 58; or | 

(b) When it is alleged that. any State in exercising the ‘aforemen: | 
tioned freedoms, rights or uses has acted_in. contravention of. the pro- 
visions of the present Convention or of laws or regulations established - 
by the coastal State in-conformity with the present Convention and 
other rules of international law not incompatible with’ the present 


Convention; or 


(c) When it is alleged that a coastal State has acted in. contraven:. 
tion of specified international rules and standards for the protection — 
and preservation of. the marine environment which are applicable to 


‘the coastal State and which have- been established by the present. . 


Convention or by a competent international organization or diplo- 
matic conference acting in accordance with: ‘the present Convention, 


2.2 No dispute relating to the interpretation or application ‘of the 


al 1 
t ye 


provisions of the present Convention with regard to marine scientific | 


research shall be brought before such court or tribunal unless the con- 
ditionis” specified in Article 296 bis have been fulfilled; ‘provided that: 


(a) when it is alleged ‘that there has-been a failure to’ comply with — 
the provision of .articles 247 and 254, in no case shall the exercise of 
a right or discretion in accordance with article 247, or a decision taken 


` in accordance with article 254, be.called in question; and . 


(b) the court or tribunal shall not substitute i its discretion for that 
of the coastal State.. | , 


3.3 (a) Unless e agreed or decided. by the parties con- ` 


4 
a 


Á 


cerned, disputes relating to the interpretation or application of the ` 


provisions of this Convention with regard to fishéries shall be settled ~ 
in accordance with Section 2 of Part XV of this Convention, except 


‘that the coastal State shall not be obliged to, accept the submission , 


to such settlement of any dispute relating to. its sovereign rights with 
respect to the living:resources in the exclusive economic zone or their 
exercise, including‘ its discretionary powers for determining the allow—. 
able catch, its harvesting capacity, the allocation of surpluses-to other 


States and the terms and conditions established in its conservation | and : 
` management regulations. 


(b) Where no settlement has been. ed by recourse to the pro- 
visions of Section 1 of Part XV of this Convention, a dispute shall, 
notwithstanding paragraph 3 of Article 284, bè submitted to the con- 


ciliation procedure provided for in Annex IV, at the request of any ` 


5 Paragraph l of Article 296 of the ICNT is deels aed to paragraph 4 of 


that Article. Paragraph 4 of Article 296 was reformulated and embodied in para- 


` graph 3 of the redrafted Article 296. Paragraph 1 of Article ‘296 of the ICNT 
has also béen redrafted and reproduced as a separate Article 296 bis, - The rela- 
tionship’ of the new draft Article 296 bis to paragraphs 1 and 2 of redrafted Article ee 


a has yet to be considered by the appropriate Committee and by the Informal 
Plenary. 


Convention. It has. received consensus within the Group. 


EA k \- 


6. This: is a-new provision which is to be ‘inserted | in an appropriate place in the - 
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party to the dispute, when it is alleged that: 


(i) a coastal State has manifestly failed to comply with its obli- 
gations to ensure through >roper conservation and management mea- 
sures that the maintenance of the living resources in the exclusive 
economic zone is not seriously endangered; 

(ii) a coastal State has arbitrarily refused to determine, upon the 
request of another State, the allowable catch and its capacity to har- 
vest the living resources with respect to stocks which that other State 
is interested in fishing; 

(iii) a coastal State has arbitrarily refused to allocate to any 
State, under the provisions of Articles 62, 69 and 70 and under the 
terms and conditions estaklished by the coastal State consistent with 
the present Convention, the whole or part of the surplus it has de- 
clared to exist. ; 


(c) In any case the ondeto commission shall not substitute its 
discretion for that of the coastal State. 
(d) The report of the conciliation commission shall be communi- 


cated to the appropriate global, regional or sub-regional intergovern- 


mental organizations. 

(e) In negotiating agreements pursuant to Articles 69 and 70 the 
parties, unless they otherwise agree, shall include a clause on mea- 
sures which the parties shall take in order to minimize the possibility 
of a disagreement concerning the interpretation or application of the 
agreement, and on how the parties should proceed if a disagreement 
nevertheless arises. 


4.4 Without prejudice to the provisions of paragraph 3, any dispute 
excluded by the previous paragraphs may be submitted to the proce- 
dures specified in section 2 only by agreement of the parties to such 
dispute. 


Article 296 bis® 
Preliminary proceedings 


1. A court or tribunal provided for in Article 287 to which an appli- 
cation is made in respect of a dispute referred to in Article 296 shall 
determine at the request of a party, or may determine on its own ini- 
tiative, whether the claim constitutes an abuse of legal process or 
whether it is established prima facie to be well founded. If the court 


or tribunal determines that the claim constitutes an abuse of legal 


process or is prima facie unfounded, it shall take no further action 
in the case. 


2. On receipt of such an application, the court or tribunal shall 
immediately notify the other party or parties to the dispute of the 
application, and shall fix a reasonable time-limit within which the other 
party or parties may request such a determination. 

3. Nothing in paragraph 1 or 2 affects the right of any party to a 
dispute to raise preliminary objections in accordance with the appli- 
cable rules of procedure. 


General provision on abuse of rights 


Article .... 
Abuse of rights ° 


All States shall exercise the rights and jurisdictions recognized in 
this Convention in such a manner as not to harm unnecessarily or 
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arbitrarily the rights of other States or the interests of the international 
community. 


In the seventh session the issue assigned to Negotiating Group 5 was 
treated as coming within the scope of the topic of the settlement of dis- 
putes. Nevertheless, the problems to which Article 296 addresses itself 
are all intimately connected with the question of the juridical qualification 
of the exclusive economic zone. The primary rules for that appear in 
ICNT Part V (Articles 55-75), in the context of the general law of the 
sea, negotiated in the Second Committee. Other rules are scattered else- 
where in the ICNT, notably in Part XII (Articles 193-238) and Part XII 
(Articles 239-266), dealing respectively with the protection and preserva- 
tion of the marine environment and marine scientific research, both nego- 
tiated in the Third Committee. Article 296 prescribes different rules for 
different kinds of disputes. Paragraphs 2(a) and (b) relate to disputes 
about the general jus communicationis on the sea, and paragraph 2(c) to 
disputes about the protection of the marine environment. Paragraph 3 deals 
with disputes about marine scientific research, while paragraph 4, the princi- 
pal subject of this note, refers to disputes about the living resources of the 
sea. In no case are the relevant maritime spaces defined geographically, 
the language of the provisions being broad and not restricted to the ex- 
clusive economic zone. A 

Subject to the conditions of paragraph 1 (to. which we will return), 
paragraph 4, in the context of the ICNT as a whole, seems to exclude 
most disputes having to do with the living resources of the sea, by pro- 
viding that in cases of allegations of failure to discharge obligations under 
Articles 61, 62, 69, and 70, the exercise of a discretion, or the sovereign 
rights of a coastal state, could not be called into question. Yet, one must 
admit that the precise import of that provision is difficult to establish, 
thanks to the obscurities that characterize the text. Article 61 is the main 
provision setting forth the coastal state’s right in relation to conservation 
of the living resources in the exclusive economic zone; Article 62 deals with 
rights to the utilization of those living resources; Article 69 details the 
right of landlocked states to those resources; and Article 70 deals with 
the right of certain developing coastal states in a subregion or region to 
those living resources. It is in those provisions that the main elements 
of the “sovereign rights” of the coastal state to the living resources in the 
exclusive economic zone are concretized.’° 

The juridical qualification of the exclusive economic zone and the real 
nature of the sovereign rights of the coastal state over its living resources 
have been one of ‘the major issues facing UNCLOS III. Only with the 
greatest difficulty was compromise reached in 1977. That reconciliation 


10 Jt may be noted, however, that Article 68 provides that the sedentary species of 
the continental shelf, as defined in Article 77, paragraph 4 (corresponding to Article 
2, paragraph 4, of the Convention on the Continental Shelf of 1958), do not come 
within the regime of the exclusive economic zone, but remain within that of the con- 
tinental shelf. For the Continental Shelf Convention of 1958, see 15 UST 471, TIAS 
No. 5578, 499 UNTS 311, 52 AJIL 585 (1958). \ 
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ae nae feted primarily. to ve substance of the matter, Pe hadi. extended to; 
“tnt, -l , - the justiciability of all possible disputes,-relating to the living resources 
DE i in the zone.” It was to this complex aspect alone that, Negotiating. Group 
ö was invited to turn its attention. Accordingly, it first examined Article — 
>is... 296, paragraph 4, together with the opening words of paragraph 2, in the- 
Jap (> -belief that only-those parts of the article came within its mandate. But. 
so «asthe discussion proceeded, it became evident that the group also would 
~. have to examine paragraph I, at least as it related to paragraph 4. 

ee -The principal changes consist of the introductory phrase of paragraph 1 
gee {corresponding to the original paragraph 2}, paragraph 3 (corresponding 


pu PE original paragraph 1 on. the ‘disputes in question; its application to the - 
/ ° renumbered paragraphs 1 and 2 has formally not been examined), and ‘a 
“i.” new article on. abuse of rights in general “(which will not be considered 
‘7° here). In this more compact restructuring, Article 296 sets forth’ the 
an eal __ agreed general limitations on the applicability of the compulsory settlement 
ee ‘procedures of ICNT Part XV, section 2 (Articles 286-297) to disputes 
ci * about the various rights over the living résources of the exclusive economic 


ye = ‘gone. The material is so arranged that the provisions on the application . 


>., 7 Of compulsory third-party binding settlement procedures appear first, then 
Ç . the compromise text laying down the obligation to proceed to conciliation, 
1). 4. and finally the new Article 296 bis with provisions of a procedural charac- 
..° | ; ter applicable to both. Those provisions are completed by Article 294 on 
T the exhaustion of local remedies,” and Article 297, which ‘contains a num- ` 
œ. = ber of optional exceptions.** oo 
caer ge Salat the negotiating ‘group, a suggestion was made to concentrate all the 


j 


eonia T o Oihan. The Third United Naticns Conference on the Law of the Sea: The tee 
“es New York Session, 72 AJIL 57, 67-80 (1978). 
i 12 This has had a checkered history in UNCLOS IIL Section 8 of the Caracas ee 
ses paper on the settlement of disputes was devoted to the exhaustion, of local remedies. ~ 
er ae ‘In the initial and revised versions of ISNT Part IV, this appeared as Article 14. It 
Go es ‘was dropped in the RSNT, only to be reinstated in ‘the ICNT. References in note 3 
aera i» ` supra, 

ee In the meantime; she rule has beer: ‘Gounidered by the International Law Commission 
> 8). "in the context of its work on state responsibility. Report of the International: Law 
, Commission on the Work of its’ 29th session, 11977] 2 Y.B. Inri L. Comm’n 1, 30, 


SE / | mittee of the General Assembly showed the ILC’s treatment -of the rule to be highly 
ora ane ‘controversial. Report’ of the -Sixth Committee (Agenda Item 112). UN Doc. 'A/32/ 
a i 433, paras. 77-115 (1977). 
EAE o 13 This idea, tco, has appeared throughout, but is probably still. not: finally settled. 
oF ite oa Article 297 contains a cross-reference to Article 296 in paragraph 1(b), which would 
- i kot ‘- - permit the exclusion of disputes “concerning military activities, including military ac- 
pe tivities by government vessels and aircraft engaged in non-commercial service and, 


Pe ` subject to the exceptions. referred tc in article 296, law enforcement activities in the ` 


ag exercise of sovereign rights or jurisdiction provided for in the present Convention.” 
ee . Negotiating Group 5 ‘was not required to examine that provision, which is one of the 
- ” issues still outstanding. See the report by ‘the’ president of the conference on the 
a NG rettlement of disputes in the unnumbered document mertioned in note 6 supra, at 99. 
As ea par ‘of Article 297 is under examination in Negotiatiiig Group 7. : 
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Pt. 2 (UN Doc. A/32/10), ch. I, Act. 22. The subsequent debate in the Sixth Com- - 
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hy "to the original paragraph 4), a new Article 296 bis, (which replaces the : 
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_ limÌtatiónis.. epon ‘and urocsdural recuirements relating to ‘the opera. : 


“tion of the ‘compulsory ‘settlement of | disputes under the new convention A | 


in a new subsection of section 2 of Part XV of the- ICNT. That would , 
include ‘Articles 294, 296,.296 bis, and 297, not necessarily in ‘that order. 


Although. there was wide support. for the suggestion, ‘it. was- felt- to go,” 
i beyond the groups terms, of reference. aed ai : 
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The new opéning rere of Article 296° E the opening phrases - 
of ICNT Article 296, paragraph 1, and paragraphs 2, 3, and 4. Sight must 
not be lost’ of the title of the article; “Limitations on the applicability of 
‘this section.” The general intent of the section’ is stated in Article 286: 


| Subject to the provisions of articles 296 and 297, any dispute relating 

. > to the’ interpretation or application of the present Convention shall, 

i where no settlement thas been reached . y be submitted, at the 

- ' „request of-any party to the dispute, to the court or tribunal having. 
jurisdiction under the provisions of this section.: 


~ Given that. mention of ‘Article 296 in Article 286, the full apie ions of ` 
the. opening words of the new Article 296, ‘ 


+ 


of. Article 286,” are not clear, unless they are meant to stress the genėral ~ 
’. character of Article 286 as a provision corferring jurisdiction and to’ coun- . 


terbalance Article 296 as a provision partly confirming, ‘and partly impos- 2 


ing limitations upon, that jurisdiction. The opening words of the’ new text. 
establish a link between the general grant of jurisdiction and the general 


. limitations on: that jurisdiction, something to’ be borne in mind when inter- | 


' preting-a concrete jurisdictional case: . ` 

The next phrase, “disputes relating to the interpretation or ere ri 
the present Convention with regard to the exercise by a coastal State of. its 
| sovereign rights or jurisdiction: provided for in the. present Convention,” 


echoes the géneral grant of jurisdiction contained. in Article’ 286, but is 


restricted. to those disputes relating to the exercise by a coastal state of its 
“sovereign rights or jurisdiction provided for in’ the present Convention.” 
Careful scrutiny of the ICNT shows that the expression sovereign rights.. 
is a term of art having different meanings in différent places in the ICNT, 
“Similarly, the term coastal state, even though not defined in the ICNT, is 
used only with respect to the territorial sea and contiguous zone, the ex- 
clusive economic zone, ‘and the continertal shelf.- It is not used -with 


Ss respect to straits, archipelagic. states, the nigh seas, the regime of islands, 


. ahd.the same seems to hold true for the commoner word jurisdiction. ` 


a 


enclosed or semi-enclosed ‘seas, the right of access of landlocked’ states to - 


and from the sea, and ‘freedom of transit.’ 
l(a), (b), and (c), so far unchanged from ICNT Article 296,, paragraph © 
‘2, which Negotiating Group 5 was not required to study—that: matter . 


That ‘being so, paragraphs ` 


having beeri agreed earlier in the conferenze—would appear to confirm the 7 


grant of jurisdiction . over a wide range of sea-law disputes relating to the. 
‘jus communicationis im its’ broadest current sense in and over the territorial . 
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sea (including straits) and the exclusive economic zone (and other mari- 
time spaces), where high seas freedoms of navigation and overflight are 
applicable through Article’58 of the ICNT. Paragraphs (a) and (c), 
which may be more limited in scope, relate to allegations against the 
coastal state itself, while parag-aph (b) relates to allegations against any 
state. Agreement to these paragraphs on the juridical qualification of the 
exclusive economic zone was indeed a central feature of the reconcilia- 
tion effected during the sixth session of UNCLOS III. 

The changes in the opening phrase of Article 296 are essentially of a 
drafting and technical character. They bring this provision more into line 
with established patterns of compromissory clauses and their limitations. 
At the same time, they sharpen the distinction the conference wishes to 
make, as part of its overall “package deal,” between the disputes to be 
subject to compulsory third-perty settlement procedures and those for 
which obligatory recourse to ronbinding conciliation procedures will be 
accepted as adequate. 

Negotiating Group 5 has drawn attention to the necessity for AA 
coordination of what is now pazagraph 2, on disputes about marine scien- 
tific research, with the relevant Drovisions of ICNT Part XIII. That aspect 
did not fall within its mandate. | 

Paragraph 3, which correspomds to the previous paragraph 4 and deals 
with disputes about fisheries, contains the most far-reaching changes. It 
begins by asserting in principle that disputes relating to the interpretation 
or application of the provisions of this convention with regard to fisheries 
shall be subject to the compulsory settlement procedures. But the excep- 
tion immediately follows: the coastal state shall not be obliged to accept- 
the submission to such settlement “of any dispute relating to its sovereign 
rights with respect to the living resources in the exclusive economic zone 
or their exercise, including its discretionary powers for determining the 
allowable catch, its harvesting capacity, the allocation of surpluses to other 
States and the terms and concitions established in its conservation and 
management regulations. Those exceptions may well be quantitatively 
larger than the initial grant of jcrisdiction over “disputes ... with regard to 
fisheries.” The excepted matters themselves are regulated substantively in 
ICNT Articles 61-73 (for some of which changes were negotiated during 
the seventh session). In some respects coastal states may have parallel rights 
to certain fisheries on the high seas, specifically as regards highly migra- 
tory species and anadromous stocks (Articles 64 and 66), and more gen- 
erally as well (Articles 116-120). Because the scope of the new Article 
296(3) is strictly limited to the exclusive economic zone, fisheries disputes 
relating to maritime spaces seaward of the outer limit of the exclusive 
economic zone would appear tc come within the scope of the compulsory 
settlement provisions of ICNT Fart XV, section 2, and more particularly of 
Article 286. 

At the same time, and as part of the continuing. efforts at compromise, 
compulsory recourse to conciliation machinery established through ICNT 


1979] . ' NOTES AND COMMENTS . 99 


\ 


Annex IV" is stipulated for three specific types of disputes that are ex- ` 
cluded from the binding settlement procedures, namely, (a) allegations 
that a coastal state has manifestly failec to comply with its obligations 
to ensure through proper conservation and management measures that the 
maintenance of the living resources in the exclusive economic zone is not 
seriously endangered; (b) allegations that a coastal state has arbitrarily 
refused to determine, upon the request of another state, the allowable 
catch and its capacity to harvest the living resources with respect to stocks 
which that other state is interested in fishing; and (c) allegations that a 
coastal state has arbitrarily refused to allocate in accordance with the con- 
vention the whole or part of the surplus it has declared to exist. The 
introduction into this provision of qualifications such as “manifestly,” “seri- 
ously,” and “arbitrarily,” with the openings they present for subjective 
interpretations, coupled with the prohibition on the conciliation commission 
from substituting its discretion for that of the coastal state contained in 
paragraph 3(c), may weaken the conciliation machinery’s ability. to come 
to grips with the merits of any such dispute brought before it; and it is 
doubtful if in this context such qualifications have much practical value 
either in helping to draw the line between permissible and prohibited 
activities by the coastal state, or as legally relevant or enforceable criteria 
for possible misuse of powers. | 

The remaining subparagraphs, (d) anc (e), of paragraph 3 and para- 
graph 4 of the suggested replacement of Article 296 do not call for com- 
ment here. l 

The upshot would appear to be that while Article 296 provides for a 
large measure of compulsory jurisdiction over many types of sea-law dis- 
putes for which none existed before (save under specific jurisdictional 
clauses or special agreements), it substantially reduces the quantity - of 
disputes relating to the living resources of the exclusive economic zone 
that are subject to compulsory settlement procedures (whether binding 
in the form of a judgment or an arbitral award, or nonbinding in the form 


14 The conciliation procedure of Annex IV is closely modeled on that of the Annex 
to the Vienna Convention on the Law of Treaties of May 23, 1969, in which it is ex- 
pressly stated that the report of a conciliation commission “shall not be binding.” 
UNITED NATIONS CONFERENCE ON THE LAW OF TREATIES, FIRST & SECOND SESSIONS, 
OFF. REC., DOCUMENTS OF THE CONFERENCE 2&9, UN Doc. A/CONF.39/27 (1969), 
reproduced in 63 AJIL 875 (1969). An informal suggestion has been submitted by 
the Netherlands and Switzerland, but not yet discussed, that would allow any party 
to a dispute before a conciliation commission to “declare unilaterally that it will abide 
by the conclusions or recommendations of the report as far as it is concerned.” Doc. 
SD/1, reproduced in 3 SEERECHTSKONFERENZ 1099. That suggestion is based on 
Article 85, paragraph 5, of the Vienna Convention on the Representation of States 
in their Relations with International Organizations of a Universal Character of March 
14, 1975, 2 UNITED NATIONS CONFERENCE ON THE REPRESENTATION OF STATES IN 
THEIR RELATIONS WITH INTERNATIONAL ORGANIZATIONS, OFF. Rec. 207, UN Doc. 
A/CONF.67/16 (1975), also in U.S. DEPT. or STATE, Pus. No. 8865, 1975 DIGEST oF 
UNITED STATES PRACTICE IN INTERNATIONAL Law 41 (1976). But the maintenance of 
the exclusively nonbinding character of the report of the conciliation commission is an 
essential element of the near-consensus reached in Negotiating Group 5. 
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oe of a report a a sneiliatin soiriticstony, There certainly is some jésidie 
"23." lof jurisdiction, perhaps: over types of dispute presently unforeseen, and 


“~, derive from the authority of an international tribunal to determine its own 
| jurisdiction; the so-called compétence de la compétence or Kompetenz- 


a " | thus not covered by paragraph 3(a).. In such cases jurisdiction would . 


FETE Kompetenz. More than that cannot be indicated with any conigenee at. 
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ear the present stage. 
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io, state, and that the coastal state should be protected from the “constant 


siderable loss of time and money,” ** was first clearly articulated in the 
', ° , general discussion on the settlement of disputes during the fourth session 
©” o (1976) of UNCLOS HI. But it was not reflected in any of the earlier 

ony woe. +. versions of Part TV. of the Informal and Revised Single Negotiating: Texts," 
wer The matter was further pursued in 1977, ‘especially by the developing 
7 coastal, states, and it was giver. vigorous expression in ICNT Article 296, 
| paragraph l. In his explanatory memor andum, the conference president 
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wrote: 
DE g. Ss The new formulation of article 296- is tended to provide safer 
yee against an abuse of power by a coastal State and at the same time to 
tae, T : avoid an abuse of legal process by other States. In paragraph 1 of this. 
$ © < + sarticle provision: has been made through pr aedu devices to: avoid 
M na the abuse, of legal process. * ; 


That objective was achieved by setting down in paragraph ‘L a series: of 


Lot oe i “conditions,” all of which had to be met before: any forum could: deal with 
"acto. ' any dispute relating to the exercise by a coastal state of sovereign rights- 


a" or jurisdiction provided for in the convention—obviously something very 
eee _ far-reaching. Those cumulative conditions were: (a) the forum should 
os aoe not call upon the respondent party to reply until the applicant party had 
oy established prima facie that the claim was well-founded; (b) the- forum 


should not entertain any application which in its opinion constituted an. 


ae abuse of legal process or was frivolous or vexatious; and (c) the forum 
a should immediately notify the cther party of the submission of the dispute, 
s °, that other party being entitlec, if it so desired, to present- objections to 


T the entertainment of the claim. © _- a 


x = i 4 . Without criticizing the idea that in ‘given circumstances a state. might 
oye | be in need of some additional protection against unjustified legal proceed- 


Sits ) 15 The representative of Madagascar, 5 Orr. Rec. 33-34 (1976). That and the 
PERAG following statements were made in tie course of a ‘general debate in the plenary meet- 


` < / ings on the topic of the settlement of disputes. 

5 T o 16 The representative of Kenya,‘id at 34. Similarly, the representative of Matus. 
ae “id. at 36. 17 Supra note 3. 

caer 18 8 Orr. Rec. 65, 70, UN Doc. A/CONE. 62/WP.10/Add.1 (1977), 16 ILM 1099“ 
Cee (1977). | 
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The notion that the dispute settlement procedure should not be dis- $ 
torted so as to jeopardize the economic or legal security of the coastal 


Arit O harassment” of having to appear before international tribunals at “con- -- 
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ings in ‘the oa situations ‘contemplated in’ the ‘new law. Fi the’ sea, ae 
formulation gives rise ‘to many difficulties which are to some extent both’. 
conceptual, and technical. : Conceptually, it is not easy to visualize inter- 
national legal proceedings instituted by states as being “frivolous,” and 
should there: be such a case the existing general.law no doubt would be 
able to take care of the abnormal situation, if only through the require- 
ment that negotiations conducted in good faith be exhausted. before the 
unilateral institution of international proceedings. 19 On the other hand, 


every truly unilateral institution of legal proceedings against another state `, 


will'be “vexatious.” Both those terms, torrowed from domestic law, are’ 
inappropriate to public international law and international relations, and 
their introduction here. could well reduce.to an empty shell all the labori- 
ously created, balanced system of third-party. settlement which any one of 
the contracting parties might wish to invoke in circumstances unforeseen , 
arid unforeseeable today. Also, given the basic. structure and function of 
international adjudication as it has developed in the practice and procedure 


of the. International Court of Justice, in established patterns of international — 


arbitration, and as is envisaged in the. Statute of the Law of the Sea Tri- 
bunal contained in ICNT Annex V, technical obstacles preventing ex parte — 
pronouncements proprio motu by any standing or ad hoc international 
- tribunal, solely on the basis of a unilateral institution of proceedings, that 
the claim is not prima facie well founded can easily be imagined. Since 
those cumulative conditions were to apply to all ‘proceedings against. all 
coastal states relating to the exercise of their “sovereign rights or jurisdic- 
tion provided for in the present Convention,” many saw a danger that the 
' mere presence of paragraph in, that form could render the whole dispute 
settlement process illusory and perhaps a ai the process of bringing the 
' convention into force, 

Negotiating Group 5 attempted to repair the situation in iis s redraft oe 
ICNT Article 296(1) as Article 296 bis.: That provision consolidates several 
informal suggestions advanced during the discussion.” It introduces into 


hoy 

Pi 5 
‘ 

‘ 


some economic zone dispute settlement procedures, in whatever forum.. 


(including the International Court of Justice, on the basis of ICNT Article 
287), what looks like a new, independent, pre-preliminary procedure, re- 
stricted to two questions: whether the claim is prima facie well founded 
(the decision would be limited to a determination that the claim is or is 


19 The following dictum of the Permanent Court of International Justice illustrates 


t 


the point: E 
-It would no doubt be desirable that a Stats should not proceed to take as serious 


a step as summoning another State to appear before the Court without having ' 


previously, within reasonable limits; endeevoured to make it quite clear that a 
difference of views is in question which has not been capable of being otherwise 
overcome, 


, Interpretation of micie Nos. 7 dod 8 (The Chorzów. rasa’. [1927] PCY, ser. A, 
No. 13, at 10. ICNT Part XV, section 1 (Articles 279-284) is designed to give we 
stance to that established principle., 

20 Notably by Switzerland, the Federal Republic of Seinany: and Israel, in working _ 
papers NG5/7, arate and. NCEE ia in 3 SEERECHTSKONFERENZ 808, 809, 
812.- i g 
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not prima facie unfounded) and whether the institution of the proceedings 
is an abuse of legal process. These possible pre-preliminary proceedings 
no longer appear as “conditions” (although that word still remains in 
Article 296(2), which Negotiatng Group 5 did not examine). Nor are 
they limited to cases brought against a coastal state. If the application is 
faulted on either of the named grounds, the court or tribunal “shall take 
no further action in the case.” This deliberately neutral formulation ren- 
ders it unnecessary for the forum to make any pronouncement as to the 
“admissibility” of the claim, with all the attendant repercussions. The text 
requires the forum to act on the request of a party and permits it to act 
on its own initiative. The obvious intention of paragraph 2 is that the 
pre-preliminary proceedings be swift, and probably even summary. Sig- 
nificantly, the new text avoids technicalities such as “objections to the 
entertainment of the application.” Paragraph 3 underlines this avoidance 
by preserving intact the rights of the parties to raise formal preliminary 
objections in accordance with the appropriate rules of procedure. The 
relation of Article 296 bis to the other limitations has still to be negotiated. 
If in its original form Article 296(1) was seen as startling in its broad 
sweep, the proposed text of Article 296 bis, even if at first it appears to 
contain some novel features, may in fact turn out not to be so radical but . 
rather to fit into what can be detected as a developing pattern of interna- 
tional jurisprudence in response to new patterns of international litigation. 
In some recent requests for indication of interim measures of protection, 
for example, the International Court of Justice, on the basis of an informal 
reaction of the respondent state not necessarily in a pleading, has made 
an ex parte examination and provisional determination as to the existence 
of a prima facie claim.” It would certainly be harder for an international 
tribunal to do this only on its own initiative and in the absence of any 
reaction whatsoever from the respondent state, and clearly at that pre- 
preliminary stage rules for the absence of appearance could not yet be 
invoked. Again, a close look at cases brought by unilateral application 
before the International Court cf Justice since 1946 may support a view 
that not all of them were sincere attempts to seek judicial resolution of 
legal disputes, and in that sense may have been abusive of legal process.?? 
Possibly, as a result, the revised Rules of Court adopted by the Interna- 
tional Court of Justice on April 14, 1978 (though not published before the 
adjournment of the first part of the seventh session of UNCLOS IIT), intro- 
duced safeguards against such abuse, notably in Article 38.2% The burden that 
Article 296 bis seeks to place upon an international tribunal acting on its 
own initiative may be a heavy one to discharge and, when the International 
21 See, e.g., the orders indicating interim measures of protection in the Nuclear Tests 
cases, [1973] ICJ Rer. 99, 103, paras. 21 ff.; id. 135, 139, paras. 22 ff. 
22 See S. ROSENNE, 1 LAW AND PRACTICE OF THE INTERNATIONAL Ccurt 363 (1965). 
23 IC], Acrs AND DOCUMENTS CCNCERNING THE ORGANIZATION OF THE Count, 
CHARTER OF THE UNITED NATIONS, STATUTE AND RULES CF Courr anD OTHER Docu- 
MENTS 93 (4th ed. 1978). 


Compare the new provision with Article 35, paragraph 2. of the 1972 Rules of Court, 
id. (2nd and 3rd eds., 1972 and 1977). 
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Court itself is the competent forum, the question whether that burden is — 
compatible with the Court’s powers and function under the Charter and 
Statute may well arise. But it cannot be said that the mischiefs it attempts 
to rectify have not been encountered, or that the political demands for this 
additional protection are excessive. 


IV. 


The proposed restructuring of Article 296, and the many suggested 
drafting improvements, would certainly make it easier to grasp the nature 
of the compromise being reached. Accommodation has to be found be- 
tween two sets of major conflicting positions: (1) between the maximalists 
and the minimalists on the general question of the compulsory settlement 
of international disputes, and especially judicial settlement, at all events 
going beyond the formulation of Article 33 of the Charter; and (2) on the 
specific question of the exclusive economic zone, between those who view 
the zone as “territorial sea” in the classic sense and aim to secure the - 
greatest possible degree of sovereignty over it, and those who regard the 
zone as an essentially high seas area, subject to certain sovereign rights 
and jurisdiction over natural resources acknowledged as vesting in the 
coastal state. The first set of opposing beliefs antedated the United Na- 
tions and even made its presence felt in the League of Nations Codification 
Conference of 1930, though it has only reached emphatic and decisive 
political proportions in the last three decades (it is not confined to any 
particular ideological grouping in the United Nations, but is widespread). 
The second confrontation is a new phenomenon: it has become one of the 
dominant features to leave its mark on UNCLOS III. Moreover, there is 
no coincidence in identity of states taking one or the other position in these 
two conflicts. 

One may reach a general conclusion that for the settlement of fisheries 
disputes in the exclusive economic zone, the text that has emerged from 
Negotiating Group 5 is about as far as this conference will be able to go, 
subject only to routine scrutiny by the Drafting Committee and, of course, 
to further substantive consideration of those aspects not fully exhausted. in 
the existing mandate of the group, such as Article 296 bis and perhaps. 
parts of Article 297. The quantity of jurisdiction resulting from the limi- 
tation of Article-296 is restricted; and even thai is tentative pending com- 
pletion of the overall “package deal,” not all of whose components are yet 
visible and which may come to embrace all outstanding matters relating 
to the zone still under discussion, at least in the Second Committee. 

The group's chairman, in his report before the adjournment of the first 
part of the seventh session, stated that although reservations had been ex- 
pressed, the final formula received widespread and substantial support. 
He likened that support to a “conditional consensus,” that is, a consensus 
conditional upon an overall: package deal, and he thought that consensus 
should be achievable on the group's formula as part of the package. 


24 Supra note 8. 
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3 i At the same , meeting, the president, reporting én the ein of disgùtes; a 
stated that the group had successfully: concluded its mandate, and also 


pointed out that other issues in relation to- Articles 296 and 297 had not - 
yet been considered.” At the end of the resumed session, the chairman 
invited the conference to define the issues requiring further negotiation 


in the group and to decide whether the group should review the issues it 
- had already negotiated.2* - A review at this juncture, it is ‘believed, could 
‘only relate to the political aspects of the group’s formula. 


Such was the principal ‘achievement of the seventh session of UNCLOS III 
in the matter of the settlement of fisheries disputes. It does not encourage the 
view that states are any more willing than they have been in the past. to _ 


entrust’ their sovereign rights to third-party settlement, at all events ‘in the 


untried area of the law of the exclusive economic zone. At the same | 


- time, the extension of jurisdiction to the more general types of disputes 


not involving those “sovereign rights,” and especially pertaining to the jus 


SHABTAI ROSENNE .* 


OPIC INVESTMENT InsuRANCE Is ALIVE AND WELL | 
On April 24, 1978, Congress approved Public Law 95-268, the Over- 


seas Private Investment Corporation Amendments Act of 1978.1 This law 
. modified certain provisions on OPIC in-the Foreign Assistance Act of 


1961 and gave OPIC operating authority for. insurance until ios tau 


30, 1981. 
It will be recalled that the 1974 senna (P.L. 93-390) to the For: 


- eign Assistance Act of 1969 set a schedule for the transfer of OPIC’s insur- 


25 Unnumbered document RE in note 6 supra, at 99. 
26 Report (UN Doc. NG5/18) submitted at the 108th meeting (A/CONF. 62/SR. 108, 


` September 15, 1978). At the next mzeting it was decided that the unnumbered docu- 
ment mentioned in note 6 supra, and the corresponding ‘document of the’ resumed . , 


seventh session, would be. included in the Official Records of UNCLOS III, despite . 
their informal character. They appear in the 10th volume, which is now available, as 
UN Docs. A/CONF.62/RCNG/1 at 13, and A/CONF.62/RCNG/2 at 126, 

a Member, Delegations of Israel to UNCLOS I, UNCLOS II, and UNCLOS III 


. (Chairman in 1973, and since 1978); Honorary Member, American Society of Interna- 


tional Law; Member, Institute of International Law. The views expressed in this note, 
‘completed in September 1978, are personal to the writer. 

199 Stat. 213 (1978). For the legislative history of Public Law 95-268, see Exten- 
sion and Revision of Overseas Private Investment Corporetion Programs: Hearings and 
Markup Before the Subcomm. on International Economic Folicy and Trade of the House 


. . Comm. on International Relations, 95-h Cong., Ist Sess. (1977) [hereinafter cited as 


House Hearings]; OPIC Authorization: - Hearings Before the Subcomm. on Foreign. 
‘Assistance of the Senate Comm. on foreign Relations, 95th Cong., Ist Sess. (1977) _ 
_ [hereinafter’ cited as Senate Hearings]; H.R. Rep. ‘No. 95-670, 95th Cong., Ist Sess. 
(1977); S. Rep. No. 95-505, 95th Cong., Ist Sess. (1977); H.R. Conr. Rep. No. 95- 
` 1043, 95th Cong., 2nd Sess. (1978). ; 
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dates were established: December 31, 1979, for OPIC’s direct participation. 

in inconvertibility and, expropriation insurance, and December: 31, 1980,. for a 
its participation as a direct insurer in war risk insurance.? In response to ` 
that legislation, I expressed doubts as to whether the private insurance. * 


gad ‘aa 7 3 Si ear we \-* 
tage NOTES AND COMMENTS” E 105, : 


‘industry would respond adequately to the challenge of writing insurance S 


for pòlitical risks on terms that would be both acceptable to investors 
and consonant with the policy objectives of the United States government.’ 


'I suggested that in the future the influence of private insurers might bring 


greater selectivity to bear on the choice of risks insured, to the detriment 


of the developmental mission of OPIC. Moreover, OPIC’s projected role’ 
as reinsurer and manager of the future insurance group would probably 
serve to. maintain > governmental involvement in investment disputes, . de- 


spite the desire cf Congress to avoid such involvement.‘ l 


Following a recent review of OPIC, the Carter administration decided 
that OPIC can advance several important U.S. foreign economic policy. 


objectives and that it should be continued. More specifically, the ad- 
ministration concluded that development of the poorer countries is in the 


national interest of the United. States, that private investment promotes ` 
such development, and that OPIC promotes such investment by lowering. 


the attendant political risks. These views of ‘the Carter administration ' 
followed those of previous administrations. At the same time, the admin- ` 


istration became convinced. that OPIC should, focus more heavily on the 
poorer developing countries. This objective appeared to contradict the 


1974 legislative mandate for OPIC to turn over its insurance role to the - 


private sector, which had led to the choice of relatively low-risk, profita- 
ble projects and not necessarily the best ones for developmental pur- 
poses. In order to enhance the prospects of “privatization,” OPIC had 


even considered insuring projects in such relatively developed countries 


as’ Kuwait, Hong Kong, Ireland, and Spain. As further grounds for 
recommending the continuation of OPIC, the administration claimed that 


it reduced the risk of expropriation and thus would also help prevent the ; 


emergence of thorny policy issues, including those posed by the Hicken- 


looper amendment.’ i ed 


. Although expropriations of certain. OPIC -insured investments have ` 


occurred, e.g., in Chile, Jamaica, and Bolivia, it may well be that the re- 


' Iuctance of host governments to become involved in a direct controversy . 


with the U.S. government has reduced the danger of expropriations. A. 


, number of other considerations that tend to reduce the risk of expropria-. 
tion of OPIC-insured investments should ‘be mentioned. OPIC screens , 


f 


2 See panerally: a MERON, INVESTMENT INSURANCE IN nemo: Law 11l- 
18 (1976). e -' 37d. at 118. 
4 See id. at 116-17. 


' 3 


5 Senate Hearings 7T (Testimony by c. Fred Bergsten, ARI Secreta for e o 


. national Affairs, Department of the Treasury): 
i 6 Id. at 9. 
1Id. at 11. See also Lillich, Requiem for Hickenlooper, 69 AJIL 97 (1975). 


4 


p 
è 


© . owt T a _ 
4 R 1 i 4 


f 


, 
1 4 


106, “THE AMERICAN JOURNAL OF INTERNATIONAL LAW  [Vol. 73 


all applications for investment iasurance 'to determine the developmental 
effect of the proposed investment on the host country. It rejects projects 
likely to impose excessive costs ən the host country’ on the ground that 
investment projects that are compatible with the country’s development 
are less vulnerable to later confiscation. Moreover, the insured investor's 
knowledge that should he present a claim to OPIC, his conduct with 
respect to his obligations under the insurance contract will be examined, 
is important in deterring him from irresponsible or illegal acts. OPIC 
also attempts to improve the form and ‘character of each investment 
(project structuring), making iz more attractive and beneficial to the 
host country. Finally, OPIC tries to head off disputes between the in- 
vestor and the host country, anc to assist in the settlement of such dis- 
putes.*° 

The new administration policy resulted directly from the failure of the 
efforts to turn over the insuranc2 functions of OPIC to private insurers. 
In February 1975, OPIC established an association known as Overseas 
Investment Insurance Group (OIG), with the participation of a number 
of U.S. and foreign insurers, including Lloyd’s of London. OIG consti- 
tuted a first-loss pool for inconvertibility and expropriation risks with a 
capacity of paying claims annuelly up to $40 million per country and 
$80 million in the aggregate; however, the private underwriting capacity 
was limited to $10.2 million per country per year. The participation of 
private United States insurers in OIIG has proved disappointingly small. 
Although insurance policies continued to be written for periods of up to 
20 years, private insurers were not willing to accept more than a l-year 
renewable commitment; they thus reserved their right to withdraw on’ 
each anniversary and obligated OPIC to assume their coverage if they did 
withdraw. This reluctance of private insurers to accept commitments to 
long-term insurance posed difficulties for OPIC. Moreover, OPIC had to 
retain liability for catastrophic coverage, i.e., excess coverage over the 
OIG limit indicated above. Neither Lloyd’s nor other private insurers 
was willing to participate in the insurance of land-based war risks, which 
continued to be covered by OPIC alone. Furthermore, many private 


‘8 Overseas Private Investment Corporation: Hearings Before the Subcomm. on Foreign 
Economic Policy of the House Comm. on Foreign Affairs, 93d Cong., Ist Sess. 286 
(1973) (Statement of Bradford Mills, President, OPIC). 

9 Multinational Corporations and United States Foreign Policy: Hearings Before the 
Subcomm. on Multinational Corporations of the Senate Comm. on Foreign Relations, 
93d Cong., Ist Sess. 414, 417 (1973) ‘Statement of Herbert Salzman, Acting Presi- 
dent, OPIC). See also Salzman, How tc Reduce and Manage Political Risks of Invest- 
ment in Less Developed Countries, in Grosa Companies 85 (G. W. Ball ed., 1975). 

10 Senate Hearings 154 (Statement of Rutherford M. Poats, Acting President, OPIC). 
On investment dispute avoidance and mvestment dispute resolution, see also House 
Hearings 420-28, App. 13 (by Steven Franklin, legislative counsel, OPIC); T. MERON, 
supra note 2, at 96-98; Gilbert, infra ncte 19; H.R. Ree. No. 95-670, at 6-8. 

11 Senate Hearings 16-18 (Statement of Rutherford M. Poats). OPIC explained 
that the limited participation in OIG of private insurers is due, inter alia, to their 
unfamiliarity with political risk insurance, and to “its non-actuarial character.” Senate 
Hearings 28-29, 
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insurers indicated that they would not participate in OIIG unless OPIC 
retained a significant share of first-loss liability and continued direct under- 
writing and claims management.!? Finally, efforts to create a multilateral 
investment insurance agency and a multilateral reinsurance association 
affiliated with the Berne Union have so far failed. This is of importance 
because the 1974 legislation (Public Law 93-390) established a schedule 
for the transfer of OPIC insurance operations to private insurance com- 
panies or multilateral organizations. In these circumstances, it was clear 
that the 1974 legislative mandate was unworkable. 

In the course of the 1977 congressional hearings on OPIC, the adminis- ` 
tration witnesses argued that while OPIC insurance was not the reason 
why investments were made, certain projects which appeared unprofitable 
because of high political risk might become profitable if the risk were 
reduced through insurance. It was further argued that many ‘investors 
regard investment insurance as indispensable to a decision to make an 
investment. Political risk insurance thus substituted the cost of a fixed 
premium for an open-ended risk.4 The administration did not present 
sufficient information to Congress, however, to indicate what investment 
projects would have been undertaken even without OPIC insurance. The 
relevant factors include the projected profit margin, the assessment of the 
risk associated with a particular country, the form of the investment— 
debt, equity, or services—and the size of the investment. Moreover, the 
evaluation of OPIC would have been enhanced by more detailed infor- 
mation on the relationship between the size and type of investor com- 
pany (large multinational corporations contrasted with medium and small 
firms) and dependence on investment insurance. 

Like other investment insurance agencies in developed states, OPIC 
has continued its traditional policy of not varying insurance rates by 
country, whatever the political risk. In theory, this policy encourages 
investment in the least developed countries where the risks are perceived 
to be the highest. Nevertheless, this policy should be carefully examined, 
especially in view of the fact that OPIC’s record in channeling investments 
to the poorest LDC’s has not been impressive and in light of general insur- 
ance practices.*° 


12 Id. at 29. 

13 House Hearings 94~95 (Statement of Rutherford M. Poats). According to Poats, 
OPIC was discussing with the European Economic Community the possibility of pool- 
ing investment insurance risks on mineral projects. Id. at 95. Some harmonizing of 
terms of investment insurance and policy coordination has taken place as a result of 
discussions among Berne Union members, Regarding the Berne Union, see T. MERON, 
supra note 2, at 47-48. See also Investment Insurance Systems (1978), a mimeo- 
graphed paper distributed by the Berne Union. l 

14 §. Rer. No. 95-505 at 6-7; Senate Hearings 162-64. 

15 S. Rep, No. 95-505 at 7. See also A. LOWENFELD, INTERNATIONAL PRIVATE 
INVESTMENT 103 (1976). Under the recently revised system, premium base rates have 
been established for different industries. They can be increased or decreased by up 
to one-third, depending on the risk profile of the project. OPIC INVESTMENT INSUR- 
ANCE Hanpsook 11-12 (June 1978).. 
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The uein of Bodon variable: insurance’ ' rates, beter is oe g 
.". from simple. Because this would involve: rating countries. as Ansurance | 


risks, there is the obvious danger that a decision by OPIC, a govern- 


mental agency, implying that a‘ particular country is especially likely to 


expropriate foreign investments might. raise an additional political issue 
for the U.S. government in its relations with the country concerned.** More- 
over, it has been argued that the use of countries as a rating variable in 


the schedule of premiums would be a minor factor since OPIC is insuring 


investments only in less developed countries. and is -considering long-term 


‘rather than short-term. risks." In any event, the decision that a country- 


poses a high risk of expropriation in the short term is likely to bring about 


“the exclusion of that country from the list of countries where OPIC issues 


+ 
~~ 


Comm. on International Relations, 95th Cong., Ist & 2nd Sess. 46-50 (1978). 


investment insurance.** Furthermore, it is unlikely that private investors — 


would be willing to consider such expropriation-prone countries for in- 
vestment, even if insurance, were available. 7 ae 
Another question which may require a ‘more detailed and critical ex- 


“amination is OPIC’s claims settlement practice? The principles that’ 
‘ guide OPIC in denying some claims of insured investors are not always 


clear, especially if the proclaimed policy. continues to be the encourage- 


ment, of investments and_.of confidence in the efficiency of. political risk 
insurance. l 


- While the record appears to' so OPIC’s claim that ‘its insurance 


' restrains rash action against insured investors by host governments, facili- - 


tates compensation negotiations, and reduces the risk of confrontation. 


_ between governments,” Senators Church and Case continued to maintain . 
' the views held in 1973 by the Subcommittee on Multinational Corpora- 


tions of the Senate Committee on Foreign Relations that the OPIC pro- 
gram increased the likelihood of involvement by the United. States gov- 
ernment in the internal politics of other countries.™ Senators Church and 


On investment, insurance premiums of other developed states, see Extension of the 
Overseas Private Investment Corporation: Markup and Hearings Before the House 

16 See Multinational Corporations and United States Foreign Policy, supra note 9, 
at 263, 17: House Hearings 216: 

18 For a number of recent examples of such countries, see Senate Hearings 113-14. 


_ On the problems involved in such exclusions and in the preparation of OPIC Country 


_ | Adams, The Emerging Law of Dispute Settlement under the United States Investment | 
`. Insurarice Program, 3 L. & Pory Int’. Bus. 101 (1971); Hunt, Valuation Experience 


Lists, see T. MERON, supra note 2, at 76-79. 
19 See generally, T. Meron, supra. note 2, at 100-10; Gilbert, Expropriations and 
the Overseas Private Investment Corporation, 9 L. & Pow’y Int’. Bus. 515 (1977); 


of Government Investment Insurance Operations in 3 Tare VALUATION OF NATIONAL- 
IZED PROPERTY iN INTERNATIONAL Law. 69 iR. Lillich ed., 1975); A.. LOWENFELD, 
supra note 15, at 140-43. 20 Senate H earings 26. 


21S, Rep. No. 95-505, at 43. This fear of involvement may be related historically . 
to the criticism advanced against large multinational corporations and against OPIC’s : 
exposure to large claims: by such corporations. The strong sensitivity among U.S. 


legislators to the possibility that government-to-government confrontation may arise 
from government-insured private investment has been caused also by claims that the 
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< Case nn criticized the. inherent oatadietan in the OPIC program “bet 
' tween ‘the ‘achievement.’of public policy objectives and sound insurance ~ 


_ practices, the fact that the largest multinational ‘corporations continued, 
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countries,22 ` ` i 

Not unlike its predecessor enactments on OPIC, de. 197 8 iw is a pod 
uct of compromise and. contains some ‘contradictory guidelines. Its prin- 
‘cipal features, of course, are the termination of the: “privatization” mandate -. 
and the extension of OPIC’s operating authority for insurance programs r 


until September 30, 1981. Indeed,’ section 3(7) of Public Law- 95-268 
_ prohibits OPIC from entering into ‘risk-sharing agreements for. the direct > ` 


underwriting of insurance with private insurance, companies, financial in- 
stitutions, other persons, or groups thereof, except on an “individual basis,” 
on equitable terms, and if such arrangements facilitate- the achievement . 
of OPIC’s purposes. It may be observed that thé words “individual basis” 
are not entirely clear, Would they cover the pooling of investment insur- 


-ance risks on mineral projects as a category? Moreover, utider section - 


-234(a)(2) of the Foreign Assistance Act of 1969 (Public Law 91-175, as 


`- United States has been too deeply involved in the internal economic affairs of certain | 
host countries. Moreover, the danger ‘of confrontation with’ host countries is’ in- 


_rights’ and to international arbitration of investment disputes. OPIC investment in- a 


‘host government. Id. at 138. A recent Note by the UNCTAD Secretariat has ob- 


possess any real valuė in critical cases?” UN Doc. TD/B/AC.27/R.4 at 10 (1978). 


amended by Public Law 93-390), OPIC may ‘still make arrangements for l 
sharing investment insurance liabilities with A governments or with 
multilateral institutions. i we ; ee 


creased because of the double requirement for the issuance of OPIC investment insur- `` 


i 


ance, namely, that bilateral investment guaranty agreements be concluded:.with the 


host countries and that OPIC be. assured the right to be subrogated for the insured V.) 


investor, See T. MERON, supra note 2, at 76-77. The insistence of OPIC on such 
conditions continues to give rise to difficulties in South America, where a’ number, of 
states have adopted a negative attitude to the OPIC requirement for subrogation 


surance is consequently not available in certain South American states. See House 


H earings 93-94. Certain other developed states with programs of foreign investment i 


insurance do not insist on such conditions and follow a more flexible policy. Exten- 
sion of the Overseas Private Investment Corporation Markup and Hearings supra note 
15, at 47; 'T. Meron, supra note-2, at 40—41. oy 

It has been observed that. in certain cases, ifta claim cannot be auka directly by 
the investor through talks or arbitration with the’ host government, then the issuie 
might be too sensitive for the fórmal appearance of the investor's government as 
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subrogee. Id, at 41. It may be of interest. to mention. that in Canada assurance of © hy 
` subrogation was eliminated from the legal preréquisites for the issuance of insurance: 


`" -Id. at 127-28. Contractual arrangements applicable in-countries such as the United’ $ 


Kingdom’ ‘facilitate the task ‘of the governmental investment insurance agency. to keep., 
the investor. out front and to avoid: a direct confrontation between that agency and the 


served. that investment guarantee agreements’ or agreements permitting the insuring | 


government to take over the claim by subrogation “are by no means universal, ‘and - 


some authorities have stated that: they do not feel that subrogation rights. would 


On subrogation and the role of OPIC in the settlement of investment disputes, see 
T. MERON, supra note 2, at 90-100. 
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A number of provisions in the new legislation instruct OPIC to give 
preferential treatment to small firms, particularly those falling below the © 
“Fortune 1000” list of largest companies.?? OFIC is also instructed to 
give preferential consideration to investment projects in less developed 
countries with per capita incomes of $520 or less (in 1975 U.S. dollars) 
and to restrict its involvement in investment projects in less developed 
countries with per capita incomes of $1,000 or more (also in 1975 U.S. 
dollars). The legislative history indicates, however, that OPIC is given 
considerable latitude in applying this policy. It may establish certain 
categories of exceptions and it may approve certain individual exceptions, 
including exceptions for countries that would be excluded by the national 
income tests.** i 

Despite the emphasis on OPIC’s broader mission and on the develop- 
mental purposes of its projects, a number of important domestic concerns 
have been expressed in the new law. Thus, OFIC is to decline to issue 
any contract of insurance or re-nsurance if it determines that the invest- 
ment concerned is likely to cause a significant reduction in the number 
of employees in the United States. In this connection, it may be recalled 
that Senators Church and Case claimed that the United States loses an 
estimated 150,000 jobs per year as a result of direct foreign investment by 
U.S. firms and that unless this cost is outweighed by some compelling 
foreign policy interest, there can be no justification for the continuation 
of OPIC.?5 

In theory; of course, one could oppose foreign investment in general, 
regardless of insurance, and stil] favor it over tax-supplied funding by the 
Agency for International Develcpment as a means of transferring produc- 
tive resources in accordance with stated developmental! objectives. The 
AFL-CIO has called for an end to OPIC because U.S. jobs and technology. 
are exported at the country’s own expense. The labor organization has 
argued that OPIC insures industries that displace exports from the United 
States and whose imports cost the United States jobs, especially industries 
in which U.S. unemployment is already severe.” In reply, OPIC claims 
that numerous studies have supported the thesis that in the long run, 
foreign investments generate exports and trade, as well as return of capital, 
and therefore result in a net increase of employment in the United States. 
Moreover, OPIC’s enabling legislation and corporate policies require it 
to further the balance-of-payment and employment objectives of the 


23 Regarding the definition of “small business,” see H.R. Conr. Rep. No. 95-1043 
at 9: S. Rep. No. 95-505 at 25. 

24 See Senate Hearings 92-93; H.R Conr. Rep. No. 95-1043 at 8. 

25S, Rep. No. 95-505 at 43—44. Previous OPIC legislation was not as far-reaching. 
It provided that OPIC was to decline to issue contracts of insurance for an investment 
if it determined that such an investment was likely to cause the investor significantly 
to reduce the number of employees in the United States through replacement of his 
U.S. production with production from such investment which involved substantially the 
same product for substantially the same market as his U.S. production (“runaway 
industries”). , i 

26 See Statement by the AFL-CIO on H.R. 7854 in House Hearings 353-59, App. 9. 
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United States and to decline to assist “runaway industries.” Because of 
the screening out of all projects that might have a significant adverse effect 
on the’ domestic job market, OPIC is confident that—whatever the impact 
of American investments abroad in general might be—the net impact of 
OPIiC-insured investment will be to increase employment in the United 
States.?” 

Public Law 95-268 also gives expression to various protectionist con- 
cerns. Thus, OPIC may not provide insurance or reinsurance for any new 
or significantly expanded project involving copper if the new or expanded. 
production of copper is planned to begin before January 1, 1981, and it 
may not support such projects scheduled to begin production after that 
date if they will cause injury to the primary U.S. copper industry. In 
addition, OPIC may not provide insurance or reinsurance for any oa 
involving palm oil, sugar, or citrus crops for export.?® 

Other provisions of the new legislation contain certain ground rules on 
the ethics of doing business abroad. No payments may be made under 
any future OPIC insurance or reinsurance for loss incurred in connection 
with a project, if the “preponderant cause” of that loss was an act by the 
investor or certain other persons seeking payments from OPIC and if a 
court of the United States has entered a final judgment that such an act 
constituted a violation under the Foreign Corrupt Practices Act of 1977. 
Moreover, OPIC was to adopt regulations, which it has done, setting forth 
appropriate conditions under which any person convicted under the For- 
eign Corrupt Practices Act of 1977 for an offense related to a project in- 
sured by OPIC shall be suspended, for a period of not more than 5 years, 
from eligibility to receive OPIC insurance or reinsurance.”® 

The by now customary provisions on respect fer human rights are also 
incorporated in the new OPIC legislation. OPIC is instructed to take into 
account all available information about observance of and respect for 
human rights and fundamental freedoms in a given country and the 
effect the operation of its programs will have on such human rights and 
fundamental freedoms. 

Finally, in addition to projects directly benefiting needy people, OPIC 
may support a project if the national security of the United States so 
requires. 

Despite the probably.unavoidable contradictions and imperfections, the 
extension of OPICS s mandate under Public Law 95--268 deserves our 
welcome. 

‘THEODOR MERON * 


27 See OPIC Response to AFL-CIO Statement on H.R. 7854, in House Hearings 
- 370-72, App. 10. See also the statement of Senator Javits that the beneficial effect 
of OPIC on the development of foreign markets also helps U.S. exports and employ- 
ment. Senate Hearings 70. 

28 According to the sponsor of the provision, “export” means export to the United 
States. H.R. Conr. Rer. No, 95-1043 at 11. 

29 43 Fed. Reg. 36,064 (1978). 

° Professor of Law, New York University School of Law 
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ie ae On October 17, 1977 the Uncted Kingdom referred to the court of arbi- 
cele i. * tration two questions relating to the meaning .and scope of the court's. 
sbar | Decision of 30 June 1977 on. the delimitation of the continental shelf þe- 
tween the United Kingdom and France. The court’s Decision. of 14 
mi Ge, > March 1978? on the matters raised by the United Kingdom’s application 
: ints ` * 1 addresses a variety of legal questions relating not only to specific maritime 
“ji: boundary issues but to the interpretation “of arbitration agreements as 
..." io well Any impression that the referral by the United ‘Kingdom only raised 
Žan +" technical questions of narrow imterest should be avoided, because the legal 
questions posed and the conclusions drawn have an independent impor- 
>on ..! tance, and are also essential. to an understanding of the Decision of 30 
“As.” June 1977.3 : 


SY ; At will be recalled that this decision established the donen shelf 
ek boundary between the United Xingdom and France in two geographically 


ae different areas.* For the. area aorth and west of the Channel Islands, the 
s ai. a court decided that the continental shelf boundary should be established’ so 
ae as not to encroach upon the islands’ established 12-nautical-mile fishery zone. 
Ye _ For the Atlantic area, commonly referred to as the Western Approaches, 


4°.” the court decided that the continental shelf boundary, should take account 
> a of the distorting influence of the Scilly Isles and give them “half-effect,” 
rag while otherwise applying the 2quidistance method. More precisely, the 
aes wy 7 f -  1The United Kingdom of Great Britain and Northern Ireland and the French Re- 


public Delimitation of the Continental Shelf Arbitration Agreement of 10 July 1975; 
‘Decision of 30. June 1977, At the time this note was written, the English text of the. 
ee a decision had: not yet been published. It is now available in S. Ops, THE INTERNA- `, 
ootte.. TIONAL Law OF THE OcEAN DevzLopMENT. Basic Documents (Supp., October 
eien 1978). The Arbitration Agreement of 10 July 1975 is‘ presented in its entirety at the 
a aa beginning of the arbitral court’s decsion. [1975] Gr. Brit. TS-No. 137 (Cmd. 6280). 
es ae The court of arbitration consisted of Erik Castrén (president), Herbert Briggs, André 
“+ '  * Gros, Endre Ustor, and Sir Humphrey Waldock. The registrar was Lucius Caflisch, 
,, 4 ' and the court sat in Geneva. | 
2 The United Kingdom of Great 3ritain and Northern Ireland and the French Re- 
_‘ | public Delimitation of the Continental Shelf (Interpretation of the Decision of 30 
oe ‘June 1977); Decision of 14 March 1978 [hereinafter cited as 1978 Decision]. At ' 
P the time this note was written, the Erglish text of the decision had not yet been published. 
The members ‘and location of the court were as in note 1, supra. Sir Humphrey 
K ; © Waldock appended a separate opinion to the dersin, and Judge Briggs a pE 
eae. y opinion. See note 23, infra. , 
T For the French texts of the decisions, see Le ROYAUME-UNI DE GRANDE Barane 
w ET DIRLANDE DU Norp ET LA RÉPUBLIQUE FRANÇAISE DÉLIMITATION DU PLATEAU 
CONTINENTAL; Décision pu 30 ju 1977, and (same title plus) Décision pu l4 
MARS 1978, Paris, La Documentation Française, 1977 and 1978, respectively. 
3 For a general report on the Decision of 30 June 1977, see Colson, The United 
g Kingdom-France Continental Shelf arbitration, 72 AJIL 95 (1978). For an interpre- 
or tk tation of that-decision, see Blecher, Equitable Pelmnapgn of Continental Shelf, supra , 
oar at 60. 
+ A chart of the boundary area caa be found in Colson, supra note 3, at 107. 
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' court defined the’ continental ict boundary as ‘the line midea betwean | 
two “equidistance lines”: .one determined ‘from Ushant (France) and the 

' Scillies (United Kingdom), and one that disregarded the. Scillies and 
was determined from Ushant and the mainland of the English coast. In 
‘accordance with Article 9(1) of the Arbitration Agreement, the court traced. 
the course of the two boundaries on a’ boundary-line chart prepared by a -. 


court-appointed technical expert.’ Also, the court annexed to the Decision of . 


30 June 1977 the technical expert’s Technical Report to the Court, which 
explained the calculations performed to-arrive at’ the various lines and 
the precise coordinates of the continental shelf boundary in’ both areas. 
The coordinates thus calculated were. included in the _ dispositif of the 
court’s Decision of 30 June- 1977.6 ` 


The United Kingdom made application to the court pursuant to Article 
| 10, paragraph 2 of the Arbitration ‘Agreement. „Article 10 provides: | 


l. The two Governments agree to accept’as final and binding dpon | 


‘them the decision of the Court on the question specified ‘in Article 2 
of the present Agreement. 


2., Either Party may, within three months of the eter of the 
. decision; refer to the Court any dispute between the Parties as to. ae 
meaning and scope of the decision. 


The application was preceded by an exchange of diplomatic corre- 
spondence between the parties. Following receipt of the court's Decision 
of 30 June 1977, the United Kingdom notified France that its consideration 
of the terms of the decision and the accompanying boundary-line chart, 
together with-the technical report, had raised certain technical questions 


as to the meaning: and scope of the decision.. It proposed urgent talks | 


between representatives of the two governments to resolve the questions, 
while reserving its rights under Article 10(2). -The French responded 


_by refusing to participate in such talks, focusing on the binding nature 


‘ of the decision required by paragraph ‘1 of Article-10. ‘Consequently, the 


United Kingdom notified France of its intent to refer the dispute to the 
court in accordance with Article’ 10(2). 
In its application the United Kingdom asked ‘the -court to address itself 


to these questions: 


(1) the techniques. asa methods employed for drawing o on the bound- 
‘ary-liné chart the 12-mile enclave boundary to the north and west 
of the Channel Islands; 


. (2) the techniques and methods employed for drawing on the iad 


i 


8 Article 9(1) of the Arbitration Agreement provides: 


1. When the proceedings before the Court have been completed,. it shall trans- 


mit to-the two' Governments its decision on the question specified in Article 2 
of the present Agreement. The decision shall include the drawing of the course 


of the boundary (or boundaries) on a-chart. To this end, the Court shall be’- 


entitled. to appoint a technical expert or experts to assist it in preparing the chart. | 


6 In the Decision cf 14 March: 1978, the term “dispositif” is used to mean that por- 
tion of the Decision of 30 June 1977 which follows paragraph 255 and which is pre- 
ceded by the words: “For these reasons, [t]he Court, unanimously, decides.” There 
follows a list-of coordinates nad reference to; the boundary-line chart. 


kd 
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ary-line chart the portion of the boundary west of point M’ out to the 
1,000 metre isobath.” 


The matters of concern to the United Kingdom were not complex. It 
pointed out that in the Channel Islands area the line traced on the 
boundary-line chart and described by the coordinates in the dispositif 
did not correspond to the court's statement in paragraph 202 of the 1977 
decision that the continental shelf boundary was to be established 12 
nautical miles from the baseline of the Channel Islands. In fact, the 
boundary-line chart and the dispositif described .a boundary that en- 
croached on the 12-nautical-mile fishery zone in two areas—one 14 nau- 
tical miles in length and the otker 13 nautical miles in length—in widths 
up to 2.5 nautical miles. The apparent reason for this discrepancy was 
that five low-tide elevations and two dry land features had been dis- 
regarded in the preparation of tne boundary-line chart. 

The question in the Western Approaches was of a different character. 
The court had said in the Decision of 30 June 1977 that an equitable 
delimitation in this area would be one giving “half-effect” to the Scilly’ 
Isles, and it had described this method as follows: 


The method of giving half-effect consists in delimiting the line equi- 

. distant between the two coasts, first, without the use of the offshore 
island as a base-point and, secondly, with its use as a base-point; a 
boundary giving half-effect zo the island is then the line drawn mid- 
way between those two equidistance lines.® 


In the United Kingdom’s view the line on the boundary-line chart and 
the coordinates in the dispositif did not accord with this criterion because 
the construction lines used to de:ermine the midway line of the continen- 
tal shelf were not “true equidistance lines.” The United Kingdom pointed 
out that these construction lines were calculated on a chart using the Mer- 
cator projection, without taking .nto account the scale distortion inherent 
in using Mercator charts. It wa: explained that because of the curvature 
of the earth’s surface, the horizonzal distance scales on a standard Mercator 
chart are not generally constant. but vary according to latitude. Thus, 
allowance for scale distortions has to be made in order to calculate a 
line that would be equidistant on the earth’s surface, rather than on the 
chart. The application noted that if such distortions were taken into 
consideration, the midway bouncary line would be more advantageous to 
the United Kingdom—to the extent of about 6 nautical miles at the 200- . 
nautical-mile limit—than the continental shelf boundary shown on the 
boundary-line chart and described in the dispositif. 

France responded to the application of the United Kingdom by raising 
three procedural questions. First, the application was inadmissible be- 
cause it was not filed within the 3-month time limit prescribed in Article 
10(2) of the Arbitration Agreement. Second, a dispute between the par- 


71978 Decision, United Kingdom “Application to the Court of Arbitration Pursuant 
to the Provisions of Article 10, paragreph 2, of the Arbitration Agreement of 10 July 
1975,” para. 1. l 8 Supra note 1, at para. 251. 
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ties relating to the “meaning and scope of the decision” had not arisen 
within the 3-month time period. And third, the powers of interpretation 
vested in the court by Article 10(2) only permitted it to elucidate the 
meaning of an obscurity in the decision rather than to modify its content 
in any way. 

The first of these procedural amak arose because the court’s deci- 
sion, dated June 30, 1977, had been communicated to the parties on July 
18, 1977, and the United Kingdom’s application was filed on October 17, 
1977. France maintained that the clock should be considered to have 
started on June 30, 1977; the interval between the date of the decision 
and its communication to the parties was immaterial. The French sought 
to bolster this argument by noting that the delay in communicating the 
decision to the parties took place with their consent; therefore, since the 
parties did not ask for an alteration of the 3-month period, their silence 
should be interpreted as having indicated that they did not consider the 
interval important enough to warrant postponing the start of the 3-month 
period. | 

The court was not convinced by the French position, on the ground that 
the right of referral in Article 10(2) would have no reality other than in 
relation to a decision that had been made known to the parties. This 
view was confirmed by the use in the English text of Article 10(2) of 
the word “rendering,” which the court interpreted to mean the “handing 
down or delivering of the decision to the parties.” ° 
court noted that its rules of procedure, established pursuant to Article 3 
of the Arbitration Agreement, provided that the award should be read out 
in a formal.session of the court and that this had been dispensed with 
at the court’s suggestion in order to avoid certain expenses to the parties. 
In agreeing to the court’s proposal, which was responsible for the’ delay 
in delivering the decision to the parties, the United Kingdom could not 
have assumed that it was reducing its legal rights under Article 10.*° 

The court was also not sympathetic to the second French procedural 
contention that a dispute as to the “meaning and scope of the decision” 
had not arisen between the parties within the relevant 3-month period, 
In this connection, the French alleged that the diplomatic notes exchanged 
prior to submission of the United Kingdom’s application indicated a dis- 
pute “not as to the meaning and scope of the Decision but as to the 
paternity of its several parts.” The distinction drawn by the French was- 
not readily discernible; moreover, the diplomatic notes indicated that the 
parties held completely divergent views as to the court’s reasoning, the 
boundary-line chart, and their implications. The court endorsed the find- 
ing in the Chorzów Factory case'* that to require undue formality in 
establishing the existence of a dispute would be out of place in the context 
of a request for an interpretation of a judgment." 


3 1978 Decision, para. 3. 10 Id. at paras. 4-5, 
11 Id. at para. 8. 

12 Chorzów Factory case, [1927] PCI, ser. A, No. os 

13 1978 Decision, para. 12, 
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Having rejected France's frst two isos al points, the ‘aott zave- a 


more sympathetic’ hearing to the third, which challenged its authority to 


“reconcile” and “rectify” certair ‘elements in the decision (including .the. 


boundary-line chart) as reques-ed in the United Kingdom’s application. 
The French position: that the court lacked such power was based on the 


` the decision was final and bind:ng between. the. parties. 


, 
- wa 


line traced on the boundary-line chart. Adopting this -limited interpreta-. 


w 


The court found that the issaes of whether contradictions existed and 


of an examination of the substantive merits of the ‚United Kingdom’s 
claim; the court therefore propcsed to examine these questions as it, took 
up each substantive point. In this connection, the court could not avoid 
discussing the relationship between its reasoning and the dispositif and 


boundary-line chart, but its power to do was also.challenged by the ` 


French. 
France contended that the “decision” subject to interpretation under 


Article 10 of the Arbitration Agreement was that found only in the dis- 


positif, in other words, that part of the award preceded by the words, 
“For these reasons, [t]he Court, unanimously, decides,” ** and in the 


tion of the word “decision” as it was used in Article 10 opened up the 
argument that the right of recourse allowed under Article 10(2) empow- 
ered the court ‘only to interpret zhe dispositif and boundary-line chart, but 
not the rest of the ‘award, including the reasoning. France insisted that 
the right of recourse did not extend to the reasoning of the award because 
the reasoning was not the actua- reply (“decision”) to the question posed 
by the Arbitration Agreement. That rep: could only be roang in the 


dispositif and boundary-line chart. 


‘The British view as to where the court’ s, “decision” was to be found 
differed fundamentally from the French. The United Kingdom argued 


- that certain statements within the body of the decision constituted essential 
elements of the award and ‘accordingly formed an integral part of the 


court’s response to the question posed by the Arbitration Agreement. 
Consequently, the dispositif and boundary-line chart had. binding force, 
except to the extent that they were inconsistent with those principles’ 


essential to the court’s decision 


The court was not sympathetic to France’s narrow interpretation of 


the word “decision” in Article 1C, holding that it could not adopt an inter- 


pretation that in effect would detach the reasoning from the dispositif 


[ol 73° 


` provision in paragraph 1 of Article 10 of the Arbitration Agreement that’: 


whether rectification was within its power were not necessarily of a pro- , 
` ¢edural character. Such questicns could only be answered in the context 


~ 


and boundary-line chart unless the parties had so intended—and stich © 


intent was not evidenced. The court relied heavily on the Chorzów Fac- . 


tory opinion in finding that the generally recognized principles governing 


the relations among the disposit-f, the chart, and the reasoning of a deci- 


sion in an international proceeding were applicable in this case, It 
ay o, 


14 Id. at para. 16. 15 Supra note 6, 
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z stated: that the process of * interpretation” ole serve to explain but‘ Abe oa 


change what had already been decided with binding force. . ‘Thus, the ` 


critical ‘question was, What had the court decided with binding force? - 


The court held that “if findings in the’ reasoning constitute a condition 
_ essential to the decision given in the dispositif, these findings are to be 
` considered as included amongst the points settled with binding force.” 1° 

Having reached this- conclusion, : the” court determined’ that certain pas- 
sages in its reasoning. were indeed essential to the decision; thus, in the 
context of the United Kingdom’s. application, a request for interpretation 


“must, if upheld, entail -some adjustment—to use a neutral term—of ‘the . 
dispositif.” The need for such adjustment, however, could only be — 
established by: examining the two substantive problems raised, by the: 


United Kingdom: 


The court first turned to consideration of the uton shelf boundary- 


in the Channel Islands. Paragraph 202 of the 1977 decision states that-this 
boundary should “be drawn at a distance of 12 nautical miles from the 
established baselines of the territorial sea of the Channel Islands.” The 
dispositif and boundary-line chart, by use of arcs, circles, and coordinates, 
described a boundary that falls short’ of 12 nautical miles in some areas 


because five low-tide elevations and two dry land low-water features were _ 


not used as base points for measuring the distance. France, in respond-. 
ing to a written question of the court, did not contest the United King- 
dom’s identification of the relevant base points in this area. In addition, 
the court’s technical expert verified.the status of the ' geographical features 
listed by the United Kingdom. In this connection, the court cited the 
` United Kingdom’s claim that it -had. consistently, used these base points 
in delimiting its territorial sea and 12-nautical-mile fishery zone without 
protest from France.. Thus, the court found a contradiction to exist fbe- 


tween the expression of the Court's intention regarding the boundary to’ 
_, the north and west of the Channel Islands in paragraph 202 of the rea- 


soning and its expression in paragraph 2 of the dispositif and on the 
. Boundary-Line Chart.” +8 ! 
The court interpreted its intent as being indicated by paragr aph 202 


and not the dispositif, and it found that there was no doubt that it hàd 


the power in this case under Article 10(2) of the Arbitration Agreement 


_to rectify the dispositif. In the court’s view, the fact that the discrepancy ~”. ` 
had resulted from a technical misapplication of its findings (which was? 
not readily discernible because of the scale of the chart) brought the . 
¥ matter into the realm of a “material error.” The court held that such a ` 


mistake was within its inherent power to correct and that this.power was 


not dependent upon its authority under Article 10(2). Nonetheless, it ` 


noted that a compromissory clause such as Article 10(2) was useful: in 
furnishing the basis for obtaining a ruling on the contradiction alleged.” 
The, question concerning the Western Approaches was not that the 


l findings had been — but that one, approach to applying them i 


18 1978 Decision, para. 28. l 17 Id. at para. 29. 
18 Id, at para. 34. ; . 19 Id. at paras, 35-36, 
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had been taken rather than one of several others. The United Kingdom 
contended that paragraphs 25] 253, and 254 of the court’s Decision of 
30 June 1977 were in ‘contradiction to the dispositif and boundary-line 
chart. In the United Kingdom’ view, the method the court had devised 
for plotting the boundary line of the continental shelf required that the 
construction lines be precisely equidistant from certain points on the 
earths surface; but this had b2en prevented by the use of a Mercator 
projection without corrections for scale distortion. Although the construc- 
tion lines were equidistant on the chart, the lines described were not 
equidistant on the earth’s surface. 

France took the position that the court had intended in its decision on 
this area to correct the inequitable distortion caused by the location of 
the Scilly Isles. The considerazions leading the court to speak in terms 
of “half-effect” did not justify zhe conclusion, on either geographical or 
logical grounds, that the factor for its application had to be precisely 
50-50. In the French view, a continental shelf boundary that roughly 
reflected “half-effect” for the Scilly Isles would be in accordance with 
the court’s intent. Furthermore, the French argued that all chart pro- 
jections involve distortions to some extent, and that strict application of 
the equidistance method would involve an unnecessarily complex solution. 
Thus, the French concluded tha: both the standard of precision of a Mer- 
cator projection and the method employed by the technical expert in 
constructing the equidistance l’nes were consistent with the corrective 
process the court had designed żo take account of the effect of the Scilly 
Isles in this delimitation. 

The court recognized that France was “justified in concluding that the 
half-effect solution is not an application but a variant of the equidistance 
principle provided for in Article 6 of the [Continental Shelf] Conven- 
tion,” and that “this solution has in it elements of equity and of approxi- 
mation in‘the appreciation of the effects of the particular geographical 
circumstances.” *° The court nozed, however, that it had defined its con- 
cept of “half-effect” in the decision, and that the concept as defined and 
the dispositif had to be examinz2d for conflict. In order for the United 
Kingdom to establish such a contradiction, the court held, it had to make 
good on two propositions: namely, that the two equidistance lines used 
to construct the midway boundary line of the shelf must be strict or 
true equidistance lines, and that an equidistance line developed on a 
Mercator chart, without correction for scale distortion, cannot be con- 
sidered either geographically or legally to be equidistant from relevant 
base points.” l 

The court found that neither cf these propositions had been established. 
First, the technical experts calculation of the two equidistance lines was 
“meticulously exact” (except for the Mercator distortion). Second, the 
court had adopted the “half-effect” solution as an equitable variant of the 
equidistance principle, this variant being a modified rather than strict 


20 Id. at para. 92. 21 Id. at para. 101. 
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form of equidistance, and it had chosen this method ad hoc after studying 
various possibilities.” Finally, the court observed that maritime bound- 
aries incorporating simplified solutions and lacking corrections for scale 
distortion or other technical imprecisions are neither inadmissible in law 
nor so unusual in practice as to make their use subject to general challenge. 
On the basis of these points, the court concluded that the techniques used 
in calculating the midway boundary of the continental shelf were not in- 
compatible with the method of delimitation it had laid down in its reason- 
ing. Having reached this conclusion, the court also decided that reopening 
the matter of the method of calculation was beyond its powers under 
Article 10(2), and was not within the realm of “material error.” 8 

The Decision of 14 March 1978 completes the work of the court of 
arbitration in the United Kingdom-France Continental Shelf case. The 
decision is of obvious importance in understanding the Decision of 30 
June 1977, for it builds on the principles enunciated in the first opinion— 
most particularly, that all the relevant geographical and other circum- 
stances must be taken into account in determining a boundary in accord- 
ance with equitable principles. But the Decision of 14 March 1978 has 
more than interpretive value, because it enters new areas of maritime 
boundary doctrine which have heretofore been unexplored by international 
courts and tribunals. For the first time the general principles of inter- 
national law relevant to maritime boundary delimitation are discussed 
together with the tools—charts, projections, and methods of calculation— 
that must be employed before any boundary becomes a reality. These 
matters, often considered “technicalities,” are shown to raise legal issues 
of the first order and to have substantive consequences which may amount 
to many square miles of maritime area. The decision demonstrates that 
traditional legal questions cannot be forgotten in the context of maritime 
boundaries. The court of arbitration has opened the way to new areas of 
maritime boundary doctrine, but its Decision of March 1978 ‘is just the ` 


22 Id. at para. 110. 

23 Id, at paras. 111-12. 

Judge Briggs dissented from the findings of the court that a boundary line in the 
Western Approaches which, over a distance of 170 nautical miles, disregarded the 
curvature of the earth was expressive of the Decision of 30 June 1977 or an approxi- 
mation not incompatible therewith; and that the court lacked power under Article 
10(2) of the Arbitration Agreement to rectify obscurities and contradictions between 
the dispositif and chart and paragraphs 251, 253, and 254 of its 1977 decision when 
only seized of a dispute as to the meaning and scope of that decision. 

Sir Humphrey Waldock doubted “whether it is fully consonant with the rationale 
of the equitable principle applied by the Court in its Decision of 30 June 1977 for 
the effects of the divergence from geodetic equidistance over the great distances [in 
the Western Approaches] to be passed over.” But he concluded “with reluctance” 
that he ought not press this doubt 

to the point of dissenting from the Court’s finding that to reopen the question 
of the method applied by the Expert and the Court in the proceedings in 1977 
appears to go beyond the function of interpretation entrusted to the Court under 
Article 10 of the Arbitration Agreement as well as its inherent power to correct 
a material error. 


. ‘ E ; i ” 
m - P “ a is > A . t g z 
t ¥ è * E i ; F. & F F , 
Sa fr ty: woe ‘ a E ae ; r nis [eee + F r>’ x 3 t 4 o i! 44, 
~ <, 
» ` é i t i + E =”: y: + Ed 7 r bd 
4 r oyot t "4 1 1 “ee i 0 a” Be tn Ve 
} A 


me, a “20 ` THE AMERICAN JOURNAL. OF INTERNATIONAL. LAW Vol B 
ms t f 1 
w n i Š 4 ae 


D P first step. We will hea more of iasi inatters as maton negotiate: ‘and: 
Li | , arbitrate the delimitation of their 200-nautical-mile zones. 
ee Se es | Re te Dav A. Corson ° 


CORRESPONDENCE §-° aie oe 
eo ©, The American Journal of International Law welcomes short |`. 
ee communications from its readers, It ‘reserves the right to deter- 
Eee eS mine which letters shall be published and to ) edit any letters 


> 
’ . 
, i a ` ` I 


A printed. 


ae To Tar Eprrors-in-Cuner: In Defense of Harold Nicolson 
CEW e g September 12, 1978 


we * In his famous aphorism equating “ ‘missionaries, fanatics and lawyers” as 
fer incompetent diplomats it is. not credentials that Harold . Nicolson was 
, tre. * + addressing, but attitudes of mind: the missionary who feels he has exclusive ' 
oe insight into truth, the fanatic who feels that only one issue is important, 
oe _ and the lawyer who feels bound by rules to the exclusion of common sense. 
TEL © In fact, some credentialed missionaries have made excellent diplomats, 
17 ' for example, Father Matteo. Ricci, and, as Professor Seymour J. Rubin 

>": rightly points out (72 AJIL 616 (1978), among successful and unsuccessful 
ere vie sel Un diplomats there are good lawyers and bad lawyers. One could even argue 


op that the diplomatic successes of some “fanatics” (Fridtjof Nansen? Raphael 
7 “y.. | Lemkin?) should not be wholly dismissed. 

oes But an-important point is missed if Nicolson is not read carefully. The 

Sue wto | legalistic: turn of mind that he felt impeded diplomacy did not seem 'to 


_*_..” '. him to be characteristic of those trained in international law, as he 
Pipe ee _ out in his book Diplomacy (3rd ed., 1963}: 7 


E | Yet the truth remains that the interest manifested in the “Laws of 
- 2 yee ' Nations”; the fact that its rules and precepts were continuously 
oe being discussed and codified; and the- voluntary obedience paid to 
nippa i its maxims by Great Powers over long stretches of time, did exert- 
a eo ‘an ever-increasing influence upon the general conception of interna-. 
te te ey _ tional morality, and thereby upon diplomatic theory. 


ene ee The ae of International Law is, however, a lifelong study in — 
qa se | itself . . . I prefer to lay it on one side. In so doing, however, I. 
ee ee . must again warn the reacer that I am discarding one of the main | 
ae constructive elements in the subject which I am discussing. 7 


To class the author of these lines with Kennan does him a serious injustice. 


Ea a Whatever the twists in Nicolson’s professional life or his: political associa- 
A>. * tion with Moseley, an associatior hat began before Moseley’s fascist lean- 
g. Ps _ings had taken hold and which Nicolson dropped when those tendencies 

„t °° became clear, and whatever history’s evaluation of him as a.parliamen- 
“s. <  tarian, he was a keen scholar of diplomacy. His works on The Congress’ 


ee ee a ° Attorney-Adviser, Office of the Assistant Legal Adviser for Oceans, International 

kes ' Environment, and Scientific Affairs, Department of State. The ‘views expressed are ‘ - 
aed z, solely those of the author and do not necessarily represent those of the Department of 
| State or ‘the United States government. 
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of Vienna (1946) and Peacemaking .1919 (1933) are among the standard 
works familiar to all with pretentions to a scholarly interest in the subject. 
His many personal prejudices were essentially those of his time and class, 
and he seems to have been able- to keep them well under control when- 
ever it mattered in his persona! and professional life, as well as in his 
writings. Viewing the twists of American foreign policy and its rationales, 
including the political and legal morass of the Panama Canal packet (for 
details, see my forthcoming article, Locks on the Barn Door, in the Pro- 
ceedings of the Panama Canal Treaty Symposium, John Bassett Moore 
Society, University of Virginia), it is very likely that Nicolson would plead 
for a greater voice in United States foreign policy for those trained in 
international law whatever their formal credentials. 
pa ALFRED P. RUBIN 
The Fletcher School of Law and Diplomacy 
Tufts University 


To THe EDITORS-IN-CHIEF: 
August 15, 1978 


Regarding Professor Rubin’s defense of lawyers, it should be pointed 
out that Nicolson attacks lawyers on one level, while Kennan and Lipp- 
mann attack them on quite another. Nicolson criticizes using lawyers as 
executors of foreign policy. In his work he defines diplomacy as the tech- 
nique of carrying out foreign policy and explores the traits that make up 
the effective executor. He believes that “missionaries, fanatics, and lawyers” 
have habits of mind and bearing that prevent them from mastering this 
technique. Kennan and Lippmann criticize relying on lawyers as formu- 
lators of foreign policy. They search for elements that go into the making 
of effective policies, and as part of that effort inquire into the traits of 
the effective policymaker. They believe that lawyers acquire habits of 
mind that impede effective policymaking. Professor Rubin defends the 
lawyer as executor; he does not address the separate and more complicated 
question of the lawyer as formulator. Doubtless he would reject the 
stereotyping generalizations of Kennan and Lippmann, too. 


M. J. PETERSON ~ 


Harvard University 


To Tue EDITORS-IN-CHIEF: 
December 5, 1978 


In the concluding paragraph of my article, Applicability of Multilateral 
Conventions to Occupied Territories (72 AJIL 542 at 557), I criticized 
certain decisions of the ILO and of the ICAO. [ should like to make it 
entirely clear that, insofar as the ILO is concerned, I was, of: course, re- 
ferring exclusively to decisions taken by certain annual international labor 
conferences where political majorities often dominate the proceedings. 
I did not criticize either the Secretariat of the ILO or the expert ILO 
bodies involved in the supervision of the international labor conventions 
under the rule of law. Indeed, I believe that those expert bodies, ably 
supported by the International Labor Office, perform their functions with 
expertise and objectivity and should serve as a worthy model for other 
international organizations. 
THEODOR MERON 
New York University School of Law 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


Marian L. Nasnu ® 


- 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Inter- 
national Law, published by the Department of State. 


PROTECTION OF Human RIGHTS 


(U.S. Digest, Ch. 3, §6) 


International Terrorism 


Internal memoranda by the Legal Adviser of the Department of State 
in 1976, Monroe Leigh, to the Secretary of State at that time, Henry A. 
Kissinger, which discussed the legal aspects of the Entebbe hijacking inci- 
dent, were released in 1978 in connection with a Freedom of Information 
request. Excerpts from the memorandum of Julv 8 follow: 


It seems unlikely that Uganda was involved in the hijacking from 
the beginning, but it is clear that Uganda endorsed the aims and ac- 
tions of the hijackers and assisted them in many ways. The facts 

, strongly suggest that Uganca would not have been prepared to take 
/ any steps to terminate the hijacking except through the satisfaction of 
the terrorists demands. .The Government of Israel had good reason 
to believe that the hostages would in the end be killed and that the 
Government of Uganda would do nothing to prevent the massacre. 


In order to rescue the hostages, shortly before the expiration of the 
deadline for their execution, Israel sent a small commando force to 
Entebbe airport. This force succeeded in rescuing the hostages and 
returning to Israel. The casualties included three of the hostages, one 
Israeli soldier, seven terrorists and 20-30 Ugandan soldiers killed. ... 


Uganda's Actions Violate Invernational Law 


The apparent pattern of assistance and complicity by the Ugandan 
authorities with the hijackers in their continued detention of Israeli 
citizens, in their threats against the lives of those citizens, and in their 
demands for the release of <errorists detained in Israel constituted a 
threat and use of force against the political independence of Israel and 
contrary to the purposes of the United Nations in violation of Article 
2, paragraph 4 of the United Nations Charter. It also constituted a 
flagrant violation of Uganda’s obligations under the 1970 Hague Con- 
vention for the Suppression of Unlawful Seizure of Aircraft. Cer- 


© Office of the Legal Adviser, Department of State. 

122 UST 1641; TIAS 7192. Both Uganda and Israel are parties to this Conven- 
tion. Under Article 9 of the Hague Convention, parties are required, in the event of 
unlawful seizure of an aircraft in flight, to “take all appropriate measures to restore 
control of the aircraft to its lawful commander... ,” to “facilitate the continuation 
of the journey of the passengers and cr2w as soon as practicable .. .” and to “without 
delay return the aircraft and its cargo to the persons lawfully entitled to possession.” 
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tainly it could not seriously be argued that a State which captured ' 
innocent travelers of another country, whether by aircraft hijacking 
or by other means, and held them for ransom was acting lawfully. 
While the Government of Uganda in this case did not itself hijack the 
aircraft and capture the hostages, its assistance to the terrorists and its 
participation with them in holding the hostages made it effectively a 
co-participant in the terrorist act. 


Israels Action was Consistent With International Law 


Israel's action in rescuing the hostages clearly involved a temporary 
‘ breach of the territorial integrity of Uganda. Normally such action 
would be impermissible under the Charter of the United Nations, 
however well based the grievance that gave rise to it. However, 
there is a well-established, if narrow, right to use limited force for 
the protection of one’s own nationals from an imminent threat of in- 
jury or death in a situation where the State in whose territory they 
are located either is unwilling or unable to protect them. The right, 
like the right of self-defense from which it flows, is limited to such use 
of force as is necessary and appropriate to protect the threatened 
nationals from injury and does not encompass acts intended to punish 
or exact compensation. 


This theory of the right to act for the protection of one’s nationals 
was referred to by the United States in partial justification of its inter- 
ventions in the Congo in 1964, in the Dominican Republic in 1965, and 
in Cambodia to rescue the crew of the S. S. Mayaguez in 1975. 


The requirements of this right to protect nationals seem all to have 
been met in the Entebbe case. Israel had good reason to believe 
at the time it acted that Israeli nationals were in imminent danger of 
execution by the hijackers, and that Ugandan authorities were un- 
willing to take the actions necessary to release the Israeli nationals 
or to prevent substantial loss of Israeli lives. The Israeli military 
action was apparently limited to the sole objective of extricating the 
passengers and crew, and terminated when that objective was accom- 
pore The force employed seems reasonably justifiable as necessary 
or the rescue of the passengers and crew: the killing of the terrorists 
themselves for obvious reasons; the firing on Ugandan troops because 
they involved themselves in the conflict; and the destruction of 
eas aircraft to eliminate the possibility of pursuit of the Israeli 
orce, - 


The fact that Israel might have secured the release of its nationals ~ 
by complying with the terrorists’ demands, and thus have avoided 
any use of force, should not alter these conclusions. No state is re- 
quired to yield control over persons in lawful custody in its territory 
under conviction pursuant to criminal charges. Moreover, it would be 
a self-defeating policy to release prisoners convicted in some cases of 
earlier acts of terrorism in order to placate the demands of the ter- 
rorists. 


It should be emphasized that this assessment of the legality of Israeli 
actions depends heavily on the unusual circumstances of this specific 


Any party in whose territory a hijacker is found is required under Article 6 “upon 
being satisfied that the circumstances so warrant...” to “take him into custody or 
take other measures to ensure his presence ... ,” and under Article 7-either to extra- 
dite or prosecute him, [Remaining footnotes in memorandum omitted.] 
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par. O * case. In, Ere the strong ad of U Igandan sympathy and : 
i F complicity..with the terrorists made impracticable any: cooperation . 
a : with or reliance on Ugandan authorities in rescuing the passengers. 
‘1, °° * + and crew, and necessitated a surprise assault at a time when Israeli 
i ee authorities had not broken off negotiations under Ugandan auspices. , 
oo E fut is to be hoped that these unique circumstances will not arise in the 
i gon uture.? 


w 


ni, A DIPLOMATIC MISSIONS AND EMBASSY PROPERTY 
a R 4 (U.S. Digest, Ch. 4, §1) 
| S Official Communication i 


z>.’ [na circular diplomatie note cated August 17, 1978, to Chiefs of Mision 
| in Washington, -the Department of State set forth its new practice for 
transmitting notes from foreign governments through their Embassies in 
. Washington to the United States Supreme Court or to the United States 

Courts of Appeal. Thenceforth, the foreign governments were invited to 
| _ present their views by filing amicus curiae briefs in accordance with: the 
Ope - rules of the respective courts, which made no provision for transmittal 

~ of diplomatic notes. The substantive portion of the circular note follows: 


mo ae ge d , From time to time, foreign govenments have submitted diplomatic 
a ` notes to the Department of State with the request that the Depart-’ 
ment transmit the notes to the United States Supreme Court or to. 
oe the United States Courts cf. Appeal. The Solicitor General of the. 
. * United States has informed the Department of State that he has been 
Ba informed by the Clerk of the Supreme Court that the-procedure of 
ge pa transmitting diplomatic notes to the Supreme Court is not authorized 
eo by the rules of the Court, and that it is the preference of the Court - 
Aas ak that foreign governments present their views in the manner authorized _ 
by the Court's rules, that is, through the filing of amicus curiae briefs. 


. Rule 42 of the Rules of the Supreme Court permits any person to 
| -| file a brief as amicus curiae with the consent of the parties to the case, 
ea a . or by motion in the absence of such consent. The Department of 
Pe a State has been informed by the Solicitor General that a foreign gov- 
a, ernment may make its views known to the Supreme Court in any case . 
in which it has an interest by filing a brief as amicus curiae. The 
= United States will consent to such a filing in any case in which it is 
> > ++ + a party. In the unlikely event that any other party should decline 
t ; to consent, the Supreme Court will almost certainly grant the motion 
ce oe of a foreign government for leave to file a brief. Rule 29 of the Rules 
a A of Appellate Procedure provides a similar procedure for amicus curiae 
S S briefs filed in the United States Courts of Appeal. 


oe . Accordingly, the Department of State will no longer transmit diplo- ` 

EE matic notes submitted to it- by foreign governments with respect to 

a cases pending in the Supreme Court of the United States or in the 

e United States Courts of Appeal, It would be appreciated if, when a 

p n brief amicus curiae is fled with the. Supreme Court or with a United 

maor ' >.  .States Court of Appeal, a copy were forwarded to the Office of the 
i. ae Legal Adviser, Department of \State.* _ , 


2 Dept. of State File No. P76 0101-2129. 
1 Dept. of State F ile No: P78 0154-2042. 
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| The dali note had been prompted. ‘by a aoe to the Legal Adviser 


of the Department of State, Herbert J. Hansell, from the Solicitor General _ 


of the United States, Wade H. McCree, Jr., May 2, 1978, S in’ part as 
- follows: 


Zenith Radio coe v. United States, No. 77-539, a case now pend- 
' -ing in the Supreme Court of the United ‘States, has been of interest 
' to numerous foreign governments because of its potential consequences 


_ for the policy of the United States toward foreign trade. The Govern- 


ment of Japan and the Delegation of the Cornmission of the European 
Communities submitted ‘to the Department of State diplomatic notes 
concerning the Zenith case and requested the Department of State 
to transmit the notes to the Supreme Court: The Department trans- 

` mitted the notes to this office, and by letters of April 13 and ‘April 14, 
1978, I transmitted them to the Supreme Court. 


The Clerk of the Supreme Court accepted the notes and distributed 
them to the Justices. The Clerk wrote to me, however, stating that 
the procedure of transmitting diplomatic notes: to the Court is not 
authorized by the Court’s rules. The Clerk indicated that, although 


he had accepted the notes, foreign governments ordinarily should. 
make their presentations to the Supreme Court in a way authorized. 


by the Court’s rules, 


r 


The note of the Government of Japan became -a subject of concern 
in questioning by the Justices during the oral argument of the Zenith 
case, and I believe that the fact that the note was provided to the 


Court by us as a litigant in the case tended to confuse the presentation: 


of the issues in a way that did not improve the prospect that the final 
decision would be-favorable to the interests -of the Government of 
' Japan.’ Because the Court’s rules do not provide for the acceptance 
_ of diplomatic notes, and because the Court did not appear to’ be recep- 
_ tive to the notes that were filed in the Zenith case, [ recommend that 
the Department of State take appropriate steps to discourage foreign 
governments from presenting diplomatic notes to the Department of 


State with requests that the notes be transmitted to the Supreme Court. . 


The Department of State might inform any foreign government. that 
makes. inquiry that a brief may be filed as amicus curiae, and that: the 


Supreme Court would ‘fully consider the views of any foreign govern- ^> 


ment stated in such a brief. Although the presentation of diplomatic 
notes would continue to be an effective way for foreign. governments 
to present their views concerning pending li itigation to the Executive 


_ Branch, including the Office of the Solicitor General, I recommend - 


that you request foreign governments to communicate their views to 
the Judicial Branch through’ the more effective. method preferred by 
that Branch—the filing o formal þriefs.? ' 


Privileges and I P 


On September 30, 1978, President Jimmy Carter signed into law H.R. 
. ' + 7819, the Diplomatic Relations: Act of 1978 (P.L. 95-393, 92 Stat. 808), to 


2 Dept. of State File No. P78 ee For Zenith Radio Corporation v. U.S., see. 


98 S.Ct. 2441. 


' Vienna Convention. 
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take effect at the end of the ¢0-day period beginning on the date of its ` 
enactment. The act codifies the privileges and immunities provisions of 
the Vienna Convention ən Diplomatic Relations, done April 18, 1961 
(TIAS No. 7502, 23 UST 327, 500 UNTS, entered into force for the 
United States, December 13, 1972), as the sole United States law on the 
subject. It repeals, in section 3, paragraph (a), existing federal legisla- 
tion that conferred more extensive immunity then the Vienna Convention. 
The repealed legislation, R.S. 4063 through 4066, 22 U.S.C. 252-54, was 
based upon the 1708 Statute of-Anne (7 Ann. Cap. 12), and had been 
the basis for according to all foreign nationals in foreign embassy employ 


_ who were not permanent United States residents complete immunity from 


criminal, civil, and administrative jurisdiction. In addition, a large number 
of “international organization aliens” had also benefited, derivatively, from 
immunities granted’ upon the same basis as those enjoyed by diplomatic 
envoys accredited to the United States. | 

The categories of individuals covered by the act are all-inclusive; and 
section 3, entitled “Establishment of the Vienna Conventicn as the United 
States law on diplomatic privileges and immunities,’ provides, in para- 
graph (b), that members of the mission of a sending state which has not 
ratified the Vienna Convention, their families, and the diplomatic couriers 
of such state shall enjoy the privileges and immunities specified in the 

Section 4 of the act grants the President discretion, on the basis of reci- 
procity and under terms and conditions as he may determine, to specify 
privileges and immunities for members of the mission, their families, and 
the diplomatic couriers of any sending state that result in either more or | 
less favorable treatment than is provided under the Vienna Convention. 

Section 6 directs the President to establish liability insurance require- 
ments for each mission and spscified individuals. It reads: 


Sec. 6, (a) Each mission, members of the mission and their families, 
and individuals described in section 19 of the Convention on Privileges 
and Immunities of the United Nations of February 13, 19461 shall 

.comply with any requirement imposed by the regulations promulgated 
by the President pursuant to subsection (b). 

(b) The President shall, by regulation, establish liability insurance 
requirements to be met by each mission, members of the mission and 
their families, and individuals described in section 19 of the Conven- 
tion on Privileges and Immunities of the United Nations of Febru- 
ary 13, 1946, relating to risks arising from the operation in the United 
States of any motor vehicle, vessel, or aircraft. 

(c) The President shall take such steps as he may deem necessary to 
insure that ‘each mission, members of the mission and their families, 
and individuals described in section 19 of the Convention on Privileges 
and Immunities of the United Nations of February 13, 1946, who 
operate motor vehicles, vessels, or aircraft in the United States comply 
with the requirements esteblished pursuant to subsection (b). 


1 TIAS No. 6900, 21 UST 1418, 1 UNTS 16, entered into force for the United States, 
subject to reservations, April 29, 1970, 


~ 
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Section 7 of the act creates, as a, matter of l law (28 USS. c $1364); 
a substantive right for an injured or damaged party to proceed. against the -7 
insurance company, where the insured individual enjoys diplomatic im- 
munity from suit, 


~ Src 7. (a) That. chapter 85 of title 28, United States Code, is 
_ amended by the addition of the none new section: 


“§1364. Direct actions against insurers of members of ‘diplomatic 
missions and their families ` 


“(a) The district courts shall have er and .exclusive jurisdic- 
tion, without regard to the amount in controversy, of any civil action 
- commenced by any person against an insurer who by contract. has 
insured an individual, who is a member of a mission (as defined in the 
Vienna Convention on Diplomatic Relations ) or a member of the . 
family of such a member of a mission, or an individual described in 
- section 19 of the Convention on Privileges and Immunities of the 
' United Nations of February 13, 1946, against liability for personal 
‘injury, death, or damage to property. 
) Any direct action brought against an insurer under subsection 
(a) shall be tried without a jury, but shall not be subject to the defense 
that the insured is immune from suit, that the insured isan indispens- 
able party, or in the absence of fraud or collusion, that the insured has 
violated a term of the contract, unless the contract was cancelled. be- 
fore the claim arose.” 
(b) The chapter analysis of: chapter 85 of title 28, United States 
Code, is amended by adding after the item relating to section 1363 the 
following new item: 


“1364. Direct actions against insurers of members of diplomatic mis- 
sions ‘and their families.” , 


Section 8 provides for conforming amendments to jurisdictional clauses 
of title’ 28. 

Bruno A. Ristau, Chief of Foreign Civil Litigation in the Department 
of Justice’s Civil Division, in testimony on H.R. 7819 before the Subcom- 
“mittee on Citizens and Shareholders Rights - ‘and Remedies of the Senate 
Committee on the Judiciary on February 6, 1978, supported the mandatory 
_ insurance requirement and the direct action provision that was later incor- 

porated in the act as section 7: : 


A modernization of our law makes it imperative that the Congress 
require mandatory insurance against third party risks by all members 
of foreign diplomatic missions. The imposition of compulsory liability 


insurance is the prevalent practice abroad for insuring against third - 


. party risks, and American diplomats abroad must comply with such 
mandates of local law. Under existing international law, a host state 
‘may impose reasonable conditions upon anyone operating motor vehi- 
cles in its territory. There can be no .question that Congress is con- 
stitutionally empowered to impose an obligation on all persons enjoying 
diplomatic immunity to carry compulsory liability insurance. 


We have reproduced in an appendix to this statement a summary of 
a recent survey conducted among U.S. diplomatic missions abroad 
as to insurance requirements imposed by the domestic laws of their 
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respective host states: . .. The Subcommittee will note that manda- 
tory insurance on owners of moior vehicles is the. prevalent practice 
in all major jurisdictions o? the world, and in a number of jurisdic- 
tions where no insurance requirement is imposed’ generally special 
provision for mandatory insurance is made for foreign. diplomats. 


d 1 \ 
t 


..» H.R. 7819 would impose the obligation of ensuring compliance 
with this insurance mandate on the Federal government... ... We 
believe that the State Department, which maintains direct liaison. with 
the diplomatic community, is in a better position to ensure full com- 
pliance than state motor vehicle bureaus. É 


i 


, - «+ [The] Federal direct action statute . . . would ensure that a 
person injured by a diplomat who is insured in compliance with the 
new proposed Federal law can get his day in court.... [It] would 
create, as a matter of Federal law, a substantive right to’ proceed di- 
rectly against the insurance company where the insured (the diplomat) 
enjoys immunity from suit—an immunity which is a creature of Fed- ` 
eral treaty law. The right would be enforceable in Federal courts 
(regardless of the amount :n issue) as well as in state courts. Venue. 
in Federal courts would ke governed, by the general venue statute, 
28 U.S.C. 1391. _ pa S 


. . . [The] Federa. direst action provision is patterned on direct 
action statutes enacted by-several States, which have uniformly passed 
_ constitutional muster. See, Watson v. Employers Liability. Corp., 348 
U.S. 66 (1954). Statıtes cf this kind are the norm in numerous civil 
_ Jaw jurisdictions. For example, most countries of Western Europe are 
‘signatories to the 19&9 “European Convention on Compulsory Insur- 
ance against Civil Liebility in Respect of Motor Vehicles,” 720 UNTS. 
119, which requires operators of motor, vehicles to carry mandatory 
liability insurance, and which mandates that the signatory states enact 
. , direct action statutes against the insurers. . .. [D]irect action statutes 
are also in force in a great number of other jurisdictions. -They pro- 
‘vide an effective remedy to persons injured in diplomatic traffic acci- 
dents, without infringing upon the personal inviolability of the diplo- 
matic drivers.’ o ', 


The Department of State also supported the mandatory liability insur- 
ance requirement, reinforced by the direct action provision in section 7. 
Richard Gookin, Assistant Chief of Protocol for Diplomatic and ‘Consular 
Liaison, made clear in a statement before the Senate Committee on For- 
eign Relations, however, that -he vast majority of diplomats cooperated 
; to, the fullest extent in effecting settlement of claims: a | 


r 


[T]estimony . by representatives of the insurance industry during 
the February hearing before the Senatè Judiciary Subcommittee force- 
`fully confirmed what our experience has at times demonstrated to us, 
that it is not the diplomat with whom fault should be found in all in- 
stances for a victim’s failure to secure recovery under the diplomats 
insurance policy. \If, as some insurance representatives would have 
us believe, the insurence company is constrained from waiver of the 


f 


2 Dept. of Justice Press Release, Feb. 5, 1978, ian 
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‘defense of diplomatie kamny bécause it is ohe to whic the insured 


is entitled ‘under the policy, it is clear that. “mandatory insurance. is: - 


not the simple answer. 


Some action must: be taken so, that insurance companies. will not 
accept premiums from diplomats for the express purpose of protecting 


them against third-paity claims but then effectively thwart any such * 


claims by using the immunity of the insured as a basis for’ denying 
settlement of the claim, however meritorious it might be. 


Consequently a direct action approach ... seems to be the most 


equitable way of avoiding this clearly undesirable result. We con- 7 


sider it pertinent in this connection that direct legal action against in- 
surers of diplomatic personnel is authorized by local law in 56 percent 
of the host countries covered i in our récent survey. of American Foreign 
Service posts.’ 


Some sense of congressional concern regarding the need for revision of 


In recent years, there has been a great deal of public and press 


attention devoted to the issue of diplomatic immunity. The problems ` 


drawing greatest attention involve (a) traffic accidents; (b) parking 


and traffic violations; (c) realty disputes; and (d) the nonpayment of | 


bills. ‘Particular concern has been expressed about the U.S. “victims” 
of diplomatic immunity. These situations are usually caused by traffic 
accidents in which serious personal injury or property damage occurs. 


Because of diplomatic immunity, the victims are left without compen- — 


sation or remedy for their injuries... . 


[T]he committee ur ges thé executive branch to promulgate | 


strict regulations implementing the provisions of this bill. In this re- 
gard the committee recommends that these regulations provide for the 
expulsion from the United States of those diplomats who fail to obtain 
the required insurance, or who allow their policies to lapse. 


‘The committee also considered the problem of unpaid parking tickets 
by members of the diplomatic community. The provisions of this bill 
do not directly deal with this problem. . However, by codifying the 


privileges and immunities provisions of the Vienna Convention on: 


Diplomatic Relations as the sole United States law on this subject; this 
legislation would remove the ‘immunity from civil jurisdiction from 
a large number of lower echelon diplomatic personnel and their fami- 


lies. At the present time, parking violations are generally. part of 


local criminal codes. If local jurisdictions shift these ordinances to 
their civil codes, jurisdiction would then be established over a greater 


number of the members of the ‘diplomatic community.. The committee’ 


urges local jurisdictions to consider this step as a' means of getting a 
handle on the problem of traffic violations by diplomatic personnel 
who do not enjoy immunity from civil jurisdiction. 


_ 8 Hearing on'H.R. 7819, Diplomatic Immunity Legislation, before the Senate Com- 
mittee on Foreign Relations, 95th Cong., 2d Sess. 20-21 a T gd 
4S: Rer. No. 95-958 at 3-4: ; l 
See, further, the summary of the Department of State’s roei note of Janaa 18, ` 
1978, to the Chiefs of Mission in Washington, 72 AJIL 632 (1978). : 


United States law on diplomatic immunity is disclosed by the following — 
excérpts from a report of the Senate Committee’on Foréign Relations: 
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INTERNATIONAL ACTS Nor CONSTITUTING AGREEMENTS 
(U.S. Digest, Ch. 5, $6) 
Bonn Declaration of July 17, 1978 


At the end of a 2-day economic summit meeting held at Bonn, Germany, 
July 16-17, 1978, leaders of the governments of Canada, France, the Fed- 
eral Republic of Germany, Italy, Japan, the United Kingdom of Great 
Britain and Northern Ireland, and the United States of America issued a 
declaration summarizing the rroblems discussed and the commitments 
the members of the meeting hed agreed were necessary for their resolu- 
tion. Thereafter, Senator John Sparkman, Chairman of the Senate Com- 
mittee on Foreign Relations, wrote to Secretary of State Cyrus R. Vance, 
under date of July 27, 1978, requesting the views of the Department of 
State regarding the legal significance of the declaration, and whether, and 
under what circumstances, such a declaration would be considered legally 
binding. The Department's reply, by a letter from Assistant Secretary for 
Congressional Relations Douglas J. Bennet, Jr., to Senator Sparkman, Au- 
gust 14, 1978, read, in part, as follows: 


While the declaration issued in Bonn is an important political com- 
mitment, it is not an international agreement within the meaning of 
United States law or international law since the parties did not evi- 
dence an intent to be legally bound. There is no indication of inten- 
tion to depart from the established international practice of concluding 
non-binding communiques at the conclusion of a summit meeting. 
Accordingly, while we expect that the Bonn summit participants will 
comply with the accord, it is not a legally binding commitment. 


The circumstances under which such a declaration would be con- 
sidered legally binding will depend on the specific facts involved as 
measured against such criteria as intention of the parties to be bound 
in international law; significance of the arrangement; requisite speci- 
ficity, including objective criteria for determining enforceability; the 
necessity for two or more parties to the arrangement; and the form of 
the document. 


STATE TERRITORY AND TERRITORIAL JURISDICTION 
(U.S, Digest, Ch. 6, §1) 
Foreign States 


On August 3, 1978, Ky P. Ewing, Jr., Deputy Assistant Attorney General 
in the Antitrust Division of the Department of Justice, testified before the 
Subcommittee on International Economic Policy and Trade of the House 
Committee on International Relations, concerning section 5 of H.R. 11942. 
He recommended that Congress explore -a less restrictive approach to 


For proposed regulations to implement the compulsory liability insurance requirement 
in section 6 of P.L. 95-393, issued by the Department cf State on Nov. 23, 1978, see 
43 Fed. Reg. 57159. 

1 Dept. of State File No. P78 013C—0487. See, further, the 1976 Dicesr 264-67. 
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recovery in antitrust suits by foreign governments than that of section 3, 
which would preclude such suits altogether. Excerpts from his testimony 
follow: 


- Section 3, which was introduced as an amendment to H.R. 11942 
at the Monopolies and Commercial Law Subcommittee markup, is 
designed to reverse the January 1978 decision of the Supreme Court in 
Pfizer v. Government of India. The Court there held that foreign 
governments otherwise entitled to sue in United States courts are “per- 
sons” under Section 4 of the Clayton Act and therefore entitled to sué 
for treble damages to the same extent as private persons and state 
and local governments injured by an antitrust violation. Section 4A 
of the Clayton Act also permits the Federal Government to sue for 
single damages when it is injured in a proprietary capacity by .an 
antitrust violation. Section 3 of this bill would withdraw all authority 
for damage actions by foreign sovereign governments, departments 
_and agencies under the Clayton Act. From the viewpoint of anti- 
trust enforcement, we are troubled by legislation that would preclude 
across-the-board all suits by an entire class of potential plaintiffs. 


The Department of Justice participated as amicus curiae in the 
Pfizer case and argued that the deterrent and compensatory purposes 
of the Clayton Act would be served by permitting foreign govern- 
ments to sue under Section 4. As we explained to Chairman Rodino 
in a letter dated May 5, 1978, we continue to believe that antitrust 
enforcement is furthered by permitting foreign governments injured 
by antitrust violations to sue under the Clayton Act.... Because the 
Pfizer issues have not received .. . [thorough] study [by Congress]... 
we expressed the view to Chairman Rodino that Section 3 should be 
separated from H.R. 11942 for consideration by itself. We continue to 
believe in the correctness of that position. Further deliberation on 
the merits of Section 3 as presently drafted, and other alternative ap- 
proaches to the issue of antitrust suits by foreign governments, would 
seem to us to be the wiser course... . ` 


There are, of course, serious foreign policy issues arising from any 
legislation that would selectively deny recovery to foreign nations 
while permitting recovery by the citizens and corporations of those 
nations. Principles of. international comity and our economic relations 
with other countries require careful consideration. . . . 


The basic purposes underlying the private remedies in the Clayton 
Act are deterrence and compensation. We believe that in the context 
of the damage remedy these objectives work together to promote a 
compétitive economy. Private damage actions under the Clayton Act 
supplement the Federal Government's limited enforcement capacity. 
Of course, private damage actions serve the goals of individual fair- 
ness and justice by making whole those victimized by antitrust viola- 
tions and requiring antitrust violators to surrender their ill-gotten 
gains. But perhaps a more far-reaching benefit of these actions is their 
deterrent effect on future violations. Experience suggests that the 
possibility of facing treble damage actions brought by persons injured 
by antitrust violations weighs heavily on the mind of a potential price 
fixer. When foreign governments are injured by reason of antitrust | 


198 S. Ct. 584 (1978). 
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violations they become potential plaintiffs. Indeed, the purchases of 
= =~ foreign governments may be so large as to provide a particularly ~ 
' strong incentive to sue. Totally to preclude suits by the entire class - 
of foreign government plaintiffs for any damages would reduce the : 
' , deterrent value of the Clayton Act remedy, a remedy which inures to 
PoR the benefit of consumers. As the Court in Pfizer stated: “Treble 
'. damage suits by foreigners who have .been victimized by antitrust 
ee violations clearly may contribute to the protection of American ‘con- 
oe sumers.” ? SE Se 


p> : } « : + - y . + ie avy 
pa - - We recognize that there are serious concerns raised by the result in 


the Pfizer decision. Section 3, however, takes the most extreme ap- - 


. proach possible—precluding all suits by all foreign nations. At the’ | 


very least, less restrictive alternatives for limiting suits by foreign 


oo - . governments which would speak to those concerns and yet retain `’ 


foreign governments as ‘private antitrust enforcers should be explored 
before adopting the approech taken by Section 3.3 


COASTAL STATE ECONOMIC JURISDICTION ° 


(U.S. Digest, Ch..7, §3) 


aa Maritime Jurisdiction 


In a note to-the Embassy of Canada at Washington, the United States 

_ Government on September 20. 1978 rejected Canada’s extension of its 

„` claim of jurisdiction over the continental shelf and fisheries in .the Gulf 

of Maine area, which had beer. contained in a proposed Canadian Order 

in Council, published September 15, 1978 in the Canada Gazette The 
Department. of State set forth che U.S. position as follows: “x 


Ko The United States Government considers the new Canadian claim 
5 : to be without‘merit. The United States believes that Georges Bank 
l a is a natural prolongation of United States territory and that, in view 
of the special circumstances existing in the Gulf of Maine area, the 
maritime boundary publishzd by Canada on November 1, 1976, based 
on the principle of equidistance, is not in accord with equitable prin- 
ciples. A fortiori, a'delimiżation allocating an even larger area of the 
. United States continental shelf to Canada is not in accord with equi- - 
table principles. l | 


In the view of the United States, there is no justification in inter- 
‘national law for discounting the effect to be given Cape Cod and’ 
Nantucket Island in deterrnining the maritime boundary in the Gulf 


ae of Maine area. ‘Cape Cod and Nantucket Island, areas closely linked . 


to Georges. Bank and of great historical, political and economic im- 
portance to the United Sta-es, donot constitute. distorting projections.. 


' Neither the claim published by Canada on November “1, 1976, nor 
' the expanded Canadian claim can be justified by reference to the 
Judgment of the Court of Arbitration concerning the Delimitation 


2 98 S. Ct. 584-at 588., : l mok“ 

3 Dept. of Justice press release, Aug. 3, 1978. For the report on H.R. 11942, see ` 
H.R. Rer. No. 95-1197, 95th Cong., 2d Sess, (1978). 

'1112 Can. Gaz., Extra No. 79, Pt. I (Sept. 15, 1978), at 1-3; reprinted in id, No 
38, Pt. I (Sept. 23, 1978), at 5772-74. s ' l > 
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of the Continental Shelf between the United taria and the French 
Republic. ‘In‘that case the Court rejected the equidistance theory 
Canada espoused in asserting its original claim and adopted the posi- 
tion which the United States maintains with respect to the relation of 
the concepts of “equidistance,” “special circumstances” and “equitable 
principles.” Nothing in that judgment lends credence to the expanded 
oe claim, which gives no effect to ene Cod and Nantucket 
slan 


Further, the United States considers that expansion of the Canadian 
claim in the midst of negotiations is not in keeping with the obligation 
of States under the Convention on the Continental Shelf, done at 
Geneva April 27, 1958, and applicable principles of international law, 
to negotiate with ‘a view to arriving at an agreement on the delimi- 


tation of maritime boundaries.. The United ‘States, although con- _ 


vinced that its boundary position would be upheld in any third party 
adjudication, has consistently indicated its readiness to arrive ‘at a 
negotiated resolution of the boundary in the,Gulf of Maine area. Un- 
fortunately, Canada’s action expands rather than narrows the. differ- 
ences between the, two governments. 


For these reasons, the United States rejects ; the expanded claim of 
Canadian jurisdiction. The United States will continue to exercise 
fisheries jurisdiction in the area of the Spee claim in accordance - 
with United States law: | 


The United States is nonetheless eonen to ċontinue negotiations 
toward a settlement of maritime boundary issues, or an agreement 
to submit unresolved maritime boundary issues to international ad- 
judication.?. 


AIRCRAFT CRIMES 
(U.S. Digest, Ch. 8, §3) 


Bonn Declaration on Hijacking 
At the close of a 2-day economic summit meeting held at Bonn, Ger- 
many, July 16-17, 1978, leaders of the governments of Canada, France; the 


Federal Republic of Germany, Italy, Japan, the United Kingdom of Great 


Britain and: Northern Ireland, and the United States of America agreed 


to act jointly in a common undertaking against countries failing to act 
swiftly against air piracy. The declaration on cooperative action read:. 


The heads of state and government, concerned about terrorism and 


the taking of hostages, declare that their governments will intensify . 


their joint efforts to combat international terrorism. 


To this end, in. cases where a country refuses sialon Or prose- 
cution of those who have hijacked an aircraft-and/or do not return 
such aircraft, the heads of state and government are jointly resolved 
that their governments should take immediate action ‘to: cease ` all 
flights to that country. 


At the same time, their governments will initiate action to halt all 
incoming flights from that country or from any country by the airlines 


2 Dept. of State File No. P78 0160-2316. 


` 


Ff 


S 
` \ + 
~ 


lath Tan 


“ 


134 ' THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 73 


of the country concerned. The heads of state and government urge 
other governments to join zhem in this commitment.t 


A departmental statement on July 28 pointed out that the consensus 
reached at Bonn was a major advance in efforts to combat aircraft hi- 
jacking. The seven summit participants are the major aviation powers 
of the free world, and the:r airl_nes carry two-thirds of its passengers.’ 

Following announcement of the common commitment by the seven 
governments, a number of cthe> governments announced similar unilateral 
commitments. 


INTEENATIONAL TRADE 
(U.S. Digest, Ch. 10, §2) 
Import Control—State Taxatior 


In Japan Lines, Lid. et al. v. County of Los Angeles et al., No. 77-1378, 
Supreme Court of the United States, Japanese shipping corporations. with . 
their principal places of businezs and commercial domiciles in Japan sued 
for refund -of annual personal property taxes imposed by the State of 
California against sea-bomne containers carried on their vessels, whose 
home ports were in Japan, the containers being intermittently in the United 
States for average stays of less than three weeks while unloading and 
loading cargoes. ` All of the containers were subject to property tax in 
Japan and were in fact taxed in Japan. The plaintiffs claimed that the 
application of the California property tax to their containers was pro- 
hibited by the Constituticn of the United States and by specified United 
States treaties. 

The Superior Court foz Los Angeles County held (in an unreported 
decision) that the containers were instrumentalities of foreign commerce 
and immune from property taxation except in Japan, where: they were 
taxed, under the “home pcrt” rule announced by the United States Su- 
preme Court in Hays v. The Pacific Mail Steamship Co., 58 U.S. (17 
Howard) 596. 

Reversing the lower court, tre California Court of Appeals rejected the 
“home port” rule as anachronistic and held that instrumentalities of for- 
eign commerce were subject to apportioned property taxation (61 Cal. 
App. 3d 562, 132 Cal. Rpir. 531). l 

Following approval of the latter decision by the California Supreme 
Court (20 Cal. 3d 180, 141 Ca. Rptr. 905), the plaintiffs appealed to the 
Supreme Court of the United States, which on July 12, 1978 postponed 
further consideration of tne question of jurisdiction to the hearing of the 
case on the merits, and invited the Solicitor General to file a brief ex- 
pressing the views of the United States (46 U.S.L.W. 3765). The 


Solicitor General asked the Department of State for its views on the case ` 


and for certain informaticn about tax practices of foreign countries. The 


1 Derr Stare Buy. No. 2C18, Sent. 1978, at 5. 
2 Ibid. 
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Deane S reniy a létter from Deputy Legal Adviser ‘a R. Marks to 
Solicitor General Wade H. McCree, Jr., dated September 7, 1978, stated: 


According to information developed by our posts, largely from dis- 
cussions with the pertinent foreign officials and private U.S. flag car- 
riers operating in each country, no foreign government, or political 
- subdivision such as a,province, state or municipality, imposes property 
taxes on foreign flag vessels, airlines, or containers, with the possible 
` exception of Afghanistan. Certain foreign jurisdictions impose use 
taxes, » ef road taxes on trucks and harbor use or aircraft landing 
fees. Afghanistan imposes a tax on containers; we are asking our 
Embassy to provide further information as to whether this tax applies 
regardless of whether the container is imported and regardless of 
ownership by foreign flag carriers. It should be noted that several 
countries impose taxes or import duties on containers which are not 
re-exported within a minimum time period (30 days to a year). Some 
embassies have not yet responded or have indicated that the desired 


information was not yet available to them. We will notify you | 


promptly should further information come to our attention. 


Six foreign governments, including some of our most important 
trading partners, have written to the Department expressing concern 
about the California container tax. In addition, twelve countries have 
sent diplomatic notes objecting to proposed personal property taxation 
by the State of California of foreign flag aircraft flown to and from 
California in foreign commerce. 


The Department believes that the home port doctrine, originally 
announced by the Supreme Court in Hays v. Pacific Mail Steamship 
Co., 58 U.S. (17 How.) 596 (1855), should be dispositive of the in- 
stant case. It precludes the application of ad valorem property taxes 
to an instrumentality of interstate or foreign commerce by all juris- 
dictions except for the home or domiciliary of the instrumentality. _ 
Id. at 597-99. Since appellant’s cargo containers are mobile equip- . . 
ment used in foreign commerce by foreign flag vessels domiciled in 

` Japan, the home port doctrine would prevent California from imposing 
a property tax on the containers. 


Respondents argue that the Court has repudiated the home port. 
doctrine in favor of an apportionment scheme, whereby each taxing 
authority having sufficient contacts with the instrumentality of com- 
merce is entitled to levy a tax reflecting the time spent by the instru- 
mentality in its own jurisdiction. Respondents’ brief at 9. Whatever 
the merits of respondents’ argument in the context of interstate com- 
merce," the Court has not abandoned the home port doctrine for for- 
eign commerce, see Braniff Airways, Inc. v. Nebraska Board of Equali- 
zation and Assessment, 347 U.S. 590, 599-600 (1954); Ott v. Mississippi 
Valley Barge Line Co., 336 U.S. 169, 173 (1949). See also, Harvard 
Intl Program in T axation, World Tax Series: Taxation in the United 
States 173 (1963). Indeed, on several occasions the Court has empha- 

_sized that non-domiciliary property taxation is permissible under the 
Commerce Clause of the Federal Constitution only where it is possible 
to prevent multiple taxation exceeding one ad valorem value of the 
taxed item, Central Railroad. Co. v. Pennsylvania, 370 U.S. 607, 611 
(1962); Standard Oil Co. v. Peck, 342 U.S. 382, 385 (1952); Ott v. 
Mississippi Valley, supra, at 174. Cf. Department of Revenue of 
Washington v. Association of Washington Stevedoring Companies, 
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46 U.S.L.W. 4363 (April 23, 1978); Complete Auto Transit; Inc. v. 


Brady, 430-U.S. 274, 288-89, n. 15 (1977). 


For instruments of foreign commerce, the Court cannot effectively 


-.. prevent multiple taxation ir excess of one full ad valorem tax, except 


by upholding the home port doctrine. While in domestic commerce 
the Court can supervise and correct inequities in the apportionment 
of interstate tax burdens, the Court has no power to ensure that there 


‘is a reasonable allocation of taxing power between states and foreign 


countries. Under the hom= port doctrine, in contrast, the Court is 
able to maintain American practice in accordance with the interna- 
tionally accepted rile of domiciliary taxation designed to prevent 
multiple burdens on foreign commerce. The danger of permitting 
state taxation of instruments of foreign commerce on an apportioned | 
basis in contravention of the home port doctrine is evident in cir- ` 

cumstances like’ this case; Japan taxes containers of Japan Lines at 
their full value under a heme port theory, yet California is seeking. 
to impose additional taxes for time spent in California. It is our 
view that the risk of pyramiding taxation of instruments of foreign 
commerce imposed by the taxing authorities of separate nations can 


' be effectively avoided only by continued adherence to the home port 


` 


doctrine in such cases. 


The policy underlying Hays has been consistently followed in the 
conduct of our foreign policy. It is reflected, for example, in the 
1956 Customs Convention on Containers, 20 U.S.T. 301, T.LA.S. 6634, 
338 U.N.T.S. 103, which provides for temporary admission of coņ- . 
tainers free-of import duties, taxes, prohibitions and restrictions, see | 


. Articles 1(a) and 2-6, see also the 1972 Customs Convention on Con- 


tainers,® Articles l(a) and 3-11, and in the Convention:on Interna- 
tional Civil Aviation, 61 Stat. 1180, T.LA.S. 1591, 15 U.N.T.S. 295, in 


-which contracting parties umdertake to establish uniform customs pro- — 


cedures affecting internaticnal air navigation (Article 23) and to 
admit aircraft and aircraft stores and equipment free of duty, fees ` 
and similar national cr local duties and charges (Article 24). Our 
adherence to the home port doctrine is consistent with nearly universal 
international practice. - | ! | 


There are important reasons of foreign policy for not disturbing 
the home port rule in foreign commerce. While foreign countries, 


and their political subdivisions, do not now impose property : taxes 


on U.S. containers or Jag, carriers, we cannot discount the possibility - 
that such taxes will be imp sed in retaliation if the: California tax is 
upheld. Such retaliation wculd not necessarily be limited to the same 
degree and kind of taxation imposed by California. The extensive 
U.S. flag ship, air carrier, and container operations throughout the ` 
world could become subjec- to tax theories of more than a hundred 
sovereign governments and their countless subdivisions. Retaliation, 
moreover, may not be restr_cted to taxation. The United States, for 
example, now owns a subszantial portion of the containers used in 
foreign commerce.’ Retalia-ion could take the form of measures to |. 
decrease use of U.S.-owned containers, 


It is most unlikely that other countries would alter their approach . 
to taxation to conform to tke apportionment theory of property taxa- - 
tion of California. The hone port rule has long been sanctioned by 
international custom, nd nations are.unlikely to modify their taxing 


power over their own containers, vessels, and aircraft because one or 
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more localities of the United States assert broader power than ‘the 
international custom. 


- Conceivably, the United States could seek international agreement 
on an apportionment rule. However, achieving such agreement as a 
replacement for the home port rule would not be practicable, even 
if the United States were not alone in advocating a new standard. 
Taxing practices with respect to home flag carriers vary widely among 
countries, and rules of reasonable apportionment affecting those prac- 
tices would require far more difficult accommodations among sover- 
eign nations than apportionment among states of the United States. 
A process of bilateral negotiations, either in response to requests of 
foreign governments as a consequence of a local property tax levy in 
the United States, or requested by the United States as a consequence 
of retaliatory foreign action, would likewise be extraordinarily com- 
plicated and difficult. 


In sum, adherence by the United States to the home port doctrine 
with respect to instrumentalities of foreign commerce is consistent 
with long-standing international practice followed by virtually all 
governments, and reflects our view that it is the only practical rule to 
assure that such instrumentalities are not excessively burdened by 
multiple taxation.* 


1 Dept. of State File No. P78 0154-2037. Footnotes in the Deputy Legal Adviser’s 
letter are as follows: 

a The: Court has never overruled the home port doctrine announced in Hays 
with regard to all facets of interstate commerce. For example, the Court in Ott 
v. Mississippi Valley Barge Line Co., 366 U.S. 169 (1949), while upholding ap- 
portioned taxation of river barges, expressly did not reach the question of ocean- 
going interstate commerce. Id. at 173. See “Developments in the Law—Federal 
Limitations on State Taxation of Interstate Business,” 75 Harv. L. Rev. 978, 986- 
87 (1962). = 

b Customs Convention on Containers, 1972, signed at Geneva on Dec. 5, 1972, 
reprinted in [1973] Customs Convention on Containers, 1972, and International 
Convention for Safe Containers, Senate Doc. Exec. X, 93rd Cong. Ist Sess. 1. 

` Instrument of ratification signed by the President on Oct. 8, 1976. Entry into 
force for the United States is pending deposit of the instrument of ratification. 


JUDICIAL DECISIONS 
| ALONA E. Evans 


Aliens—deportation—fear of retigious persecution in Iran 


MOGHANIAN V. UNITED STATES DEPARTMENT OF Justice, BOARD oF IMMI- 
GRATION APPEALS. 577 F.2d 141. 
U.S. Court of Appeals, 9th Cir., June 19, 1978. 


Petitioner was an Iranian national who entered the United States on a 
student visa; however, he attended a different institution from that origi- 
nally proposed in his visa application and was ordered deported. He 
sought to avoid deportation by invoking section 243(h) of the Immigration 
and Nationality Act of 1952 as amended (8 U.S.C. §1253(h)), which au- 
thorized the Attorney General “to withhold deportation of any alien within 
the United States to any country in which in his opinion the alien would 
be subject to persecution on account of race, religion, or political opin- 
ion.” Petitioner contended that as a Jew he would be subjected to 
persecution in Iran, a Moslem state. . His petiticn was denied by the im- 
migration hearing officer. This decision was affirmed by the Board of 
Immigration Appeals and by the court of appeals. 
` The principal question tendered by the parties was whether section 
243(h) should be interpreted according to the administrative view in 
Matter of Dunar (Interim Decision 2192 (1973)) or according to the 
judicial view in Kovac v. Immigration and Naturalization Service (407 
F.2d 102 (9th Cir. 1969); 63 AJIL 823 (1989)". Following Dunar, the 
petitioner would be required to show that “‘his life or freedom would. be 
threatened in Iran on account of his race, religion, nationality, member- 
ship in a particular social group, or political opinion.” + Following 
Kovac, “persecution” as used ir. section 243(h) would mean “‘the inflic- 
tion of suffering or harm upon those who differ (in race, religion, or 
political opinion) in a way regarded as offensive. ” 2 But the court found 
no basis for reexamining the “well-reasoned” opinion. in Kovac ‘because 
petitioner had failed to prove taat he would be subject to persecution in 
Iran by either standard. Circuit Judge Goodwin stated that the adminis- 
trative decision could be reversed only if it could be shown that “the 
standard applied was both incorrect as a matter of Jaw and that the rights 
of the petitioner were adversely affected by that application.” ? 

Circuit Judge Wallace, concuzring, took the view that the power of the 
Attorney General under section 243(h) included discretion to determine 
whether the anticipated treatment of the petitioner would constitute 

“persecution” within the meanirg of the statute. 


1577 F.2d 141, 142, quoted by court. 2 Id., quoted by court. 
3 Id. 
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Aliens—illegal entrants—grounds for HRR from deportation i 


ZAVALA V. BELL. 453 F.Supp. 55. 
U.S. District Court, N.D. Cal., June 16, 1978. 


In consolidated actions, five aliens who had entered the United States 
illegally sought to avoid deportation on constitutional and other grounds. 
The district court dismissed their complaints. 

Plaintiffs offered five theories in support of their requests for a declara- 
tory judgment. Considering each in turn, District Judge Schnacke held 
that aliens in the United States illegally could not use the citizenship of 
their children born in the United States to avoid deportation; the eighth 
amendment’s provision forbidding cruel and unusual punishments applied 
only to criminal punishment and not deportation, which is a civil pro- 
ceeding; Congress has not provided that the immigration laws may be 
violated in order to maintain the integrity of families; plaintifs had no 
grounds for invoking due process or equal protection because deportation 
proceedings had not been brought against them, and if such proceedings 
were initiated, the court could not assume that plaintiffs would not be 
accorded the procedural protections to which they were entitled; legisla- 
tion for the protection of illegal aliens who had resided in the United 
States for a certain time had not yet passed Congress and so could not 
be invoked here. 


Aliens—permanent residents—employees of foreign states—denial of social 
security benefits 


t 


LETOURNEAU v. CALIFANO. 453 F.Supp. 536. 
U.S. District Court, $.D.N.Y., July 24, 1978. 


Plaintiff, a Canadian . national and permanent resident of the United 
States, challenged the constitutionality of two statutes which authorized 
social security, hospitalization, and retirement benefits to U.S. citizens 
employed by foreign states or international organizations, on the theory 
that they were self-employed, but denied such benefits to permanent resi- 
dent aliens similarly employed (42 U.S.C. §411(c)(2)(C), 26 U.S.C. §1402- 
(c)(2)(C)). Plaintiff had lived in the United States since 1944 and be- 
tween 1944 and 1972 had been employed by the French government in 
Washington and at the United Nations. When petitioner became a per- 

manent resident alien in 1967, she waived her rights, privileges, and im- 
munities under the Immigration and Nationality Act; however, she paid 
federal income taxes as well as a self-employment tax under the Social 
Security Act. In 1972 plaintiff applied to the Social Security Administra- 
tion for retirement, medical, and hospitalization benefits, but she was in- 
formed that as her income was not covered under 42 U.S.C. §410(a) (10) 
she was excluded from retirement and hospitalization benefits, and that 
she did not qualify under 42 U.S.C. §4li(c)(2)(C) as a self-employed - 
person. After exhausting administrative remedies, plaintiff brought this 
action both for a judgment declaring the’ two statutes - unconstitutional 
and for three injunctions: to direct the Secretary of Health, Education 
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and’ Avele to- provide’. be sih ie ee beneti to forbid the | 
_ denial of such ‘benefits ‘to >ermenent resident aliens employed by foreign k 


governments, and to reverse the Secretary’s finding that she was ineligible 


= ' for such benefits. A threé-judge district court found for defendant. 


- After. examining the history af the Social Security -Act with regard. to. 
- thle employment of citizens and resident aliens by foreign governments, 
| District Judge Duffy said: 


Aliens employed by foreign governments or international organi- 
zations enjoy many privileg2s and immunities not shared by citizens’ 
and other aliens. These include an exemption from the payment of 
many federal taxes, mast nozably federal inccme tax. This exemption ` 
is forfeited only upon execution of a waiver of rights, privileges ‘and 

. immunities under the Immigration and, Nationality Act. -Were these 
. aliens eligible for social sezurity coverage, they could, as the gov- 
ernment. suggests, énjoy- the best of two’ worlds: they could retain 
their privileges for years aad then change their status only at the 
- last .moment, in time to qualify for social security benefits. Their 
taxes would thus be kept at a minimum yet they would still be eligi- 
ble.for some social security coverage. Congress could reasonably 
have. foreseen such abuse and acted to prevent it. Moreover, in ex- 
cluding ‘aliens employed: by foreign governments from social security - 
coverage, Congress also might have considered the economic : benefits 
enjoyed ‘by such persons who pay neither sccial security nor income 
taxes prior to waiving their rights, privileges and immunities. These 
tax savings could conceivably furnish such aliens with a private re- 
tirement fund which’ oe employed citizens and other aliens J 
would be unable to amass.' | 


Citizenship—expatriation—volunzary E PE o citizenship—stan- 


dard of proof - 
TERRAZAS v. VANCE. 577 F.2d 7. 


U.S. Court of Appeals, 7th Cir., May 26, 1978. 


Plaintiff had: dual American and Mexican citizenship; although born in ' 


‘the United States, one of his parents was a Mexican national and the other 
.an American national. While attending -a business school in Mexico in 


1970-1971, plaintiff was inform2d that he would need a certificate of - 


- Mexican nationality in order to qualify for graduation. He ‘executed the 


certificate which provided for the renunciation of other nationality: and 
the' acceptance of Mexican nationality. Subsequently, he used the cer- 
tificate in order to obtain a position as an insurance salesman in Mexico 
and ‘to acquire a Mexican passport. He also applied for, social security 
coverage in Mexico and registered with the military; however, Mexicàn na- 


- tionality was not required for tnese activities. In.August 1971, plaintiff 
\!learned at a United States consulate in Mexico that by executing the cer- 


tificate he had expatriated himself. He then requested a letter from the’ 
‘consul which could be used to bring this information to the attention of 


his draft board in Chicago. ‘Three months later, plaintiff filed three. 


documents with the consul in which he gave contradictory answers to the 


1453 F.Supp. 636, 638-39. ` ~ 
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question of whether he had voluntarily, relinquished his citizenship. After 
the Department of State issued a Certificate of Loss of Nationality to 
plaintif, he undertook to reverse this finding. In administrative proceed- 
ings in the Department, his expatriaticn was affirmed, and plaintiff 
brought a proceeding in the U.S. District Court to reverse that decision. 
The district court sustained, holding that the preponderance of the evi- 
dence supported the conclusion that he had voluntarily relinquished his 
U.S. citizenship. But the court of appeals reversed this decision and 
remanded the case for further proceedings. 

The question before the court of appeals was the standard of proof to 
be applied in a determination of expatriation. Circuit Judge Sprecher 
pointed out that in Afroyim v. Rusk (387 U.S. 253 (1967); 62 AJIL 189 
(1968) ) the Supreme Court had made it clear that expatriation could be 
considered to have taken place only where a person was shown to have 
“voluntarily relinquish[ed] that citizenship.”+ In the opinion of the 
court of appeals, “preponderance of the evidence” as the standard of 
proof (8 U.S.C. §1481(c)) was not acceptable after Afroyim, “for to 
adopt blindly Congress’s judgment on the burden of proof as to expatria- 
tion would be to grant indirectly to Congress power over an individual’s 
citizenship that Afroyim held that it could not exercise directly.” ? In- 
stead, the “constitutional” standard to be followed was “clear, convincing 
and unequivocal evidence”? of voluntary: expatriation by the individual. 
This standard had been upheld by the Supreme Court and several lower 
courts. Circuit Judge Sprecher found that this “stricter standard of proof 
best reflect[ed] the paramount importance of the individual's interest in 
United States citizenship.” + 


Jurisdiction—act of state doctrine—politicel question 


OCCIDENTAL OF UMM AL Qaywayn, Inc. v. A CERTAIN CARGO OF PETRO- 
LEUM LADEN ABOARD THE TANKER DAUNTLESS CoLocrroNIs. 577 F.2d 
1196. 

U.S. Court of Appeals, 5th Cir., Aug. 24, 1978. 


Plaintiff, sometime recipient of an oil concession agreement from the 
Sheikhdom of Umm al Qaywayn, brought a claim for tortious conversion of 
oil which had been extracted from plaintiffs concession area by a succes- 
sor to Buttes Oil and Gas Co. (Buttes). The Sheikhdom of Sharjah had 
granted Buttes a concession whose boundazies overlapped the area allotted 
to plaintiff by Umm al Qaywayn. The s‘tuation involved complex juris- 
dictional conflicts which had been in progress for seven decades among 
the sheikhdoms, Iran, and the United Kingdom, which had maintained 
a protectorate over the Trucial Sheikhdoms until 1971. Plaintiff sought 
to show that the conversion had occurred when Iranian intervention in 
the disputed area had enabled Buttes to extract oil from what had been 


1577 F.2d 7 at 10, quoting Afroyim v. Rusk, 387 U.S. 253, 268 (1967) (emphasis 
by court of appeals). 2 Id 
3 Id. at 11. 4 Id. 
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part of plaintiffs concessicn. Defendant moved for summary judgment. 
The district court granted defendant’s motion on the ground that it lacked 
jurisdiction because of the act of state doctrine. The conversion claim 
in admiralty was also dismissed on the ground that any conversion had 
occurred at the wellhead and not at sea. The district court, however, 
refused to grant defendant an injunction staying further litigation of the 
matter. The court of app2als affirmed the dismissal for want of jurisdic- 
tion on the ground that the case presented a political question, but revers- 
ing the district court, granted injunctive relief to appellee. The injunction 
was stayed, however, pending appellant's appeal to the Supreme Court. 

The court of appeals stated that in order to pursue an action for tortious 
conversion, appellant would have to prove its right to the oil. As title to 
the area from which the oil had been extracted was the subject of dis- 
pute among sovereign states, the court was faced with a political question 
over which it had no jurisdicticn (Ware v. Hylton, 3 U.S. 199 (3 Dall. 
_ 199) (1796)). Circuit Judge Morgan observed that jurisdiction was ruled 
out not only because of the disputed sovereignty over the area but also 
because the Department of State had informed the court in a brief amicus 
that the United States was endeavoring to maintain its “neutrality in the 
politically and economically sensitive Middle East.”? Moreover, there 
were no “judicial or manageable” standards for resolving the matter of 
disputed sovereignty over the area.” The court said: 


In their external relations, sovereigns are bound by no law; they are 
like our ancestors before the recognition or imposition of the social 
contract. A prerequisite ot law is a recognized superior authority 
whether delegated trom below or imposed from above—where there 
is no recognized authority, there is no law. Because no law exists 
binding these sovereigns ‘and allocating rights and liabilities, no 
method exists to judicially resolve their disagreements. The owner- 
ship of the island, and derivatively its waters, has long been the sub- 
ject of dispute. Were we to resolve this dispute we would not only 
usurp the executive power, but also intrude the judicial power beyond 
its philosophical limits _ i 


The international law of territorial waters and of the continental 
shelf would also be involved in determining Occidental’s right to oil 
from the concession area. Although some standards have been de- 
veloped for the delineation of territorial waters, these formulations 
leave unresolved the permissible seaward extent of territorial waters. 
. . . [A]ithough some standards have been developed [regarding 
ownership of the continental. shelf], these standards depend in part 
on the existence of agreement among sovereigns. ... No manageable 
law exists to resolve disputed continental shelf ownership, however. 
See Article VI, Convention on the Continental Shelf, 15 U.S.T. [47], 
TIAS No. 5578, 499 JNTS 311 (1958)]. The nexus between the 


1 The court of appeals noted that in 1975, 58 suits involving the same matter were 
pending in four federal courts ard two state courts and that 120 suits were pending 
at the time of the appeal. Previous litigation included Occidental Petroleum Corp. v. . 
Buttes Gas and Oil Co., 331 F Supp. 92 (C.D.Cal. 1971}, afd per curiam, 461 F.2d 
1261 (9th Cir. 1972), cert. denied, 409 U.S. 950 (1972); 65 AJIL 815 (1971). 

2577 F.2d 1196, 1204. 3 Id, 
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absence of ME T standards: and the political question is quite 
, evident. Resolution of disputed continental shelf can only occur by . 
the political action of the sovereigns themselves.‘ 


Jurisdiction—arbiiration of business disputes—Convention on Recogni- 
tion and. Enforcement of Foreign Arbitral. Awards of 1958 


SIDERIUS, Inc. v. Compania DE ACERO DEL Pacirico. 453 F. Supp. 22. 
U.S. District Court, §.D.N.Y., April 25, 1978. ; 


Plaintiff, a United States corporation, sued defendant, a Chilean cor- 
poration; for breach of contract in that defendant had supplied plaintiff 
with .5,000 metric tons of cold rolled steel which-on delivery was found 
to be. of poor quality and in poor condition. Plaintiff and defendant then 
agreed to arbitrate the. questions of quality and condition before a Chilean 
arbitrator. The present action was brought while the arbitration was in 
progress. . The district court dismissed the complaint for want of subject 
matter jurisdiction: 

In a Memorandum Order, District Judge Broderick pointed out. that . 
the Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards of 1958 (21 UST 2517, TIAS No. 6997, 330-UNTS 3) and its im- 
plementing legislation forbid the institution of court proceedings pending 
the conclusion of an arbitration on the same subject matter. Having - 
agreed to arbitrate, plaintiff had to defer judicial poose until after 
an award was rendered. 


Jurisdiction—high seas—Coast Guard boarding of American vessel—con- 
trol of smuggling—need for probable cause — 


Unrrep STATES v. WARREN. 578 F.2d 1058. 
U.S. Court of Appeals; 5th Cir., Aug. 24, 1978. 


Defendants appealed their convictions on charges of conspiracy to im- 
port ‘marijuana from Colombia into the United States (21 U.S.C. §963) 
and removal of currency in excess of $5,000 from the United States with- 
out authorization (31 U.S.C. §§1101, 1058). The four defendants had set 
out from Florida for Colombia aboard a shrimping vessel, the Stormy 
Seas. At a point 700 miles from the United States, the Coast Guard hailed: 
and boarded the vessel. ‘The Coast Guard examined the ship’s enrollment 
papers, which did not indicate that it was bound for a foreign port, al- 
though one of the defendants stated that the purpose of the trip was land 
investment in South America. Two other defendants said fishing and 
diving were the purposes of the trip, but the ship was not properly 
equipped for those activities. ‘The discovery of a small amount of mari- 
juana led the agents to suspect that the vessel was on a narcotics run, and 
they inquired whether there was any money on board. A total of $41,500 
and 46,800 pesos (Col.) was uncovered,’ which defendants admitted not 
‘having declared prior to leaving the United States. After defendants 
were ariested, a thorough search showed that the. vessel carried a trash 


£Id., 1204-05 ( emphasis by court). 
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as Sonas Ao that de- 
fendants intended’ to visit Colombia to buy marijuana. On appeal after - 


conviction, defendants argued ‘inter alia that the Coast Guard’s boarding . 
beyond the 12-mile limit was unconstitutional.. The.court agreed and - 


_ reversed the convictions of three defendants on. this ahd other grounds. 
but affirmed the convicticn of the fourth. On review en banc of the 
question of the constitutionality of the boarding and other. issues, the. 


decision as to two of the Gefendants was reversed. and the decisions as to 


the other two defendants were affirmed. 


With regard to the authoritv of the Coast Guard to board and search 


a vessel.at a point 700 miles from the United States, Circuit Judge Tjoflat - 
pointed out that pursuant to I4 U.S.C. §89{a) the Coast Guard has the > . 
authority to board any skip of American registry and that “[t]his au-- 


thority is plenary when exercised bevond the 12-mile limit; it need not 


'. be founded on any particularized suspicion.” Having boarded, the 
Coast Guard could take further necessary action, including search, arrest, 
-and seizure of evidence. In tke opinion of the court, once aboard the 
Stormy Seas, the:Coast Guard Fad ample grounds for pursuing. its inves- 


tigation by making the arrests and seizing the available evidence. The 
court of appeals found: no merif in defendants’ objections that the Coast 
Guard could not delegate its investigatory powers to agents of the Drug 
Enforcement Agency (DEA) ard the Customs Service who were in the 


. boarding party, and that the Customs. Service had participated in the 
search without probable cause. The court held that the Coast Guard has 
the authority to'co-opt other government agencies where needed with, at 
_ least, the implied consent of the agencies and that the Customs require- - 


ment of probable cause constitutes no limit on the Coast Guard’s authority. 
Circuit Judge Fay, dissenting and joined by Circuit Judges Goldberg, 


‘Morgan, Roney, Simpson, and Godbold, argued that while the Coast. 


Guard may board a vessel of American registry for the’ purpose of safety 
or documentary inspection witha warrant, it may not inquire into other 
matters without probable cause. To do.so.would violate the fourth 
amendment limitations on search and seizure. In the instant case, as 


the presence of the DEA and Customs agents indicated, the purpose of the 
_ boarding was to make a search for which there had posa no: probable _ 
. cause, 3 


i t 


Jurisdiction—minimal. coniccts o foreign insurance companies with forum 
| —products. liability : 


“AMERICAN & FOREIGN INSURANCE ASSO. v. CoMMERCIAL INSURANCE: Co. 


575 F.2d 980. 
U.S. Court of Appeals, Ist Cir., May 12, 1978: l à 


Appellants, insurance compan-es operating out ‘of Colombia, were the i 


insurers of. a Colombian,menufacturer. of glass bottles which were shipped 
in large volume to Puerto Rico. When one of the bottles exploded there, 
an action was brought against the insurance companies in the U.S. District 


i 578 F.2d 1058, 1064-65. . 7 
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Court for: Puierto Rico; The’ fount. ‘failed i oe and a: default me 
judgment was entered, the district’ court holding, that the.companies were A 

providing coverage on a subject of insurance located in Puerto! Rico and ` 
_ under Puerto’ Rican law were subject to service of process ‘as unauthorized 
insurers. The ‘companies sought unsuccessfully to have the défault judg-, 
ment set.aside and then appealed on the grounds that the district court 
`- lacked in personam jurisdiction over them and that the court had abused 
its discretion in refusing to set aside the eons The court of appeals’ 
affirmed the decision, below. l P is 
Appellants, relying upon International Shoe Co. v. Washington (326. US age 
310 (1945):) and similar cases, argued that as they did no business in 
Puerto Rico, they did not have the minimal contacts: with Puerto Rico 
necessary to warrant exercise of the court’s ‘jurisdiction. Chief Judge 
Coffin, however, ‘pointed out that the fact that appellants were knowingly — 
insuring a manufacturer who -did business there in a product in ‘which 
there was‘a risk of injury provided the requisite contact with the' forum. 
` The court also held that the district court had acted within its discretion 
in ‘refusing to set aside the default judgment since appellants did not meet 
the burden of showing good reason for. the default: and the’ existence or a 
meritorious defense, : i 
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| A AERE non of wildlije— assimilation of foreign eerk laws 
of Fiji and Papua New Guinea 


UNITED STATES v. MoLT. 452 F.Supp. 1200.. a R 
U.S. District Court, E.D. Pa., June 1, 1978. i 
Defendants were charged with conspiracy to smuggle snakesřand other 
reptiles. from Fiji and Papua New Guinea into the United States without 
authorization from these countries and in violation of the Lacey Act (18 
U.S.C. ‘§43), which forbids the: importation of wildlife in violation of 
federal, state, or foreign laws. Pleading not guilty, defendants moyed to ', 
_ dismiss the indictment on the ground that the Lacey. Act was unconstitu- 
` tional. The district. court declined to rule on the’ question of the consti- 
tutionality of the act, but holding that the act was not violated, granted ” 
their motion. 
District Judge Fogel observed that the reach of the Lacey. Act is “limited 
to foreign laws which involve, or the purpose of which is, the ‘protection. 45 
of wildlife.”* Testimony of expert witnesses Jed the court to conclude | 
that the Fijian law mentioned in the indictment was a revenue law rather. 
than a law for the protection of wildlife and that the law of Papua New. 
Guinea also was riot specifically intended to protect wildlife. 


Tarifs export subsidies—countervailing duties—General Agreement on 
Tariffs and Trade 


Zentru Rapio Corr. v. UNITED RN 98 $.Ct. 2441. 
U. S. Supreme Court, June 21, 1978. > 


Petitioner, a U.S. corporation engaged in the ‘manufacture: af consumer 
_eléctronic products, requested the Commissioner ot Customs to assess 


1 452 F Supp. 1200, 1204, 
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countervailing duties on certain consumer . “electronic products: bene im- 
ported into the United States from Japan. Japan imposes a duty on such 


- products when they are sold in Japan, but not when they are exported. 
If the commodity tax is paid in Japan prior to export, it is refunded to the 


manufacturer. Petitioner argued that this refund constitutes a “bounty 
or grant” which, under section 303(a) of the Tariff Act of 1930 (46 Stat. 
687; 19 U.S.C. §1303(4) ), requires the Secretary of the Treasury to im- 
pose countervailing duties. The Acting Commissioner of Customs denied 
petitioners request (41 Fed. Reg. 1298 (1976)). Petitioner then. filed 


suit ‘in the Customs Court. The Treasury Department responded’ that 


imposition of. a countervailing duty was not required by the statute where 
` the “remission of .indirect taxes was ‘nonexcessive ... 7” ie: did not 


. exceed the amount of the tax. Although that reflected a ong standin: 


interpretation of the statute by zhe Treasury Department, the court found 


for. petitioner on the: basis of Downs v. United States (187 U.S. 496. 


(1903) ). The Court of Customs and Patent Appeals reversed (562 F.2d 


dx 


1209 (1977)), holding that Downs did not decide the question whether. 


a nonexcessive remission of an indirect tax, standing alone, constituted a 


bounty or grant to’ exported gocds. The Supreme Court affirmed. 
Examining the history of ‘section 303(a), Mr. Justice Marshall, for a 
unanimous court, pointed out that the original provision had been enacted 


„in 1897 and had been reenaztec by Congress five times since then. The’ 


_, position regarding nonexcessive remission had been maintainéd by the 
Treasury Department from 1893 to the present. In the opinion of the 
Court, “[t]he Secretary’s interpretation of en countervailing duty statute 
is as permissible today as it was in 1898.” The Court observed, more- 
over, that this interpretation kad been moned into the General 
Agreement on Tariffs and Trade‘ (GATT).’ 

Petitioner's suggestion that the. Secretary's interpretation ‘was based -on 
- false economic assumptions was found wanting bv the Court. Mr. Justicé 
Marshall said: 


Even “modern” economists do not agree On the ultimate economic, - 


effect of remitting indirect taxes, and—given the present state of 
economic knowledge—it may be difficult, if not impossible, to measure 

_the precise effect in any particular case.... More fundamentally, as 
the Senate Committee with responsibility in this area recently stated, 
“the issues involved in applying the countervailing duty law are com- 
plex, and . . . internationally, there is. [a] lack of any satisfactory 
agreement on what constitutes a fair, as opposed to an ‘unfair, sub- 

_sidy.” S. Rep. No. 93-1298, p. 183 (1974), In this situation, it is not 
the task of the judiciary ta substitute its views as to fairness and 
economic effect for those of the Secretary.‘ 


As for the “admittedly opaque opinion” in Downs, the Court observed 


that this case could be distinguished from the present case because Downs 


198 S.Ct. 2441, 2444. The text of the Supreme Court’s decision is reprinted in 17 


ILM 923 (1978). l 2 Id., 2448. 
3 Id., 2449. Art. 6(3) of GATT. 
498 S.Ct. 2449 (footnote by Court. other’ anae omitted). 
5 Id., 2450, 
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involved not eal a nonexcessive remission of an indirect tax but also the 
grant of the right to’ an exporter to sell an equal quantity of the exported 
product in the remitting state without payment of full excise taxes thereon, 
a right which was transferable and therefore had a market: value in itself. 
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War, F oreign Affairs and ‘Constitutional Power: the Origins. By Apia 
o D. Sofaer. Cambridge, Mass.: Ballinger Publishing Company, 1976. 
.“ Pp. 533. Index. Bibliography. 


' In 1971 the American Bar Association, stimulated D the heated con- 
stitutional arguments brought oa by the Vietnam war, adopted a resolu- 
-tion calling for a study “on the respective powers under the Constitution 
‘of the President and. of Congress to enter'into and conduct war.” This. 
book, which’ cov, ers the first 40 years of our national history, is one of three 


_.. volumes designed to meet the specifications drawn up’ by. the ABA. If 
_ the two volumes 'yet to appear are as well, done as this one, the trilogy | 
r should . recéive high marks indeed. ' 


“The author makes ‘clear at the outset that it is not his mission to. reach ~ 


conclusions on the issues involved. Rather, as he points out, the purpose 


‘6f the project. is: “to deepen the ongoing debate over powers relating to 
war by providing the facts relevant to that debate.” It follows that anyone 


_who seeks to find clear-cut precedents in: this volume with respect to such 


` controversial issues as how far the President can'go in the use of the 


a 
at 
ay 


armed forces, abroad, or where the decision to go to war lies under the" 


Gonstitution, is bound to- be disappointed, On the other hand, he will 
-find plenty of historical data that will shed helpful light onthe formula- 


tion and conduct of our foreign policies in the 1970's. 
Sofaer doe§ not confine his analysis to the major issues of war and peace. 


EN - Hé realizes full well that his principal concern, the launching of hostili- 


“ties, is closely related to other important issues such as -tréatymaking 
power, the handling of classified information, the control of expenditures, 
the use of executive. agents, covert activities conducted by’ our govern- 


| ment, and executive-legislative relations generally. The result is a:master- 
ful analysis of the conduct of ->ur foreign policy during the formative 


years of the republic when our early presidents were doing their best ‘to 
interpret the Constitution and ge: the new government off to a good start. 

The first chapter is exceptionally good.. It introduces the subject with 
an analysis of the new Constitution, its background, and thé process by ` 
which it was drafted and approved. The second chapter deals with the 
‘administration of George. Washington and the steps that were taken to 


` -establish a pattern of governmen:. It shows how, despite the ambiguities 
, of the Constitution, the executive and legislative branches began to work 


.together in ‘relative harmony, wich the President in .the driver’ s' seat and 
‘thé Congress exercising extensive reserve. powers. Succeeding chapters ` 
deal. with John Adams and undeclared war as national policy, Thomas 


ai Jefferson ‘and “the Revolution of 1800, ” and the post Joersonian: Republi- 


:cans—expansion and executive . ‘power. 


$ a 
‘ e Fi a vee , 
z a $ 
á 
t . z a x 
+ + K 
a 


1979] . BOOK REVIEWS AND NOTES ` 149 


I would like to say much more about Sofaer’s book if space ‘permitted. 
As Arthur Schlesinger, Jr. emphasizes in his perceptive introduction, one 
conclusion stands out: the ambiguities of the Constitution, especially the 
mixing and overlapping of powers, “were the result not of confusion or 
fatigue on the part of the Convention but of ‘an. intentional design to. 
insure balance among the branches by enabling them: to act on the samè 
questions.” i 

The ambiguities remain. And the balance the Danon had in mind is 
hard to achieve. Those of us who are eager to see a‘greater degree of 
teamwork between the two branches of government would like to have 
Sofaer’s recommendations on the restoration of a satisfactory balance for 
the 1970's. te 

This is an excellent comme: exceptionally well written with extensive 
use of source materials. It is clearly an outstanding introduction’ to the 
ABA series. We await the two succeeding volumes with a good deal of 
interest. oon 

Francis O. Wiicox 
The Atlantic Council 
Law: A Personal View. By Albert A. Ehrenzweig. Edited by: Max Knight, 


Leiden: A. W. Sijthoff, 1977. Pp. xviii, 163. Pipaogap y: Index 
of Names. 


Here are the real ultissima verba of Albert A. Ehrenzweig, Which most 
of us thought we had received in his Psychoanalytic Jurisprudence, (1971), 
to which I wrote an introduction. The manuscript was handed by the 
devoted Erica Ehrenzweig to Max Knight some days after Albert’s deat . 
and but a few tragic hours before her own. 

We are indebted to Max Knight and his team for more than fulfliment 
of duties of piety. For, despite much overlap, the manner, mood, and 
even, sometimes, the substance, of this posthumous statement are differ- 
ent from that of 1971. Certainly its themes are clearer and more per-' 
suasive, less concerned to expose the errors of others than to communicate 
his new truth, as he finally saw it. In Ehrenzweig’s words, it is “a personal - 
view, a “witness to a general contemporary turn in man’s search for 
himself” (p. xi). Ee 

Chapter I, “Law as Justice,” presents Ehrenzweig’s final view that law’ 
is an expression of the human creature’s sense of justice, be this “inborn 
. instinct” or “inbred reaction.” As might be expected, modern ethology.” 
as well as psychology are here marshaled, with the urgent plea that we 
recognize the centrality of this drive for justice, despite the multiplicity; 
of “justnesses” to which citizens, decisionmakers, or even whole legal cul.’ 
tures find themselves from time to time committed. be ee 


In Chapter II, on “Law as Norm,” he seeks a concept of law epileistent’ oN, 
with that thesis, but it is also of cardinal importance for the whole future `., 


of the Kelsenite heritage. It presents perhaps the first short, clear Kel* `. 
1 Reviewed in 68 AJIL 145 (1974). E 
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senite statement of the relation of “the basic norm” to what this reviewer 
renamed “the apex norm” of a legal order.? Ehrenzweig insists that the 
fixing of the content of the apex norm for any legal order (and therefore 
of what is meant by “lawness”} is a matter of human choice; that the exer- 
cise of choice must turn: on assessments both of the existential facts and 
the “justnesses” received and prevailing in the particular society. So that, 
far from the Kelsenite theory of law being .“pure” of. sociological and 
ethical elements, it becomes truer to say, (in my words of 1964) that it 
“presupposes sociological inquiries, along with some kind of rather inde- © 
: terminate ethical inquiry.”* Ehrenzweig writes “in testing the apex norm. - 
itself, we each follow our own choice of what we feel to be the meta-legal 
> value-based source of our law” (p. xiv). This way of putting the “hypo- 
 thetical” nature of the apex norm reconciles Ehrenzweig’s lifetime disciple- 
ship of Kelsen with the stress of his final “psycho-analytic jurisprudence’ 
on the primacy over law of the drive towards justice and the various “Just- 
nesses” to which we become committed.* - 
No less momentous for Kelsenite * pure ’ theory i is Ehrenzweig’ s new theme 
that each step in the “concretization” of the apex norm within a given legal 
order “introduces into the sterile Ought system of the law value-judgments 
from the world of the Is” (p. 40). Thus, value judgments enter not only 
via the. choice of the apex norm, but at each step in concretization. ` 
Chapter III, on “Law as Decision,” canvases the common ground, now 
widely shared among students of the judicial process, as to-the role and 
limits of syllogistical and other reasonings in judicial decisionmaking. 
_ This, as well as chapter IV on criminal and tortious responsibility’ (pp. 93- 
111), both manifest a robust skepticism, redeemed by Ehrenzweig’s con- 
viction that adequate “study of the growth of our irrational aggressive and 
“retaliatory urges,” and recognition of the role of these in legislation and 
judgment, are basic Seep towards reform in law and wisdom in 
judgment. 
Throughout’ these, as well as ihe concluding chapter on “The Schools 
" of Jurisprudence,” the reader will be provoked by sentences which de- 
serve, each, a chapter or even a book. Not the least of these is the very 
. last, which reminds us that “law, which began as an integral part of the 
science of nature, may now have reached the paint when it can become 
- the primary object of a science of justice.” * 
| Jutrus STONE 
University of California Hastings College of Law 


2 Ehrenzweig seems finally to adopt my positions on this, including the choicé of 
the term “apex norm.” See his discussion on pp. 37-45, especially p. 38. Compare 
STONE, LEGAL SyYsTEM AND Lawyers’ Reasonines, 104-05, 123-31 (1964); id. Mystery 
and Mystique in the Basic Norm, 27 Moprern L.R. 34-50 (1963). 

3 STONE, LEGAL SystEM, supra note 2, at 128. ; 

.*It also goes far to reconcile my positions with it. See citations,.supra n. 2. | 

‘5P, 144. ‘Implied in the word “science,” of course, is Ehrenzweig’s faith in the . 
powers of psychoanalysis, which many, may not share. Even understood in a looser - 
-sense, however, this final sentence of the ultissimar verba is an extraordinary reversal 
of the roles of law and justice in “the pure theory of law.” 


` 
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Printsip mirnogo razresheniia mezhdunarodnykh sporov (The Principle of 
Peaceful Settlement of International Disputes). By D. B. Levin. 
Moscow: Izdateľstvo Nauka, 1977. Pp. 112. 60 kopecks. 


What is the source of the obligation to settle disputes peacefully? How 
far does the obligation extend? What instruments should be used? What 
principles should be applied? Dr. Levin of the Moscow Institute of State 
and Law responds to these questions with his noted erudition to conclude 
that it is general international law and not the UN Charter that creates 
the obligation; that the obligation is to settle all disputes and not solely 
those threatening the peace; that the instruments used should always be 
accepted: voluntarily, which excludes any compulsory jurisdiction of tri- 
bunals; and that the principles to be applied in dispute resolution are 
those of “justice,” which has become synonymous with the general demo- 
cratic principles of international law. 

What is striking here is Levin’s departure from what was originally the 
position of socialist scholars in the days when peaceful coexistence was 
being touted in the International Law Association as the foundation of 
international law. At that time Westerners were asked to find their inter- « 
national law solely in the Charter as representative of modern international 
law in whose formulation socialist states had shared. General interna- 
tional law was still considered the creation of the 19th-century powers. 
By degrees the position has changed as the United Nations has developed 
a new majority, and today Soviet scholars are praising general international 
law as a law which they champion, since it has been remade in acceptable 
form. Levin is, then, adding his argument to those of his colleagues, 
Gregory I. Tunkin and others, that the Charter is but a restatement of 
principles of general international law, at least as to the topic of his study. 

His theme is carried into his discussion of the law to ‘be applied in the 
resolution of disputes: it is to be “justice” as indicated by the Charter, 
and this justice is not incompatible with “law.” He reviews the literature, 
which occasionally -has suggested incompatibility, and. concludes that so- 
cialists cannot accept this argument because today “justice,” as used in 
the Charter, can be read as the “legal interests of people.” Once again, 
he is joining those in the East who argue that international law has now 
become so impregnated with socialist principles that even the ancient 
Western states are bound by the new concepts. 

Levin argues that the scope of the obligation to settle disputes includes 
all conflicts, not only those threatening the peace, and that no dispute - 
may be set aside unresolved. (He accepts exceptions, such as the Ant- 
arctic treaty, when it is impossible to conclude an agreement if all disputes 
must be resolved first.) This position seems indefensible, for history has 
shown that some disputes can lie obscured for long periods without dis- 
turbing the peace. Even the socialist states, who are said always to settle 
disputes, seem to have some for which no resolution has been found and 
on which no continuous effort toward resolution seems to have been made. 
Yugoslavia and Albania present such an example, and even the Sino- 
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Soviet dispute appears to outsiders to bs one OM. which no consistent and 
: serious effort toward reso_ution is being made. 

For. his final: point on metkods of resolution, Levin takes the long- 
established position that diplomatic negotiation is to be preferred, for 
only this type of resolution preserves throughout the complete freedom 
of the parties to reach one or another result. He and his colleagues before 
him have refused to admit tha- the world is imperfect, and that dispute 
resolution needs to be keyed to some system of compulsory jurisdiction. 
Otherwise, one of the parties can exercise his superior strength in nego- 
tiation to force a decision in his favor. It is all very well to argue that 
no such pressures should be exerted, but the striving of socialist powers 
to lead from positions of strength suggests that diplomatic negotiation is _ 
favored because a decision against the strong is not to be expected, as it 
. can be when the International Court of Justice takes jurisdiction under a 
compulsory jurisdiction clause. As usual, Levin shows antagonism to - 
the ICJ, believing that the law ‘it applies- is not contemporary general 
. international law, and that the judges do not decide in unbiased fashion. 

Curiously, while denying the validity of judicial precedent in creating 
international law, Levin relies on precedents established in diplomatic 
practice for’ clues as to what the law is. On page 99 he says, “Interna- 
tional law does not know judicial precedent,” while on page 98 he relies 
' upon the decisions of. the conferences on law of the sea, diplomatic rela- 
tions, and consular law against inclusion of the compulsory jurisdiction 
of the ICJ as proof that “Compulsory jurisdiction of the International 
Court of Justice would violate the principle of freedom of choice by the 
parties of thé means for peaceful settlement of disputes.” To be sure, 
he is referring to the position of the developing states ae but it seems 
to be a position that corresponcs to his own. 

. This book proves to be one more stone in the construction of the edifice 
of a new international law favoring socialist and developing countries- 
. and one more effort to resist the pressures of Western scholars for recog- 
nition: of compulsory jurisdictior clauses as the surest way to lift disputes 
out of pressure politics. The argument that no one should exert pressure 
in dispute resolution is utopian. It is better to persuade nations to accept 
compulsory jurisdiction and to improve tribunals so that the judges reflect 
contemporary ideas of justice than to leave the selection of a tribunal 
and of the law to be applied by it to the moment’ ‘when the dispute is at 
its hottest. 

Joun N. HAZARD 
Columbia EREESRY School A Law - 


International Agencies: Tne Emerging ee of Interdependence. 
By Evan Luard. Dobbs Ferry: Oceana Publications, Inc. for the - 
Royal Institute of International Affairs, 1977. Pp. xii, 338. Index. ` 

For some time we have neeced a worthy successor to such books as 

Paul S. Reinsch’s Public International Unions and David Mitrany’s The 

Progress of International Government, which surveyed the growth of 
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`- varied ea bodies’ in jadier generations. / Now we have it.’ Luard, 
who has ‘often demonstrated a fine ability to master large masses of ma- 
terial and offer sensible comments, has produced: an excellent survey of. 
current international organizations of the, type usually: described as “func- 


tional,” concentrating heavily but not exclusively on nig specialized agen-" 


cies of the United Nations system. : 
Each chapter focuses on a problem area and considers the work. of all 


the major organizations whose activities are pertinent to that area. Essen- | 


tial information about the structure and procedures of the agencies is 
given, but the emphasis falls upon analysis ‘of what they do, how they 
are used and what techniques they employ. 

This is an admirably thoughtful book as well as a valab work of 
description. Luard offers cogent criticism of international organizations, 
and occasionally assumes the role of policy adviser. One cannot read this 
book without realizing that the great increase in-the budgets of inter- 
national agencies in the last generation is as much a matter of waste as 


‘of healthy growth, and that the expansion of their number is attributable ~ 


as much to lack of rational planning and coordination as to increasing 
recognition of the fact that many problems will yield only to international 
treatment. 

Luard notes: that the deveio of international organization has 
been in large part.a response to the problems and opportunities posed by 
technological change, and stresses the effect upon international agencies 
of the disparity in technological capability to be found among.their mem- 
bers. He errs when he asserts that leveling has gone so far within states 


that the rich in poor states are now generally less well-off than the poor. 


in rich states (p. 322), but he is correct in pointing out the increasing 
dominance of the redistributionist demand in the politics of international 


bodies. This transfer of the egalitarian push from the: domestic to the: 
' international scene is for Luard simply a confirmation of his thesis that ' 
the growth of international organization represents the.creation of a new | 


layer of government. He conceives international governmental functions 
as having mainly to do with solving problems and: providing services, and 
one may argue that he neglects the coercive, behavior-controlling aspects 
of government. This emphasis is, however, a useful corrective to. the 
usual tendency to define government too narrowly and with unrealistic 
concentration upon its coercive features. Not the least of the virtues of 


the book is its contribution to scholarly discussion of the nature of the 


problem of governance on the global scale. l 
Inis L. CLAUDE, JR. 
University of a 


De-Rečognizing Taiwan: The Legal Problems. By Victor H. Li... Wash- 
ington and New York: Carnegie Endowment for International Peace, 

' 1977.: Pp. 48.. $1.50, paperback. 
In this book Victor Li of Stanford Law School assumes that, perhaps 
soon, the United States will recognize the People's S Republic of China as 
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the government of China, and will withdraw recognition from the Chinese 
Nationalist government,.now functioning on Taiwan. This booklet con- 
siders what the results wii] be Zor legal relations involving Taiwan. The 
author “suggests that after withirawal of recognition of the Chinese Na- 
tionalists, Taiwan might possibly be considered an integral part of the 
People’s Republic of China with no independent international status; at 
the other extreme, Taiwan mignt become an independent state. He be- 
lieves it more likely that Taiwan will occupy some intermediate position, 
with the authorities on the island controlling its territory and carrying out 
many of the usual functions oZ a government. This is the “essentially 
unprecedented situation” (p. 11° with which the author deals. He empha- 
sizes the novelty of the problems, calling Taiwan “the first case of an un- 
-- recognized but friendly regime” (p. 2). 

In his brief description of ths “concepts of recognition,” Li may over- 
simplify a bit when he says thet there are “two different theories of rec- 
ognition, one developed from traditional international law and the other 
‘growing out of American practice in this area” (p. 4). I believe all would 
agree with his statement that there is “no clearly articulated status in 
American law for’ governments which are firmly in control, but not ex- 
tended de jure recognition” ‘p. 7). He points out that “American judicial 
opinions, scholarly writings, statutory language, and official statements 
sometimes describe governments that are firmly in control but not extended 
de jure recognition for policy seasons as ‘de facto recognized” (p. 7). 
The author follows that practice. Some would doubt whether it is desira- 
ble to refer to governments whith have not been recognized at all as “de 
facto recognized,”* especially in view of the practice in some cases of 
recognizing new governments as “de facto governments’ prior to the time 
they are recognized as “de jure zovernments.”” But if one bears in mind 
the sense in which the author uses the exDiession “de facto recognized,” 
there should be little confusion. 


1 Compare Beer INTERNATIONAL Law CASES AND MATERIALS 343 (3d ed, 1971); 
‘Lauterpacht, De Facto Recogntion, Withdrawal of Recognition, and Conditional Rec- 
ognition, 22 Brrr. Y.B. INTL L. 164 £1945). l 

2 Thus, the United States recognized Israel’s government as “the de facto authority 
of the new State of Israel” on Mav 14, 1948, following up with de jure recognition 
on January 31, 1949. 2 Wurreman, DIGEST or INTERNATIONAL Law 168-69 (1963). 
The United States recognized the Firnish government as the de facto government on 
May 7, 1919, and as the de jure government on January 12, 1920. 1 HACKWORTH, 
DIGEST oF INTERNATIONAL Law 212 (1940). The United States recognized. the 
Carranza government as the de facto government of Mexico on October 19, 1915, and 
as the de jure government on August 31, 1917. 1 Hype, INTERNATIONAL Law 194-95 
(2nd ed. 1945). The British recognition of the Soviet government as a de facto - 
- government in 1921 preceded its reccgnition as a de jure government in 1924. Ibid. 
Hyde well comments: “neither zlearmess of thought nor improvement in the conduct 
of foreign relations is facilitate by eccording formal recognition to a foreign regime 
in terms -that accentuate unwilkngness to make full acknowledgment that it is deemed 
to be the government of its own State. Nevertheless, it should be borne in mind that 
States are not infrequently inckned tc pursue such a course.” Ibid. 

The authors use of the term “de facto recognized” must be carefully distinguished 
from this more common, even if undesirable, use of the expression. 
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The greatest contribution of the booklet is its emphasis on practical rela-. 
tions involving Taiwan, under treaties and United States statutes, after 
our withdrawal of recognition. The author concludes that “it is possible 
to construct a legal framework for dealing with Taiwan as the de facto 
government of an entity having ititernational personality which would 
permit continued economic and other dealings after the withdrawal of 
de jure recognition” (p. 36). He admits some difficulties in the case of 
formal international agreements. So far as concerns American statutes, 
he suggests that our government might well declare Taiwan “a friendly 
foreign country” so as to maintain the applicability of favorable statutes, 
and urges that we avoid formal reference to Taiwan as “part of the Peo- 
ple’s Republic of China,” to avoid application of certain statutes hindering 
or penalizing relations with “Communist countries.” 

Now that the United States has recognized the Chinese People’s Re- 
public and withdrawn recognition of the Chinese Nationalists, it will be 
interesting to compare the authors careful suggestions with whatever may 
happen. Meanwhile, the booklet well alerts us to many of the problems. 

Wm. W. BisHop, JR. 
University of Michigan School of Law | 


Völkerrecht als Rechtsordnung. Grundlagen und Quellen. Published by 
the Max-Planck-Institut fiir auslandisches öffentliches Recht und Völk- 
errecht. Stuttgart: Verlag W. Kohlhammer, 1976. Pp. 679. DM 120. 


This special issue of the Zeitschrift fiir auslindisches öffentliches Recht 
und Volkerrecht commemorates the 50th anniversary of the Max-Planck- 
_ Institute for foreign public and international law, founded in 1924 in Ber- 
lin and continued in Heidelberg from 1949. To emphasize continuity, the 
title of the volume is taken from a treatise by Viktor Bruns, founder and 
first director of the institute, in the journal's first issue. All nineteen arti- 
cles in this volume are by present or former members of the institute. As 
it is impossible to do justice to the individual contributions, it may be 
useful to indicate briefly the topics covered in the volume. ; 

Mosler,-a codirector of the institute until his election to the ICJ, follow- - 
ing Bruns’ objective, analyzes the main components of a system of inter- 
national law. The international legal order must rest on states which, 
unlike some members of the United Nations, are not merely nominally 
so but capable of assuming international responsibilities effectively and 
sharing basic principles and values in their internal order. 

Bernhard, Doehring, and Bleckmann discuss various aspects of the 
theory and development of customary international law. Strebel .and 
Munch deal with sources of international law. The somewhat esoteric 
distinction, or the absence of one, between pactum de contrahendo and 
pactum de negotiando is the subject of Beyerlin’s paper. Schweinfurth 
explores from the point of view of international law agreements between 
Communist parties in the Soviet bloc and concludes that they have no 
binding force. 

Several papers relate to the United Nations. Geck gives a comprehen- 
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sive and balanced survey of the codification of inteniationall law. Frowein 


examines the efforts to define aggression, the right to self-determination, 


sovereignty over natural resources, and nationalization of foreign prop- 
erty. Tomuschat analyzes the Charter of the Economic Rights and Duties 


of States. Both authors'share the view that General Assembly resolutions 


do-not create law but may in time become law. Klein deals with national 


liberation movements and decolonization; Hilf, with the capacity of the 


- European Community to create international legal persons, e.g. the Euro- 


pean Fund for Monetary Cooperation or the Centre for Vocational. Train- 
ing; and Petermann contributes a paper of topical interest on international . 
economic law and the Third World, 

The relation between municipal and international law is examined in 
four papers. Strebel considers the influence of municipal law in general, 
and Heilbrunner the relevance of comparative law.. Ress and Bothe de- 
vote their papers to the relevance of municipal law to international organi- 
zations and to international tribunals, respectively. This group of papers 
continues the ‘tradition: of the, institute, which from its inception has em- 
phasized, the significance of municipal law for the interpretation and’ 
application of international law. 

The book provides a useful survey of the prevailing methodology and 


_areas of interests in Germar literature on international law and organiza- ` 


tion. Generally, the contributors tend to give greater scope to theory than ' 
to state practice or judicial decisions. Political and sociological approaches, 
common in the United States, are reflected in some papers, but German ` 
jurists, generally, seem reluctant to explore the influence of politics on the 
development of international lew. Non-German readers will appreciate 


“the summaries in English as guides to the topics of particular interest to | 
: tgm, 


' LOTHAR GRIESSBACH 
German American Chamber of Commerce 


The United N ations Security Council. By Árpád Prandler. Budaper: 


Közgazdasági és Jogi Kényvkiadé, 1974. Pp. 499. Index. Ft. 69. 
In the three major parts of the volume, Prandler deals, respectively, with 


-the history, organization, and functions of the Security Council. The his- 


torical part is an excellent account of the birth of the United Nations with 
considerable reliance on Western sources, The comparative history of 
the League of Nations and the United Nations is understandably not quite - 
free from Marxist-Leninist perspectives, but this is counterbalanced ‘by a 
critique of “the inflexible Soviet and Stalinist position” in the course of 
diplomatic negotiations . (p. 35). - 

As to the legal powers of the Council, Prandler disagrees with Hans 
Kelsen and other Western scholars who represent the view that the Council 
acts on behalf of the Organization and is not a representative organ of 


: the member states (p. 95). Concurring with Soviet doctrine, he criticizes 
“this position as unacceptable from the viewpoint of the sovereignty of 
_members, and stresses the contractual nature of the Charter, “which can- 


not be extended arbitrarily” (p. 98). 
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One òf the most iformalive danis IV, Seats with’ the questions of mi 


self-defense, regional arrangements, and disarmament. Prandler takes the 


„position: that self-defense is lawful in casé of armed aggression but, fol- 


lowing Soviet theories, suggests that preventive strike is unacceptable 
de lege lata (p. 140). With regard to the legal effects of absence. from 
the Council and related: issues, he avoids taking strong positions and sug- 
gests that absence cannot be evaluated “purely legally” because ‘it is 
essentially: a political’ action (p. 210). He does not ‘squarely contradict 


Soviet views, but cautiously criticizes Russian ny for ` ‘tactical mis- - 


takes” (p..211). . 


The analysis of the Council’s power and its ‘transfer to the Assembly ` 


is a central part of the study (ch. VIL). Prandler draws distinctions 
among the implied, inherent, and residual powers of the UN organs and 
presents 4 penetrating legal analysis of these concepts. He contradicts 
G. I. Tunkin’s perception of. the Uniting for Peace resolution as a harmful 
extension of the implied powers and suggests that the transfer of authority 


to the Assembly ought to be seen as an application of the inherent power 


' English mansakon would be welcome. 


doctrine. -However, Prandler agrees with Tunkin in substance and insists 
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that. any transfer of Council powers to the Assembly is essentially con- - 


trary to the spirit and letter of the Charter if the latter is properly s seen 
_as a (sui generis) treaty (pp. 297-98). 


‘ In his final, conclusions, Prandler shows considerable restraint. He oe 
serves that although the Council did not become the central organ of col- 


lective security’ as envisioned by the founders, it has contributed a | 


protective umbrella in international conflicts. Prandler appears to be 


somewhat partial in suggesting that whenever the Council reached an 
' - impasse, the underlying reason was great-power conflict, and especially 


U.S. behavior. He does not, however, find the Soviet: Union entirely | 


blameless and he points out that particularly the Twentieth and Twenty- 
second Party Congresses acknowledged that “shortcomings and inflexi- 
bility” of Soviet diplomacy contributed.to the paralysis of the Council. 
He sees the. Security. Council as a realistic and useful tool for its constitu- 
tional role “in ‘the present phase of international relations,” whose suc- 
cessful support of collective security largely depends on the relations be- 
tween the two world systems (pp. 408-09). 

` Prandler’s main contribution consists in providing hitherto unavailable 


knowledge for students of international law in the socialist countries. An | 


Bannazas A. Racz E 


Eastern; Michigan University ` 


fianna Economic and M onetary Law. Transactions and Contracts. 


By Leonard Lazar. Looseleaf Service. Projected at 4 vols: with sup- 
plementation. $75 per binder. Dobbs Fery: Oceana Publications, 
Inc., 1977. 


Volume I of this projected four-volume series is an a and useful 


addition to the growing literature dealing with thè complex of rules and, 
proposals or. demands for reform that have characterized the international - 
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economic order. since the end o- World War Il. Unfortunately, the title 
may suggest to some poteritial r2aders that the volumes are a legal hand- 
book for practitioners who have clients engaged in international economic 
transactions. Such a perception is quite incorrect, at least insofar as vol- 
ume I is concerned. It is a thorcugh discussion of the current international 
economic environment and of -he provisions of the GATT system. As 
such, it should be useful not only for international lawyers but for many 
others interested in the general study of international relations. 

Lazar emphasizes internatioral legal and institutional characteristics 
and arrangements rather than detailed economic analysis. For his eco- 
nomic comments he relies freqaently on articles that have appeared in 
the Economist or the Financial Times. The volume is enhanced by the 
inclusion of a number of importent documents, including the GATT treaty, 
the Lomé Convention, and the EEC treaty. Other documents will be in- 
cluded in volume II. 

Volume I consists of two bočks. Book I deals with the disagreements 
between states over international economic and monetary policy since 
1945 in a thorough and imsigh-ful manner. The author rightly empha- 
sizes the reluctance of states ta relinquish their “sovereignty” to interna- 
- tional institutions and their willingness to violate or ignore international 
arrangements in order to protect their particular economic or monetary 
interests. His obvious sympatny with the plight of the Third: World 
states is apparent, as is his support for the establishment of a new inter- 
national economic order. 5Scme readers will applaud and others will likely 
disagree with his assertion that the developed states have been concerned 
primarily with their own ecoromic interests and have neglected their 
legal and moral commitments to the developing states. Notwithstanding 
his obvious sympathies, Lazars presentation of the material is thorough 
and fair. 

Book II contains a deteiled discussion of the GATT system, its weak- 
nesses, and the emerging trends in international trade. The author con- 
cludes that in many instances the GATT has been bypassed by states and 
that a new rule providing for a preferential standard is emerging in inter- 
national trade. He appears to support the assertion that the first step in 
restoring a rule of law to international trade is to establish a commodity 
code that will be produc-ive for both developed and developing states. 
Recent discussions under UNCTAD regarding the establishment of an 
integrated commodity prozram and common fund (which Lazar discusses 
in substantial detail) indizate the difficulties of this task. | 

If subsequent projected volumes maintain the quality of the first, the four 

will be an important and useful addition to any library. 


Don C. Pirer 

p University of Maryland 

‘The Cuban Nationalizations: The Demise of Foreign Private Property. 
By Michael W. Gordcn, Buffalo: Wm. S. Hein & Co., 1976. Pp. viii, 

239. , 
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. This book addresses an important. and suggestive question: whether 
Cuba’s nationalization of the private sector (which in considerable mea- 
sure meant the expropriation of U.S. private investment) and conversion 
to a socialist state has served the Cuban public interest. Gordon has a 
definitive answer: “what has been desired by the Cuban government could 
have been achieved at a significantly lower cost to the Cuban population 
than has evolved from the chaotic expropriatory measures of more than 
a decade ago.... Cuba has not achieved a position of international envy. 
Massive expropriations cannot be considered a rational step toward eco- 
nomic independence and the achievement of a high standard of living” 
(pp. 232, 238). 

Having made the commitment to change, could Cuba have taken a more 
moderate approach? Gordon would answer affirmatively, and recommends 
the Mexican approach as an instructive modus vivendi with foreign in- 
vestment. Still, part of the necessary mystique of change is a fundamental 
shift in popular attitudes. Gordon understands this, for he writes: “Ex- 
propriation is not a definitive science: we have too long overlooked the 
basic premise that theoretical economies aside, industry, certainly basic 
industry and highly visible industry, should be controlled by the host 
nation or its citizens. That the industry might be more efficient if foreign 
owned is not an adequate answer...” (p. 37, n. 6). If one truly wishes 
to change structures, one must change popular attitudes and create a new 
and different “public interest.” To the extent that its goal was that objec- 
tive—toward which it may have been more shoved than self-directed— 
Cuba has probably been more successful than any other country in Latin 
America to date. 

Gordon devotes two chapters (out of six) to legal aspects of Cuba’s 
revolution: the nationalizations under international law, and the property 
claims as handled in the United States by Sabbatino and progeny. The 
treatment of the rolling expropriations is measured and objective, and it 
is plain that arbitrary and retaliatory expropriation without compensation 
was carried out by the revolutionary government from an early date. 
Gordon is ready to admit that “the norms alleged to be fundamental con- 
cepts of international law are either not fully recognized even in the 
industrialized or capital-exporting nations, or . . . they overlook the role 
of the developing or capital-importing nations in contributing to inter- 
national law and, therefore, cannot be considered generally accepted norms 
of international law” (p. 24). However, even granting a standard short 
of that advocated by the industrialized countries, he finds the Cuban 
expropriations unlawful on several grounds: no compensation whatever 
granted in many cases, clear discrimination. against U.S. investments, . 
takings without any legal basis, and a series of other patent abuses. 

There was no effective remedy for Cuba’s illegal actions, whether in 
Cuban courts or international tribunals, so recourse was to the United 
States and jurisdictions within which significant leviable Cuban property 
was to be found. Gordon’s treatment of the act of state doctrine seems 
solid and up-to-date, although it predates Congress's new statute, the For- 
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eign PA immunities Act of 1976, A aad is not notably innovative. a 

Cuban Nationalizations is a sibstantial contribution but, unfortunately,’ 
the book is full of, errors in spelling, punctuation, and transposed letters. 
In some cases, footnotes have been. left off the bottom of the page.? Such’ 
sloppiness is unpardonable in any serious academic work. 


‘DALE BECK FURNISH 
Arizona State University . 
' College of Law 


~ 


F oreign Relations of the United States, 1950, Vol. VII: Korea (Dept. of : 
_ State Pub. 8859). Wenn: U. S. payt ritn Office, 1976. Pp. 
xii, 1675. $17.’ 


This volume has a special importance not only for its c to a 
“better understanding of an episode in U.S. foreign relations, but also for 
the light it throws on the functioning of the United Nations and the part ` 
played by the United States as a leading member in dealing with the first 
overt challenge to“the UN’s “peacekeeping ‘responsibility. 

The editing of the volumes in the F oreign Relations series has a 
a task of enormous complexity in recent years, as compared with its rela- 
tive simplicity at a time when the foreign relations of the United States 
were conducted by the Department of State with very little involvement 
on the part of other .departmenzs or agencies, and when foreign relations 
‘were almost exclusively of a bilateral nature. The important changes, 
which have become particularly pronounced in recent decades, are that 
other departments and agencies have come to share in the making .of 
foreign policy decisions, and that instead of these decisions being taken 
in a bilateral context they are more commonly taken in a multilateral, 
often an organizational context. The Korea volume illustrates this. Though . 
in the early months of 1950, U.S. relations with Korea were largely bi- 
lateral in nature, with the Department of Defense playing an active sup-, 
portive role to State, from the time of the North Korean attack in June, 
the roles of the Department o? Defense, ‘the Joint Chiefs, the National 
Security Council, and the Central Intelligence Agency achieved great 
importance. Furthermore, the decision to place the U.S. response within 
.a UN framework meant that r2lations with other members and the dis- 
cussions and decisions of UN organs acquired great importance in ex-. 
plaining U.S. policy and actions. 

These new complexities of oar foreign relations, so well illustrated by 
the Korean case, have placed special demands on the editors of Foreign 
Relations: (1) the need to get the cooperation of other departments and 
agencies in making documents under their control available for publica- 
tion; (2) the need to get approval of foreign governments, where neces- 
sary; (3) the need to determina how to utilize the records of documents 
of international organizations which are important parts of the records 
of U.S. policy decisions, but which are available elsewhere; (4): the in- ; 


. 1 Reprinted in 15 ILM 1388 (1976). 2 E.g., pp. 116, n. 15, 121, n. 26. 
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Greased difficulty. of fading what t to aeinds ‘and what to’ exclude, caused- 
by thè explosive growth in the amount of relevant documentary ‘material. .. 


` The editors of the Korea volume - appear to have been quite: successful . 
” in meeting these demands. They acknowledge valuable assistance from 
“the historians of the Department of Defense, including the Joint Chiefs 


of Staff,” and the cooperation of the National Security Council, the De- 


- partment of State, and the Central Intelligence , Agency. In numerous 
instances ‘important documents are noted but the’ text is not given, ‘pre-_ 


sumably hecause of difficulties of clearance. Without having seen these > - 


texts, it is impossible to judge the extent to which failure to include them 
detracts from the completeness of the record. To a considerable extent, 
gaps are filled by summaries and references. The special problem of UN 


documents and records has been satisfactorily resolved: by including: the ‘ 


more basic texts, such as Security Council and General Assembly resolu- - . 


tions, while utilizing footnote references to other material. The task of ` 


reducing the mass of available documentation to publishable proportions 
has been accomplished, though the result is a volume of considerable size., 
. Probably compression could have been carried further without serious loss. . 

Anyone interested in the Korean episode who has seriously attempted 
to understand what U.S. policy was; and why, and with what justification, ‘ 
the United States acted. as it did, will find the documents in this volume 
_ fascinating reading. Much of the material is not new and confirms the 
conclusions that serious scholars have already reached. However, for me, 
and I do not profess: to be thoroughly familiar with all that has been 


they confirm others. They support the view that the U.S. government, 
while aware of the military superiority of North Korea over the Republic 
of Korea in certain respects, failed to realize the extent of that deka 
and to judge accurately the prospect of a North Korean military attack. 
The documents emphasize the importance ‘attached to placing: the U.S. 
response within a UN framework and to consultation with other members, 
especially the United Kingdom. The documents make it clear that the 


question of crossing the 38th parallel was the subject of serious and ex- |, 


_tensive discussions ‘well before the Inchon landing made it a question of 


æ urgent’ concern. -It isalso clear that the military decision to cross, taken 


‘on implicit authorization by. the General Assembly, was reached after 
extensive consultation with other-member governments and with little. 
resistance. The documents reflect throughout ‘the period of fighting a com- 
mon concern of all. member. governments to avoid a‘ general war, 2 con- 
‘cern that was intensified by the Chinese Communist military intervéntion. 
They. show in’ great. detail how the implementation of this concern was 
complicated and made: more. difficult by the failure of: the United States 
and its refusal while fighting continued, to recognize ‘the Chinese Com- 
munist government and seat it in the United Nations. — 

The documents; being- limited to 1950, do’ not cover the MacArthur’ 
‘dismissal, but of interest in. that connection: is ai memorandum of John 
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‚written on the Korean question, the documents contained in-this volume “++ 
point to the need of revising some views rather commonly held, while - 
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Foster Dulles to the Secretary ‘of State on July 7 (p. 328), in which Dulles, 
\assuming that MacArthur would. be designated commander of the UN 
‘forces, suggested that the President might want to emphasize by personal 
message to MacArthur “the delicate nature of his responsibilities which 
he will now be carrying, not orly on behalf of the United States but on 
behalf of the United Nations, and the importance of instructing his staff 
to comply scrupulously wich political and military limitations and instruc- 
tions which may be sent, the reason for which may not always be imme- . 
diately apparent but which - will often have behind them political con- 
siderations of gravity.” ; 
Leann M. Goonprici 

Columbia University l 


The Year Book of World Affairs, 1978. Vol. 32. Edited iy George W. 
Keeton and Georg Schwarzenberger. London: Stevens & Sons, 1978. 
Pp. vii, 353. Index. 49.50. | . 
This year, eight articles in the Year Book are devoted primarily to in- 
ternational law. Again, they vary widely in method and level of interest. 
On political crime and tezrorism, Nicholas N. Kittrie offers an overview 
-of past legal approaches and some recommendations. His chief recom- 
mendation is for efforts toward reformulating the political offender excep- 
tion in extradition treaties as more promising than the search for new 


- antiterrorist conventions. In a case study of “social sanctions” in inter- 


national organizations, Richard E. Bissell reviews developments in the 
isolation of South Africa and assesses its effect—a stalemate, in which 
apartheid continues. Legal aspects of regional economic organizations . 
are treated in two quite diferent papers. T. O. Elias gives an introductory 


- report on the antecedents and the main provisions of the Treaty of Lagos 
of 1975, which established the Economic Community of West African 


States. Anna Bredima, in a concise and lucid analysis, examines the case 
law of the, Court of Justice of the European Communities for its resort 
to general principles of law, which the Court:derives through comparative 
reference to concepts of national laws, selecting those concepts best suited 
‘to the Community’s purpcses. 

Continuing the Year Beook’s series on equality and discrimination in 
international economic law, B..G. Ramcharan contributes a descriptive 
survey of the activities of the five UN regional economic commissions. ` He 
focuses on their concern to obtain preferential treatment for developing 
countries for the’ sake of “genuine” or “meaningful” equality, but makes 
no attempt to analyze or reconcile the assumptions and contradictions in 
those terms. In marked contrast is Werner Levis critical analysis‘ of the 
_ demands of developing countri2s for equality through favorable unequal 
treatment, which he quescions, as now presented, on grounds of dubious 
“merits as well as limited effectiveness. 


In the field of legal thesry and method, William E. Butler continues to _ 


place in his debt all those who have a special interest in Soviet legal doc- 
trine but are not proficient in the Russian ‘language. He reports here on 
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a recent book by I. I. Lukashuk of. Kiev! which introduces elements of 
systems theory to explain the interrelationship between international law 
and the international order, and he places this in the context of increasing 
flexibility and innovation’ in Soviet thought. On the other hand, A. M. 
Connelly’s paper, written in support of comparative intertemporal studies 
in the history of international law, goes little beyond identifying compara- 
ble international legal systems that existed before and outside the modern 
system, and the growing literature about them. 
Kort WILK 
University of Rhode Island 
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International Boundary Disputes and International Law. By Surya P. 
Sharma. Foreword by Nagendra Singh. (Bombay: N.M. Tripathi Private 
Limited, 1976. Pp. xvi, 323. Index. Rs 55.00.) This is a policy-oriented 

© study of boundary problems, concentrating on the Sino-Soviet, Sino-Ko- 
rean, Sino-Indian, Afghanistan-Pakistani, Algerian-Moroccan, Ethiopian- 
Somali, Polish-German, and British-Venezuelan disputes. The detailed 
historical background of each problem is extensively examined, although 
frequently with inadequate documentation. The analysis proceeds from 
explicit (boundary treaties, unequal treaties, duress, informal agreements ) 
to implicit (prescription, consolidation, acquiescence, estoppel) situations, 
and from the diplomatic, through arbitral to judicial modes of' settlement. 
Since each of these disputes and methods of settlement comprises elements 
running from the explicit to the implicit and from the diplomatic to the 
judicial, the author is led continuously to reiterate and reexamine the de- 
tails of what are widely familiar situations. To this analysis he applies 
world community goals and policies emerging from such leading cases as 
the Palmas Island, Eastern Greenland, Minquier and Ecrehos, Sovereignty 
over Certain Frontier Lands, and the Temple of Preah Vihear disputes— 
again with the pattern of constant reiteration. | 

As for minimum public order, “By far the most important principle,” 
the author states, “is that prohibiting the use of coercion in reshaping 

_ boundaries” (p. 92). What he would do, in that case, with adverse pos- 
session, is not clear. Nor does he clarify the impact of self-determination 
‘and rebus sic stantibus on the shared expectations of the world community 
for “stability and finality” of boundaries, although both of these principles 
were ‘important in the Afghanistan-Pakistani dispute. Bypassed is the 
vexing problem of the compromis in arbitrations and judicial settlements. 

Although considerable attention is focused on the Algerian-Moroccan 
dispute, F. E. Trout’s invaluable study, Morocco’s Saharan Frontiers (Li- 
brairie Droz, 1969), has been ignored, as were O’Connell’s State Succession 
in Municipal Law and International Law (Cambridge University Press, 
1967) and the UN study on delimitation of certain African boundaries 
(A/AG.18/103). Greater concern. for accuracy would have prevented 
mistakes in quoting texts of treaties (pp. 34, 67) taken from secondary 
works, in citing dates (pp. 66, 67, 96), and in producing a dense under- 
growth of orthographical and typographical errors. 

l Joun H. SPENCER. 


1I. LukAsuuk, MEZHDUNARODNO-PRAVOVOE REGULIROVANIE MEZHDUNARODNYKH 
OrnosHenn (1975). i 
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‘The. Status of Aliens in East Africa: Asians and Europeéens in. Tanzania, 
- Uganda and.Kenya.. By Daniel D. C. Don Nanjira. (New York, Washing- | | 
ton, London: Praeger Publishers, 1976.'- Pp. xiv, 230.) This book assem- 
bles sufficiently important materials on the treatment of aliens, particularly 
East Indians, in Kenya, Uganda, and Tanzania, and in the. various states 
of the British Commonwealth, to outweigh its considerable shortcomings. 
Colonial conditions, citizenship, expropriations, nationalizations, licensing, 
and restrictions on the right to do business, as well as on admission. to 
the United Kingdom, India, and other Commonwealth states, of East 
African expellees are examined in detail. Tanzania emerges from this 
study with far better credenticls than the other two East African states 
(pp. 100, 147, 156, 161, 199). In the attainment of this result, the author 
curiously attributes little significance to the fact that Tanganyika (today, 
Tanzania) was the only one of the three continuously, since World War I, 
under. mandate and trusteeship supervision. Treatment of the colonial 
period (pp. 28-102) cannot compare with Lord Hailey’s monumental An 
African Survey Revised 1956 (New York, Oxford University Press, 1957).' 
Ignored are the penetrating essays in the book edited by Michael Twaddle, 
Expulsion of a Minority. Essays on Ugandan Aliens (London: Athlone 
Press, 1975.). Treaty regimes receive scant attention, and in his discussion 
` of nationalizations and expropriations Nanjira does not mention UN Reso- 
lution 1803 XVII. He objectively exposes local grievances against the 
Indian communities in: East Africa and calls for greater understanding 
and cooperation on their part. Somewhat less objective toward the Brit- 
ish, he appears to blame them for most of the many recent violations of 
human rights in East Africa. He fails to give due credit to the United 
Kingdom for being more liberal in its admission of Indian refugees than — 
India itself. Possibly for the same reason, he views citizenship as a plea 
in bar to charges against the East African states of violations of basic 
human rights (pp. 179, 205), despite his natural law approach (p. 203). 
The study could have benefited from a more meticulous organization of 
materials and analyses and from excision of questionable propositions, 
such as: “A license lawfully granted to exercise a business is an acquired 
right” (p. 191); “The right to determine the nationality and citizenship 
of a person rests solely with the state in, whose territory the person re- 
sides” (p. 13); or “There should be no compulsory detention of an alien 
under an expulsion order, unless in cases that warrant that’ (p. 116). 

a i Jonn H. SPENCER 


Legal Problems of Multinational Corporations. Edited by Kenneth R. ` 
Simmonds. : (London: The British Institute of International and Compara- . 
tive Law; Dobbs Ferry: Oceena Publications, Inc., 1977. Pp. ix, 233. | 
Index. $15.). This small volume, of which 85 pages are analysis and . 
commentary (the remainder sezs out in three appendices documents relat-. 
ing to UN resolutions on the “New International Economic Order,” extracts 
from UN debates on the proposed Charter of Economic Rights and Duties 
of States, and some national legislation and regulations relating to trans- 
national corporations), contains four papers selected from a larger group 
presented at a 1976 conference organized by the British Institute. It has 
two noteworthy virtues. .One is brevity; the other is the cogency of the 
analyses. Of the four papers, the “Overview” written by. Kenneth Sim- 
monds will be most useful to the general reader. It gives a clear state- . 
ment of developments within the UN system and related organizations, 
and, in remarkably compressed yet clear prose, relates issues. of trans- ' 
- national corporations to those af international trade, using for that purpose 
an excellent summary of the United States Trade Act of 1974, especially - 
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the uuilateral congressional mendat to reform“ the GATT. The inter: l 
woven nature of trade’ and investment issues is effectively demonstrated, 
as is the need for continuous reappraisal based on Poma changing 
international economic conditions. . 

_ The other papers, while somewhat more narrow in. scope, are also fate: | 
esting. Michael Gordon deals mainly with Third World perceptions of 
the transnationals, based largely upon his expertise in Mexican regulations; 
Ignaz Seidl-Hohenveldern includes in his survey of UN actions related 
to the TNC an interesting dissertation on the definition of the: trans- 
_ national corporation and a skeptical analysis of ‘the prospects for a 

“mandatory” code of conduct, either within the UN context or. otherwise; 
and Clive Schmitthoff contributes a provocative essay which, in effect, 
relates the principle of limited liability and corporate identity, as exempli- 
fied in the 1897 British Salomon’s case (which held that the sole owner 
of a corporation was not identical. in law, with “his” corporation) to a 
variety of TNC issues (including that of liability of a parent corporation ), 
which have recently been debated on the basis of the QECD “Guidelines.” 

It.is unusual to find so much in such a slim volume. “And the appendices 
are a useful supplement to the discussion. 


N 


SEYMOUR J.‘ RUBIN 
Washington College of Law, American University 


~~ 


Normes Internationales du Travail: Universalisme.ou Régionalisme? “By 
‘Christian Philip. (Brussels: Etablissements Emile Bruylant, 1978. - Pp. 
316. BF. 1,781.) This is @ notable contribution to-the study of interna- 
-tional labor law and the broader problems of international legislation. 
The author combines an empirical study of international labor conventions 
with an inquiry into the relative merits of the universal and regional 
approaches to international legislation. In the course of this inquiry he 

also examines two questions frequently overlooked, in studies of this kind: 
` thè coordination among and between ‘international institutions and the 
problems faced by governments in conducting parallel negotiations in a 
multiplicity of forums. 

_ Philip first examines the development of international labor conventions 
by universal and regional bodiespaying particular attention to their sub- 
stantive and control provisions. Although a large number of regional 
organizations are included in this survey, it is the ILO that dominates the ` 
landscape of the book. The authors comparative analysis of the norms 
established ‘at the universal and regional levels leads to the not surprising 
conclusion that the ILO norms are more precise and their’ control mech- 
anisms more effective than comparable efforts on the regional plane. 
Nevertheless, Philip is convinced that an opening to regionalism by the 
ILO is not only desirable but that it might, in the long term, become 

_ necessary. It is in the development of this latter theme that ‘the book 

‘commands attention. 

In the’ second part of the book, the. aithor demònstrates that despite 
the formal appearances of coordination between the universal and re- 
gional norms, coordination is largely ineffective and wasteful. The fault 
lies both ‘with the organizations themselves and governments. The danger, 
as Philip sees it, is that as regional instruments become more numerous 
and more précise, the overlapping of universal and regional instruments 
will increase, inconsistent and incompatible provisions will proliferate, and 
legal disorder and a general dilution of standards will follow. The author 
argues; therefore, that the ILO should undertake a major shift in its policy « 
toward the adoption of Dii „conventions within the ILO framework 
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and he puts forward a number of alternative proposals as to how this 
might be carried out. 

Philip displays a sure grasp of his material and an ability to present 
cogently reasoned arguments in favor of a revision of established methods 
and procedures. 


RALPH ZACKLIN 
United Nations 


Die Spruchpraxis der Europäischen Kommission fiir Menschenrechte 
auf dem Gebiet des Strafvollzuges. By Hans Gerhard Ganter. (Bonn: 
Ludwig Roehrscheid Verlag, 1974. Pp. 190. DM 48.) This is a disserta- 
tion on the criminal law aspects of opinions handed down by the Com- 
mission on Human Rights in the context of the European Convention on 
Human Rights and with specia: reference to German criminal law. After 
an introduction on the legal basis of decisions of the Commission, Ganter 
goes into specific contributions to criminal law. He then discusses the 
place of the individual and the principle of equal protection and analyzes 
in detail ten areas of rights: the right to life, freedom of persons, protec- 
tion of residence, the right to property, the right to work, freedom of 
thought, freedom of association, family rights, the right to communal ser- 
vices and protection, and rights of petition and assembly. He concludes 
with a tribute to the constructive effects of German criminal law on inter- 
national standards of human r:ghts. 

Most interesting throughout the discussion is Ganter’s emphasis on a 
regional fundamental standard of human rights or European ordre public 
on which the European Commission on Human Rights can base itself. He 
states that this standard repres2nts a moral-spiritual basis common to the 
European community (“geistig-sittliches Fundament”) and expresses the 
common heritage of the European peoples (“gemeinsamen Erbe der 
Voelker’). Thus, he stresses the interrelationship between this standard 
and domestic criminal law of the European states, in particular German 
criminal law. He indicates how nations are obligated to translate this 
standard as perceived by the Enropean Commission into their national law. 

It has been stated that the best nationalist is an internationalist in that 
the two complement each other. Ganter, who wrote this dissertation at 
the Freiburg Institute of Comparative and International Criminal Law, 
appears to favor the view that the best nationalist can be a regionalist, at 
least a European regionalist. It is not surprising, therefore, that little 
reference is made to international criminal law in general, the contribution 
of the United Nations to the progressive development of criminal law on 
an international scale, and the comparisons between international organs 
and the European Commission and between their respective contributions. 
Nor is the genesis of European standards in the context of milestones of 
international criminal law such as the Nuremberg trials, which had a pro- 
found effect on European thinking, mentioned; the principle, nullum 
crimen sine lege—nulla poena sine lege, is one example which is briefly 
mentioned in relation to German law. This book will be of particular 
use to those interested in German criminal law with special reference 
to selected areas of human rights protection in Europe. It is a German 
work with a regional accent rether than vice versa. 


Rogert K. WOETZEL 
Foundation for the Establishment 
of an International Criminal Court 
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La Giurisprudenza Costituzionale In Materia Internazionale. By Vin- 
cenzo Starace and Carmela De Caro. (Naples: Editoriale Scientifica 
s.r.l., 1977. Pp. 491. Index.) This second collection of decisions of the 
Italian Constitutional Court in international matters covers the period from 
1960 to 1976.1 The central theme of this compilation is the relationship 
of domestic law to international law and the delimitation of jurisdiction 
between the state, the regions, and the ‘provinces in matters involving 
transnational legal questions. 

The decisions reported touch upon a wide spectrum of issues, including 
questions concerning the law of the European Economic Community, 
human rights, protection of minorities, immunity of foreign states, aliens 
and citizenship, maritime areas and marine resources, and relations be- 
tween Italy and the Holy See. This breadth of coverage provides an 
interesting insight into the Italian perception of some general issues of 
international law and relations. It moreover testifies to the rapidly in- 
creasing number of cases in which Italian courts (as others) face issues 
of transnational legal significance and reveals an increasing judicial willing- 
ness to heed the larger, i.¢., transnational, context in which many of the 
constitutional disputes arise. 

Starace and De Caro have succeeded in presenting an attractive col- 
lection. Judgments and orders are arranged chronologically and in most 
cases reproduced in full. Key sections bearing on the transnational aspects 
of the case are clearly contrasted from the rest of the decision by inden- 
tation and typeface, which enables the reader to locate salient points 
quickly. Footnotes provide valuable references to pertinent comments 
and reviews, while detailed indexes allow the easy retrieval of any deci- 
sion. One significant drawback is, however, the absence of both key words 
and a summary introducing the text of the individual decision. . 

Overall, this volume represents an unquestionably useful tool for the 
assessment of national trends in the interpretation and application of in- 
ternational law. If a-concluding suggestion were appropriate, it would ` 
be that any contemplated third collection ought to include the decisions 
of the Court of Cassation as well. The value of such an expanded com- 
pilation, in particular to the non-Italian international lawyer, would be 
significantly greater. 

GUNTHER HANDL 
University of Tulsa 


Questions of International Law. Edited by Gyorgy Haraszti. (Leiden: - 
A. W. Sijthoff; Budapest: Akadémiai Kiadó, 1977. Pp. 255. Dfl.57; $23.75.) ` 
This volume, published jointly by the well-known Dutch publisher and the 
Hungarian Academy of Sciences, contains fourteen papers translated from 
Hungarian into English. It was published under the auspices of the 
Hungarian branch of the International Law Association and its editor 
is a professor of international law. | 

The contributions, listed alphabetically according to author, discuss 
crucial problems of international concern such as the relationship between 
international law and domestic law, the validity of international treaties, 
and’ questions of United Nations law, e.g., the world organization's role 
in. treatymaking and the rival competencies of the Security Council and 
the General Assembly. Also included are articles on international ques- 
tions of trade and finance and aspects of private international law. 

The articles generally demonstrate serious scholarship and occasionally 


1 The first compilation covers the first decade of the Court: Decisioni della -Corte 
costituzionale in materia internazionale (G..Gaja, ed., 1966). 
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present interesting new insights. All cite or quote publications written 
by Western jurists. However, some partisan views reflect the exclusive 
influence of Soviet Marxist writings. Thus, one article (p. 183) says that 
all law “is of a class character.” The author of this piece entertains no 
doubts that the North Atlantic Treaty serves capitalist interests whereas, 
for instance, the Soviet-Hungar-an Treaty of Friendship protects the in- 
terests of the working people. But the author has to admit that there is 
a third body of international law, one in force between capitalist and 
socialist states. One wonders which class’s interests are served by this 
(evidently the main) body of law if all “law is of a class character.” 

In another article the author takes the view that the protection of human 
rights falls within the exclusiv> domestic jurisdiction of states, a view 
- hardly approved by Western international lawyers. 

It is certainly a sign of the relatively more relaxed atmosphere (as far 
as Hungary is concerned) between East and West that such a book could 
be published. It also demonstrates an endeavor of Hungarian lawyers to 
have their voice heard in a Western language in a publication which, 
generally speaking, flows along with the mainstream of legal writings to 
which readers in this country are accustomed. 

| FERENC A. VALI 
University of Massachusetts at Amherst 


` . 


La protection internationale des droits de l'homme. Centre de droit 
international de l'Institut de Sociologie de [Université Libre de Bruxelles 
(Centre Henri Rolin). (Brussels: Editions de l'Université de - Bruxelles, 
1977.. Pp. 207. BF. 450.) If, as has been said, inflation is one of the 
great risks threatening the literature of human rights (Marcel Prélot), 
the statement certainly does not apply to the collection of essays pub- 
lished by the Free University of Brussels under the title, “The international 
protection of human rights.” The publication ccntains a number of valu- 
able contributions. 

It is introduced by an original article by Eliza Pérez-Vera on the pro- 
tection of humanity in internacional law (Le protection dhumanité en 
droit international), the word “rumanité” being used as corresponding to 
“humanitarian” in the expression “humanitarian intervention,” as distin- 
guished from the narrower concept of human rights. 

In two essays complementing each other, Pierre Mertens and Jean 
Guinand deal with the right to effective remedies before national au- 
thorities against human rights violations and with the necessity to exhaust 
domestic remedies. Marcel Laligant presents a critical appraisal of the 
draft Convention on the Elimination of All Forms of Religious Intolerance 
prepared by the Commission on Human Rights in 1967.1 In a particularly 
useful essay, Hans G. Knitel describes the role of the Red Cross in the 
international protection of human rights, and Ekkehart Müller Rappard 
deals in considerable detail with the procedural aspects of the implemen- 
tation of the European Convention on Human Rights. In his concluding 
“Essai de typologie des systérnes de protection des droits de l'homme,” 


1 This draft had been produced pursuant to a decision of the General Assembly of 
1962. In December 1967, the Assembly added the words “and of Discrimination based 
on Religion or Belief” to the title of the ‘draft convention. Subsequently, it post- 
poned consideration of the draft convention until 1972 when it decided to grant 
priority over the draft convention tc the draft declaration on the same subject. By 
1978 a working group of the Commission on Human Rights had completed the for- 
mulation of a draft preamble for the declaration and hac not yet finished drafting th 
first article of the instrument, i 
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_, Jean J. A. ‘Salmon diane a ‘survey of the present status of the inter- 
- national human rights problem. 


My only critical comment about the volume is that the contributions 


` apparently were written in or about 1967, and consequently many impor- 


‘tant developments of the last decade could not be taken ‘into ‘account. 


Among them are the entry into force of the International Covenants on 
Human Rights; the activities of the Committee on the Elimination of 


‘ Racial. Discrimination; those of the Human Rights Committee under the 


Civil Covenant; recent decisions of the European Court of Human Rights; 
the adoption, in June 1977, of two ANODGA Protocols to the Geneva 
Conventions of 1949; and iiy others, 

Econ SCHWELB 
Yale Law School (emeritus) 


European Environmental Law. Legal and Economic, Appraisal. By 
S. Ereman. (Bern: Bubenberg-Verlag, 1977, Pp. 508.) This book-is a 
survey and comparative study of European environmental legislation as 
of April 1976, with some critical analysis and suggestions. The author is - 
a legal officer with the Secretariat of the Council of Europe with extensive 
experience in the field of environmental law. Part I of the book, a “Survey 
of European Environmental Legislation,” contains resumes or extracts from 
the relevant national environmental legislation of 28 Western and Eastern 
European countries, arranged under five headings; (1) control of water 


. pollution, (2). control of air ‘pollution, (3) noise abatement, (4) waste dis- 


posal, and (5) nature conservation. Part II, “Legal and Ecohomic Ap- 
praisal,” consists of a series of. brief outlines and discussions of the envi- 
ronmental law of nine selected European countries (Austria, Belgium, 
France, the Federal Republic of Germany, the German Democratic Re- 
public, Sweden, Switzerland, the Soviet Union, and the United Kingdom), 
written-in each case by experts from those countries. An essay, “Critical 


- Analysis, Trends and Proposals” written by Ercman, ‘concludes the volume. 


.Ercman’s purpose is to provide access to and identify common elements 
in the environmental law of various European countries as an aid to those 
concerned with the development of national environmental legislation and 
of international environmental arrangements designed to coordinate na- 
tional efforts. While her focus is on national rather than international law, 


she discusses some of the relevant international developments in her con. 4 
-cluding essay. 


The book succeeds in bringing together European national materials in 
a useful comparative framework and is a helpful addition to the reference 
material in this feld. It is logically organized, and the national reports 
and the authors comments are interesting and suggestive. One is im- 
pressed by the extraordinary growth. of environmental law in Europe 
during the last decade, by the variety of approaches being tried, and by 


‘the difficulty as yet of drawing firm conclusions as to which’ of these ‘ap- 


roaches are likely under what conditions to prove most promising.’ The ` 
ea may be that we are still in an experimental’ period in seeking to 
manage our environmental problems, in which diversity and flexibility 
are appropriate elements in both national. and international efforts. 


Ricwarp B. BILDER. o 


| University of Wisconsin 


Prawnomiedzynarodowe PE Sozologii. By Kazimierz Kocot. , ( War- 
saw, Wrocław: Panstwowėé Wydawnictwo Naukowe, Oddz ł we Wro- 


l clawiu, 1977. Pp. 203.) Kocot’s International Law of Environmental Pro- 
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tection’ is the first comprehensive -monograph in’ Polish legal literature . 
to focus on specialized aspects of the field. | 

- Building on the chronological development of norms and on an analysis 
of conflicting notions of international environmental protection, the author 
discusses the sources and basic principles of ‘the international law of the . 
environment, the questions of state responsibility, and the international 


- mechanism for coordinating activities in the field of environmental pro- 


tection. The current ‘international system of environmental protection is 


' the product of two factors: on the one hand, the novelty of a problem 


- 


area calling for untried solutions. and, on the other, the accepted principles - 
of international law. The international law of environmental protection 
is rooted in these principles which can only be modified by a consensus 
of the community of nations. l Soa g 

Having regard to the general requirements of international cooperation - 
and the particular demands of the international protection of the environ- 
ment, the author analyzes in.detłail the present-day meaning and implica-. 
tions of the concept of environmental sovereignty. Kocot rejects all ideas 
suggesting a modification of the concept of sovereignty—modifications 
proposed by those calling for the joint management of environmental 
affairs. Indeed, the author contends that the principle of sovereignty 
retains its full force; what has changed is the exercise of state sovereignty. 
Defined by the general principles of public international law, that exercise, 
as it relates to the law of the environment, in no way restrains a state’s 
exercise of its territorial and economic rights: Instead, the law of envi- 


_ ronmental protection imposes okligations pro subjecta materiae. 


In Kocot’s view, the protection of the environment itself constitutes ` 
a general principle of present-day international law. This modern concept 
generally comprises the use o? environmental technology for peaceful 
purposes, the management of the common heritage of mankind to secure 
world peace, and the identification of growth policy with that of envi- 
ronmental planning. ; | a | 

Kocot ‘concludes with an overview of the structure and functioning of 
global and regional organizations concerned with the protection of the 
environment. : This section does not treat solely of the decisions and 


regulations of these agencies, but also describes the complex system of 


multilateral negotiations in which disparate interests are pressed by par- 
ticipating states. 

The book is an interesting ard provocative study based on analysis of 
a wealth of documentary sources. | 
A . i Harna Neć 
Harvard Law School 


Pacific, Basin Enterprise and the Changing Law of the See. By Jeremiah 
J. Sullivan. (Lexington and Toronto: Lexington Books, D. C. Heath and 
Co., 1977. Pp. xvii, 218. $17:) The complexity of the current UN nego- 
tiations on the law of the sea (LOS) is'in no small measure, due to the 
number of disciplines involved in the exercise. To fully comprehend the 
negotiating process one must be something of a biologist, geologist, géog- 
rapher, economist, political scientist, engineer, chemist, sea captain, fisher- 
man,' and several other things as well. In fact, while international law 

1 The author’s attempt to introduc2 the term sozologia into the Polish learning on 
international law is questionable, given an accepted use of the literal translation for 
the “protection of the environment.” That expression, which derives from the Greek 
soz(ein) meaning “to save, .to keep, to preserve,” was first propcsed by Professor 


, Walery Goetal to identify a new field.of science which centers on the preservation of 


natural resources and on their scientific management. 
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experts are making important contributions to the LOS deliberations, 
-observers with certain other perspectives often provide better insights into ` 
the changing LOS scene. . 

To the long list of nonlawyer LOS experts can now be added a new 
name, Jeremiah J. Sullivan. The author of this commendable study is 
a specialist in international business and a former U.S. Coast Guard officer. 
As such, he is an especially appropriate commentator on the new direc- 
tions in the law of the sea, which are essentially responses to new direc- 
tions in ocean enterprise. | . 

The book assesses the impact of the recent dramatic changes in the 
law of the sea on the principal activities in, on, and under the Pacific 
Ocean. The opening chapters set the scene with brief identifications of 
the important issues now before the Law of the Sea Conference; they 
emphasize the most intractable’ and complex issue of all, mining the deep 
seabed. A short chapter follows with an outline of the significant positions 
taken by the “Pacific Basin nations,” those countries whose coasts face this 
greatest ocean basin. The bulk of the book is devoted to analyses of the 
major present and future Pacific enterprises—nodule mining, offshore oil, 
marine transportation, and fishing—and their coming interaction with LOS 
trends. In these chapters the business economics and management of 
each industry are considered. 

Sullivan's study suffers slightly from a few questionable assertions, 
but they are far outweighed by the wealth of information about, and 
analyses of, Pacific enterprises in the near future. It is an especially valu- 
able book for those of us who are merely international law specialists. 


Jon L. JACOBSON 
University of Oregon 
Ocean Resources Law Program 
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Droit Humanitaire et Conflits Armés. Université Libre de Bruxelles. 
Colloques des 28, 29 et 30 janvier 1970. (Brussels: Editions de Université 
de Bruxelles, 1976. Pp. 302.) Humanitarian Law and Armed Conflict is 
the title given to the three-day seminar organized by the Centre Henri 
Rolin of the Institute of Sociology of the Université Libre of Brussels in 
January 1970. 

The seminar is one of a number of panels, meetings, and conferences 
of government experts of a similar nature which took place beginning in 
the late 1960’s when the International Committee of the Red Cross, concur- 
rently with the United Nations, worked to prepare the ground for con- 
vening a diplomatic’ conference on the laws of war. Experts in the aca- 
demic field spent three days discussing at length the application of 
humanitarian law in civil strife, the characterization of armed conflicts, 
the status of belligerent individuals, and the application of humanitarian 
principles in guerrilla warfare. Each presentation.is followed by a debate 
which reveals the complexities of the questions discussed and, often, the 
underlying political tensions. l 

Most of the issues and questions debated in Brussels were eventually 
placed on the agenda of the Conference on the Reaffirmation and Devel- 
opment of International Humanitarian Law Applicable in Armed Conflicts, 
which held its first session in Geneva in 1974. The proceedings of the 
Brussels seminar are of value to any person interested in the field of hu- 
manitarian law and its development. 
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Das Kriegsgefangenen Recht. im Koreakonflikt. ‘By. Peter Spinnler. 


(Karlsruhe: Verlag Rüegger, 1376. Pp. xxv, 323. Fr. 39.) The Korean. 
conflict erupted when the ink was scarcely dry on the Third Geneva Con-' 
_ vention of 1949.. During its course, problems relating to the treatment 


of prisoners of war emerged which cast doubt on whether a code of be- 
havior: based, on European experience and tradition could be implemented 
in an age of revolutionary ideology and wars involving different cultures. 


Spinnler has examined the record of compliance with both treaty law — 
- and customary law by all be_ligerents in Korea, basing his study on official 


documents, military histories, and scholarly writings representing both 
European and American, Marxist and non-Marxist viewpoints. He has 


' concluded that despite the problems and the obvious violations, both sides 


recognized the binding nature of the international law of war in general 
and of the 1949. Geneva Convention specifically, although with reserva- 


vention is further indication of its validity. - 


Nevertheless, the impact of Marxist-Leninist and specifically of Maoist 


_ ideology on the conduct of war and the status of prisoners of war demands 


evaluation. Spinnler descrikes in detail the treatment of POW’s ‘by each 
belligerent in turn, assesses-the charges of violation of international. law, 
and isolates problems that arose from application of the doctrines of revo- 
lutionary and guerrilla warfare. He then examines later international 
conflicts, demonstrating that in conventional wars, that is, wars that were 
traditionally national rather -han revolutionary or ideological in character, 
established international: law, however fréquentlv violated, was accepted 
as the norm, but in wars with a high ideological or anticolonial content, 
many long-accepted tenets -egarding prisoners of war were rejected in 
principle. He concludes that tke Korean conflict was not an isolated ex- 
perience but a pointer toward long-term. trends which pose basic problems 
for international jurists. . 
Spinnler is a conscientious scholar, fair minded, organized, and thorough. 
His work, although not original in content, is a reliable review of much 


‘relevant literature, helpful to scholars not familiar with European view- _ 


points, and a good introduction for students. 
ANNE ARMSTRONG 
Herbert H. Lehman College, CUNY 


La cooperazione per lo sviluppo nel diritto delle Nazione Unite. By 
Sergio Marchisio. 
Author index. L. 7500.) -Tke author is’ professor of international law at 
the venerable University of Camerino (in central Italy). In his book he 


' gives the history and a thorough analysis of the law and regulations cover- 


at 


` 


ing the entire field of economic end technical assistance to underdeveloped 
states under the sponsorship cf the United Nations. He describes the 
numerous subordinate organizations attached to the United Nations, which 
under the Charter and subsequent decisions of the General Assembly are 


charged with some of the activities in the field of foreign economic and 


technical assistance. Marckisio cites. no less than 37 various agencies 
connected with assistance, from the International Bank for Reconstruction 
and Development to the World Meteorological Organization. ‘These activ- 
ities are sometimes overlapping, and confusing to the outsider. While 
the UN Economic and Social Council controls the services of the aid 
agencies, the General Assembly :s ultimately responsible for the individual 
programs, subject to some limitations by’ the Security Council. Marchisio 


| _. -indicates that during the last three decades certain rules of international 
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executive agreements entered into: between the United Nations: and :nu- 
merous underdeveloped states became more and more standardized and 
rules of international law in this specialized field began emerging. . These 
rules contain, for example, the recognition of the recipient states that the 
employees engaged in foreign assistance will enjoy diplomatic or quasi- - 
diplomatic immunity and that disputes ‘arising out of the agreements will 
be subject to arbitration. : ; ae 
The contents of this book will be of considerable value for those who 
are directly: engaged in foreign aid to underdeveloped nations, either as 
donors or recipients. It also may influence the appropriate agencies of 
the United Nations to improve the coordination of assistance .and financial 
aid, which at present appears to be under too many authorities and 
agencies, sometimes competing for the rather moderate funds available 


for those purposes, 
« 4 


< Zvonxo R. Rove 
Of the District of Columbia Bar 


The Decision to Divide Germany: American Foreign Policy in Transi- 
tion. By John H. Backer. (Durham: Duke University Press, 1978. Pp. 
212. Index. $9.95.) It is a rare pleasure to read a scholarly work 
that is not only “academically sound™ but also well written. John H. 
Backers The -Decision to Divide Germany represents a key contribution 
to the enormous literature on military occupation that has emerged since 
World War II. It is a book that could not have been written much earlier 
because a considerable part of its documentation and some of its concepts 
in decisionmaking had not been available or were not known. Thus, 
Backer could write a new analysis of a crucial decision: in international 
relations, an analysis that should stand up as a model to other writers 
in the field. ! ; 

‘Comparing Backer’s volume with the almost classic study of Harold 
Zink (The United States in Germany, 1944-1955, Princeton,. N.J., Van 
Nostrand, 1957) reveals not only numerous similarities in interpretation , 
(such as Lucius Clay’s quiet disregard of JCS 1067 when he believed that. 
policy directive to bé inconsistent with the facts) but also the changes in 
interpretation that have taken place since Zink’s valuable account was 
published. In 1957, the Soviet Union was. generally, but not entirely cor- 
rectly, blamed for virtually all events. that’ led at length to the division 
-of Germany. .Today, and Backer’s thesis is strongly documented on. this | 
' crucial point, blame must be laid at the doorstep of all Allied parties: 

It is in the analysis of preconceptions, that colored, and at times deter- ~ 
mined exclusively, national decisions that Backer’s work creates: a- fascinat- 
ing and persuasive explanation of how -nations act in real. life. Playing 
down long-range policies and avowed national objectives, Backer's volume . 
emphasizes a gradual development of ultimate policy decisions based at 
times on spur-of-the-moment assessments and, on occasion, even on almost 
irrelevant elements. > 

One of the most complicated yet interesting topics covered in the book 
is the question of the military occupation currencies to be utilized in de- 
feated Germany. The ‘account of the Byzantine negotiations and of the 
'bureaucratić convolutions about policy, leading to the (in retrospect) 
rather unfortunate decision to supply the USSR with -printing plates, 
greatly helps the reader to understand the difficulties and also the. atti- 
tudes faced and held by the participants in the crucial period prior to the 
decision to divide Germany. A 


> 


In summary, Backer’s work represents a notable addition to the litera- 
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ture of occupation as well as of decisionmaking. It will be difficult to sur- 
pass its excellence, | 

GERHARD VON GLAHN 

University of Minnésota—Duluth 


_Wybor Dokumentów do Nauki Prawa Międzynarodowego (A Selection 
of Documents for the Study of International Law). (3rd enlarged edi- 
tion.) Edited by Kazimierz Kocot and Karol Wolfke. (Wroctaw and 
Warsaw: Panstwowe Wydawnictwo Naukowe, 1976. Pp. 663.) This selec- 
tion of documents for the study of international law was compiled by two 
professors on the Law Faculty of the University of Wrocław. It is de- 
signed as companion reading to the existing textbooks of international law 
-used in Polish law schools, as well as continuing education and adminis- 
trative sciences schools. Th=2 collection includes international agreements 
and similar instruments, such as multilateral declarations and final acts of 
international conferences, and r2solutions and declarations of the United 
Nations General Assembly. There are no cases and virtually no editorial 
comments. The documents are in Polish translation, obtained in most 
cases from the official Polish texts or private works. Some texts trans- 
lated by the editors themselves contain occasional inconsistencies. For 
example, the term “integrity,” found in Article 2(4) of the UN Charter 
and Article 1 of the 1974 De-inition of Aggression, is rendered by different 
terms in the two translations. The original language of the documents 
is not indicated. 

Although the compilation is useful for the Polish student since it con- 
tains documents otherwise not readily available, he must find its format 
and organization frustrating. In a laconic four-line postscript the editors 
advise readers that the book is a reprint of the 1972 edition, with supple- 
ments in Annex II, adding that in order to facilitate use of the collection 
the table of contents has been. replaced by a sukject-matter table of con- 
tents. This change is unfortunate and makes it difficult to discover the 
contents and individual items. Although the table is divided into nine 
topics (termination of the Second World War; the new order; regional 
organizations and arrangements; treaties concerning population and terri- 
_ tory; pacific settlement of international disputes; protecticn of war vic- 
tims; development of international law; economic, scientific, technical, and 
environmental cooperation), they are numbered only in the text, the items 
in the table do not correspond to the arrangement in the text, the table 
does not mention the annexes, and there are three separate numbering 
systems of the documents: one for the original book-form edition of 1969,1 
one for Annex I, and one fcr Annex IJ. The chronological list of docu- 
ments helps, but in the next edition the editors would be well advised to 
integrate all the documents within one chronological and consecutively 
numbered system with a regular table of contents. 

As far as the selection of documents is concerned, the book has some 
significant omissions. The chapter on regional organizations does not even 
mention the instrument establishing the European Community, the most 
interesting experiment in regionalism, and the chapter on population ig- 
nores the European Convention on Human Rights, the most progressive 
approach to the problem. Also, in reading the collection the student 
might be led to believe that Albania is still ‘a member of the Warsaw Pact 
and the CMEA. Hopefully, the next edition of this otherwise useful com- 
pilation will update its information on this and other matters (for example, 
the number of members of the Economic and Social Council is still given 


1 Reviewed in 64 AJIL 218 (1370). 
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as 27-): and will include at least excerpts, of documents missing in'the 1976 


edition. | 


BoLEsLAw A. BOCZEK 
Kent State University 
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Military Expenditure Limitation for Arms Control: Problems and Pros-. 
pects. With a Documentary History of Recent Proposals. By Abraham S. 
Becker. (Cambridge, Mass.: Ballinger Publishing Co., 1977. Pp. xiv, 352. 
Index. $17.50.) In 1973, the Soviet Union reintroduced the.idea of agree- 
ment to limit military expenditures in the arms control arena. By linking 
this form of arms control with assistance to developing countries, the 
USSR ensured an interested UN constituency for the proposal. The po- 
litical circumstances were difficult for those powers, including the United 
States, that were dubious about the implications of this form of arms 
limitation. The result was a charge to the UN Secretary-General to pre- 
pare a report on the problem “with the assistance of qualified consultant 
experts... .° Discussion of that report led the General Assembly in 1975 ° 
to ask the Secretary-General for yet another analytical report, again with 
the help of qualified experts. | 

The author of this volume, a senior economist at the Rand Corporation, 
was.a central participant in both expert groups. The book draws heavily 
on his work for the two groups in the three chapters on the measurement 
of military expenditures and on designing and verifying limitations on mili- 
tary expenditures. The interesting chapter on the prospects for Soviet partici- 
pation in such limitation goes beyond the earlier work.. A valuable feature 
of the volume is the extended “Documentary History of MEL in the Post- 
war Period (With Special Reference to 1973-1976), which takes up some 
250 of the book’s 344 pages. | S l 

The tightly reasoned and densely written text-is an authoritative and 
invaluable introduction to the complexities of the subject, which are no 
less daunting than those obstructing other means of limiting arms. Limiting 
military expenditures is attractive because it would ensure money savings, 
not certain to result from other forms of limitation, and, since money is 
fungible, would offer governments opportunities to be flexible in convert- 
ing money limits into actual force limits and thus to optimize deployments 
in-the interest of national security. However, national military establish- 
ments are hard to compare, both in structure.and in cost. These diffi- 
culties are compounded by the differential influences of inflation and the 
intractability of international conversions of noncomparable currencies. 
Thus, being sure that money limits will not result in competitive asym- . 
` metries is inordinately difficult, as is ensuring that performance. of agreed 
‘limitations can be verified and nonperformance monitored. | 

Becker examines an extensive range of conceptual approaches to these 
problems with precision and imagination. He is particularly successful 
in-outlining the links between methods of measuring military expendi- 
tures, the types of limitation to be considered, and the problems of verifi- 
cation. -A basic issue, of course, is that “since the USSR reveals virtually 
no military budget information ... unless there is a change in Soviet dis- 
closure policy, the prospects ... are poor.” If the USSR ‘seriously seeks - 
an agreement to limit military expenditures, it will have to confront that . 
fundamental obstacle. Oo - 

i LAWRENCE S. FINKELSTEIN 
Northern Illinois University 


Conférence de La Haye de droit “international privé, Actes et docu- © 
ments de la Treiziéme ‘session 4 au 23 octobre 1976. Tome II, Régimes , 
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Merino. (The Aow Imprimerie National 1978, Pp. 387.. Gia. 


ments de la Treiziéme session 4 aw 23 octobre 1976. Tome HI, Mariage. 
-.(The Hague: Imprimerie Nationale, 1978. Pp. 318. Gld. 75.) Following 
the regular policy of the conference, the Netherlands Government Printing 
Office is publishing the record of the thirteenth session. The’ complete 
record will be published in four volumes. Volumes II and III are tie! first 
volumes published. They contain the record with respect to matrimonial 
property regimes and marriage. Without regard to ultimate ratification 


of either or both of these conventions by the United States,? the value of 


these volumes is unquestioned as a compilation of comparative material 
and as legislative history of the text as finally approved. 


Each volume contains the official questionnaire and commentary pre- 


pared by the staff of the confersnce and directed to all member govern- 


Conférence de Lá Haye de droit international privé. Actes et ‘oe a 
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ments; transcripts of the responses received; staff analysis of the responses ` 


and proposed agenda; and a: preliminary draft convention and report pre- 
pared by a special commission ‘and its rapporteur. That material .was 
used as the working paper for the 1976 session and takes up approximately 


one-half of each volume. All of the material is' printed in both English and 


_ French versions with the exception of responses from member.governments. 

The second half of each volume contains a transcript of the debates at 
` the thirteenth session; all proposed amendments to the preliminary draft; 
the final text of the ‘convention as adopted; and an extended Explanatory 
' Report by the rapporteur. Here a reading knowledge of French is neces- 
sary. The final text and the Explanatory Report are printed in both En- 


glish and French versions, but the debates are reported only in the lan- `- < 


guage of the particular speaker. 
Unlike a standard commentary on private | international law or compara- 


. tive law, these volumes do not represent the views of a single expert. — 


Instead, ‘they contain the opinions of experts from the member states. and 
provide a wide area of comparative views. Further, they present a com- 
plete legislative o of each convention, which should: be an invaluable 
_aid in 1 interpretation if ‘and wher the convention comes’ inte force. 


' Pamir W. AMRAM 
Of the District of Columbia Bar 


Sotith Pree Yearbook of ea Law, Volume 2, 1976. _ Pub- . 


lished by the VerLoren van Themaat Centre for International Law. “(Pre- 


toria: University of South Africa, 1977. Pp. xi, 350. Index. R.-10; R 8,60 ~ 


for students.) The. second volume of the South African Yearbook of In- 


ternational Law reveals the same objectives, character, and format as the 
first. ` Of the nine articles, four treat legal issues related to “SWA/. 


Namibia,” one presents a critique of the Convention on the Crime of 
Apartheid, and one reviews the status of Angolan refugees in South Africa. 
These six share a restrictive view of the law of state responsibility and 
a voluntarist approach to the assumption of international obligation. The 
three remaining articles, on intergovernmental regulation of commodity 
trade, the new international economic order, and the international legal 
implications of civil uses. of nuclear energy are broader in appeal and 


essentially descriptive rather than analytic. The Notes and Comments ` 


1 See Amram, Report of the Thirteenth Session of the Hague Conference on Private . 


_ International Law, 71 AJIL 500 (1977). 


2 See footnote 1 supra; Reese, The Thirteenth Session of the Hogue Conference, 


25 A. J Comp. L. 393 (1977). 
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. United Nations—1976”; “South Africa’s Foreign Policy and International 


seon is ‘devoted ao PET to remak oael legal issues ‘of signifi- 
. cance to South Africa: There are sections on South African and foreign. 


i. ae a ee BRIEFER NOTICES a Pa fe eee | 
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judicial decisions. . ° | = 
Three sections of particular interest to the student. j general interna- | 4 
tional relations are: “Discussions and Resolutions on South Africa in the 


Practice During: 1976 As Reflected Mainly in Speeches, Statements and 
Replies By the Government in Parliament”; and “Treaties, Literature and 


Documentation.” All are well organized and clearly presented and provide 


a useful summary of activity. 
This series would appear to offer the interested student, 1) a reference 
guide to formal South African activities in the international community, 
and, 2) a source. of elaborated legal rationale for the positions that have —. = 
been adopted by the‘ South African government. At one time most of the i 
topics discussed here might have yielded to domestic jurisdiction classifi- 
cation, but today they have clearly become of substantial international 
concern. The yearbooks provide moments of impressive legal scholarship 
and some interesting lines of argument, but I find them neither persuasive 
nor conclusive, 7 
NATALIE KAUFMAN HEVENER 
University of South Carolina ` 


Terrorism. An International Journal. Volume 1, Number 1, 1977. Edited 
by Yonah Alexander. (New York: Crane, Russak & Co., Inc., 1977. Pp. 
x, 110. Annual subscription, $32; single issue, $9.) A respectful reader- 
ship is assured for this truly interdisciplinary venture in the. scholarship , 


' growing up around the phenomenon of terrorism. Associate editors in- .° 9° an 


clude eminent members of the American Society of International Law such 


‘as L, C. Green (University of Alberta) and Jiri Toman (Institut Henri- , 


Dunant, Geneva); the chairman `of the International Editorial Advisory ` 


Board-is Hans Morgenthau (New School for Social Research), and Julius 


Stone is one of its distinguished members. 
The first issue exemplifies the breadth of coverage. Six relatively short 
articles discuss aspects of terrorism from the point of view of a peat aa: nil 


' sociologist, tactician, medical doctor (specialist in.traumatic injury), dip- 


lomat, and political scientist. A documentary section includes excerpts 
from American foreign assistance and export, control legislation, Senate 
Resolution 48 of 1977 reacting to the French release of Abu Daoud, the © 
Council of Europe Convention on the Suppression of Terrorism, some 
documents related to the drafting of an international’ convention against | 
the taking of hostages in the UN General Assembly, and the oka tion `) 
adopted by the participants in the Round Table on the Protection of. ` 


Victims of Violence sponsored by the Institut Henri- Dunant in February. 


1976. 
ALFRED P. RUBIN 
' F letcher School of Law and Diplomacy 
Tufts EROTU 


: Riot control agents and herbicides in war. By Wil. D. Verwey. (Lei- 
den: A. W. Sijthoff, 1977. Pp. 395. $56.50.) In 1970 the U.S. govern- 
ment announced that it considered so-called riot control agents and anti- ` 
plant agents to be excluded from the concept of chemical warfare. When 


- those chemicals were used for the first time in Vietnam, various press con- 


ferences were held in Saigon and Washington in order to forestall adverse - 
public opinion; U.S. troops also received orders to avoid mentioning 
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chemical warfare and the use cf gas in general, and to speak only of tear 
gas. In view of these events, it is not surprising that on January 22, 1975, 
the U.S. government ratified the Geneva Protoco! of 1925, “subject to the 
understanding that the prohibition of chemical warfare embodied in this 
treaty does not cover the use cf riot control agents and anti-plant agents 
in war. Verwey’s book examines this position thoroughly and maintains 
that “if the American doctrine on chemical warfare turns out to be based 
on invalid arguments, it should be exposed as being such and be abolished 
before it is adopted by other governments and contributes to more in- 
stability” (p. xviii). 

Verwey examines riot control agents and herbicides from the toxo- 
logical, ecological, and military points of view. In a book aimed at spe- 
cialists in international law, some of these points are superfduous. Never- 
theless, it is jarring to read of the effects of these chemicals on many bodily 
organs and systems and their contribution to embryo deformations and fetus 
mortality. One is also impressed by his argument that current U.S. policy 
may inspire similar declarations by other countries, thus considerably 
reducing the force of the protocol in case of chemical warfare. In short, 
the U.S. stand undermines the future viability of the protocol. 

Verwey mentions six possible remedies to the alleged weakening of 
the protocol caused by U.S. policy (p. 298), but in his opinion the best 
solution would be to replace the Geneva Protocol with a new and more 
explicit one. . ` | 

I feel that the proposed solution would not be entirely satisfactory 
because a new protocol, even though it might solve certain problems on 
paper, would bring with it all the complexities of interpretation and 
application posed by successive treaties on the same subject. Further- 
more, such a protocol would be bf no avail if the U.S. government simply 
refused to sign or ratify it; as Verwey states, “The future of the Protocol 
is largely in the hands of the United States.” In my opinion, the U.S. 
“understanding” is in reality a reservation and as such all parties to the 
protocol can consider it unacceptable. But even if the understanding 
were looked upon as a reservation, certain parties to the protocol might 
not make declarations rejecting it. Thus, the United States would still 
remain a party to the protocol subject to that interpretation. Now that 
the trauma of the Vietnam war is over, and one of the principal corner- 
stones of U.S. foreign policy is the defense of human rights, withdrawal of 
this understanding or an explicit declaration in favor of the protocol with- 
out reservations would be more useful than a new protocol, and in con- 
sonance with the United Nations Declaration on Human Rights. 


G. E. po NASCIMENTO E SILVA 


Superships and Nation-States: The Transnational Politics of the Inter- 
governmental Maritime Consultative Organization. By Harvey B. Silver- 
stein. (Boulder: Westview Press, 1978. Pp. xiii, 251.) While slightly 
overstating the uniqueness of his study—more articles than Silverstein 
alludes to on page 7 can be found about IMCO, and he never mentions 
Robert McLaren’s 1973 dissertation on IMCO’s secretariat—Superships and 
Nation-States is a pioneering work. It represents the first book-length 
study of IMCO to be published end it serves students of that organization 
in a number of ways. 

As few universities have more than a handful of IMCO documents, 
scholars should appreciate tables such as those in Silverstein’s work which 
cumulate data on national and nongovernmental participation in IMCO 
policymaking. Similarly, the reproduction (throughout the work and its 
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appendices) of large numbers of extensive quotations from IMCO docu- 
ments represents a major scholarly contribution. Moreover, Silverstein’s 
history of the evolution of IMCO’s work program and structure, although 
skeletal, is nonetheless accurate and unique. The book also provides a 
useful compendium of IMCO-negotiated conventions and an indication 
of the difficulty they have encountered in achieving implementation. How- 
ever, no serious attention is devoted to explaining various states’ reluctance 
to implement them. Silverstein’s classified and annotated survey of inter- 
national organizations involved in the maritime field is also valuable, as is 
the author's interesting attempt to develop a kind of pretheoretical model 
for the comparative investigation of technologically based international 
organizations. However, the model needs to be expanded to include 
lobbying activities at.the nation-state level as well as those on the inter- 
governmental level. 

The student of international law will be particularly disappointed by a 
few aspects of this book, including the inexplicably brief discussion of 
the founding and working methods of IMCO's Legal Committee, to say 
nothing of the slighting of the Torrey Canyon oil disaster, “the single most 
important event expanding the tasks of IMCO.” Also disturbing will be 
the author’s frequent failure to analyze the events he has described. For 
example, while it is interesting to note that “there was zero representation 
of any international private ecological, oceanographic, conservation or pol- 
lution control organization at any level of IMCO decision-making from 
1958-1972” (p. 110), it would have been interesting (and useful) to have 
explained why this phenomenon occurred. Similarly, Silverstein’s dis- 
cussion of the establishment of the Marine Environment Pollution Com- 
mittee is less than revealing, and perhaps politically naive. This is likely ` 
a byproduct of the author’s heavy reliance on IMCO secretariat interviews 
and documents for a data base. . 

Thus, Silverstein has written a pioneering work, with a number of sig- 
nificantly underdeveloped sections, Perhaps its promises are too grandiose 
for its brief length. 

MICHAEL G. SCHECHTER 
James Madison College 
Michigan State University 
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_ To discuss the many facets of the protection of intellectual property, the 
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IAN BROWNLIE 
AFRICAN BOUNDARIES 
A Legal and Diplomatic Encyclopedia 


This is a massive reference work on a subject of great political 
and legal significance. The boundaries of all the African mainland 
states are systematically studied, 105 separate alignments in all. In 
each case the historical context is explained and all the pertinent 
problems and disputes are closely examined. The historical, geo- 
graphical, legal and political evidence is then set forth with all 
relevant documentation — many primary documents being printed 
in full — and there is a sketch map to accompany each Section. 
The Sudan, for example, has eight frontiers with other states and 
each of these is the subject of a separate section; each section 
(covering each alignment) is accompanied by a bibliography. There 
has been no such treatment of African boundaries since early in 
this century. 

Although the study has a regional basis, the legal and other 
problems concerning boundaries are of general interest in terms of 
international law and the study of international relations. The issues 
are of the greatest importance, and are likely to remain so in view 
of recent events in the Horn of Africa and in South-East Asia. 

While the lawyer insists on relating the detailed factual and 
technical material to the larger issues of politics, ethnography, etc., 
the political scientist too often proceeds from glib generalisation and 
misses the complexity of the truth. Recent crises have provoked 
the statement and restatement of various forms of conventional 
wisdom concerning African boundaries. This book allows such 
conventional views to be measured against the reality. 


For a sample chapter-opening and a note on the author, see over. 


Royal 8vo (151 x 24Imm); xxxix, 1360pp., 120 maps. 
Price: (UK) £60; (USA) $130. 
Publication: Spring 1979. 

ISBNs: (UK) 0-903983-87-7; (USA) 0-520-03795-2. 


Published for the Royal Institute of International Affairs, 
London, by C. HURST & CO., London, and UNIVERSITY 
OF CALIFORNIA PRESS, Berkeley and Los Angeles 


PRINTED IN THE UNITED KINGDOM 
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UGANDA-ZAIRE 


1. General provenance 


Tac parcel of territory beating the narie of the Uganda Protectorate 
cons‘derably ia extent from its establishment in Buganda in 1894 unti 
When the Uganda Order in Council, 1902, was enacted the frontiers 
Protectorate were by no means defined. Uganda became independ 
Octeber 9, 1902. 

The origin of the Belgian Congo is explained in ANGOLA-Z, 
section I. The Belgian Congo became ndependent on June 30, 1960, 
Republic of the Congo. On August 1, 1964, the name was changed 
Democratic Republic of the Congo Its present name, establish 
October 2], 1271, is the Republic of Zaire, ' 

The territorial settlement in the regian of plateaux adjacent to 
Kiu, Edward and Albert resulted fron spheres of influence arrange 
involving Grezt Britain, Germany and King Leopold LI (for the Cong: 
State}. The liriits of the Conga Free State had been set in general te 
1S8S, but Great Britain and Germany uere not committed to acceptas 
any precise eastern boundary. By the Angle-German Agreement af ! 
ISSO, the nor h-south division of spheres of influence in East Afric 
fined, west of Take Victoria, principally as the first paraltet of south fe 
tArtcie f}. The twa spheres were coterminous with the eastern limit 
Cunge Free Sate {hich was not defined), 

in 1910 Bogium and Germany es ablished_an alignment south : 
tripoint on Mount Sabinio: see RWANDA~ZAIRE, sections 1 and 3 4 

Gn May 12, 1894, the United Kingdom and King Leopold, repres 
the Congo Free State, made an agreement (section 3 (a), below), deli 
their spheres cf influence to the north of the German sphere in East 7 
The delimitation was to be modified in agreements of 1910 and 1915. 

Fer a perioc the arrangements were somplicated by the creation of | 
by Great Britcin in favour of the Congo Free State (in British East ¢ 
and the Sudan), and by the Congo Free State in favour of Great Brita’ 


ih bs 







Article HE of the Agreement of Mar 12, 1894: 86 B.FS.P. 19; 2 
Agreement of May 9, 1906; Hertslet, vol. fl, p, 584; 99 B.F.S.P. 17 
lcese in favour of Britain was annulled in 1894. The latest lease in fav 
the Congo Free State (which became Belgian in 1908) was terminar 
June 16, 1910:sce Proclamation of August 4, 1910, 103 B.F S.P. 458. 
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THE AUTHOR: Ian Brownlie, D.C.L. (Oxon.), is a specialist in 

boundary problems in the context of international law. He is 

Professor of International Law in the University of London, as 

well as being-a member of the English Bar, Joint Editor of the 

British Year Book of Intzrnational Law, and an Associé of the 

Institute of International Law. He is the author of several well- 

known works on international law. One cf them, Principles of 

Public International Law (Clarendon Press 1967; 2nd edition 1973) 

was awarded the Cert:ficate of Merit of the American Society of . 
International Law in 1976 as “a work of great distinction’. 
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Order from any good bookseller, or send prepayment to: 


C. Hurst & Co. (Publishers) Ltd., University of California Press, 
1-2 Henrietta Street, 2223 Fulton Street, 

London WC2B 8PS, Berkeley, California, 94720, 
England OR U.S.A. 


Please send ......... copies of AFRICAN BOUNDARIES: A LEGAL AMI 
DIPLOMATIC ENCYCLOPAEDIA by Jan Brownlie, £60.00 / $130.00 
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The American Society of International Law 
Commiitee on Annual Awards has selected 


The Legal Status of Prisoners of War 
A Study in International Humanitarian Law Applicable 
in Armed Conflicts 


by Allan Rosas 


for special mention as a contribution of extraordinary creative scholarship. 


The Committee writes that the work of Allan Rosas “is that rare phenome- 
non among doctoral dissertations in which the scholar—in this instance 
a Finnish scholar—succeeds as few before him have succeeded in ferret- 
ing out and then reassembling in an original, perceptive new framework 
a wealth of textual and contextual material which enakles experts and 
laymen alike to more fully grasp an important area of legal doctrine. ... 
The Committee believes that his is the first scholarly effort to draw 
upon the practice of states since the adoption of the Geneva Conven- 
tions of 1949 and the shift from a reliance on practice to codify the law 
to a reliance on the legislative efforts of delegates to a diplomatic, law- 
making conference.” 


“As scholarship, Dr. Rosas’ work enjoys the twin 'virtues of being at 
once comprehensive, especially in its exposition of historical trends in 
doctrine, and profound, especially in illuminating the significance of 
these trends by reference to the social environment which spawned 
them.” 


Published in ANNALES ACADEMIAE SCIENTIARUM FENNIAE, 
Ser. B, Diss. vol. 9—523 pages. 


Mail to: 


ACADEMIA SCIENTIARUM FENNICA i 
SF 00170 HELSINKI 17 

Tieteellisten Seurojen Talo 

Snellmanink. 9-11 

FINLAND 


Please forward to me _ copy(ies) of Allan Rosas, The Legal Status of Prisoners of War 
(1976) at $37 per copy. 


Check enclosed Please bill me 
NAME 
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A new and original compendium in a practical form 
on a matter of common concern 





EUROPEAN ENVIRONMENTAL LAW 


Legal and Economic Appraisal 
by Dr. S. Ercman, LLM 





Preface by Prof. Dr. jur.Dr.h.c. H. Golsong, Director, 
Council of Europe, Strasbourg 


With contributions by: 


Prof. Dr. Th. Fleiner, Fribourg, Switzerland—Prof. Dr. A. Kiss, Strasbourg, 
France—R. Lummert and V. Thiem, Max Planck Institute for Foreign and 
Private International Law, Hamburg, Germanyv—Frof. Dr. L. P. Suetens, 
Leuven, Belgium—Doz. Dr, H.-J-Uibopuu, Salzburg, Austria—Dr. S. Wester- 
lund, Uppsala, Sweden—Prof. Dr. N. Wimmer, Innsbruck, Austria—Prof. D Hye 


D. C. M. Yardley, Birmingham, United Kingdom. 
e oeps > Ena 


Contents 2 ' l x o 


Part I: A survey of legislation of Eastern and Western European States. It | ag VA. = 
focusses particularly on legislation in 27 European States. 

Part II: National reports wita commentaries on Austria, Belgium, France, 
Germany (FRG and GDR), Sweden, Switzerland, USSR and United Kingdom. 
By way of conclusion the national reports are followed by a critical analysis. 
The object of this analysis is to compare the methods adopted in the different 
States with each other and with the internationally recognized norms or mea- 
sures, to indicate trends and ta make suggestions for modification. 


The object of this book is to assemble in the form of a reference book the most 
relevant sources of legislation on pollution contro! and nature conservation as well 
as commentaries on selective European countries. It 1s meant to assist a variety 
of readers, the academic specialist, those engaged in a professional capacity, such 
as the legal profession, industry, ternational and governmental agencies and the 
general reader. Its novelty is that +t provides access to national lezislation in both 
Western and Eastern Europe in one and the same TOME grouping ‘the information 
according to the SuOICEE matter. 


w 


508 pages, hardbound. Price £74.50 


Published by U.S. Distributor 
Bubenberg- Verlag Manhattan Publishing Company 


225 Lafayette Street, New York, N.Y. 10012 


Bern, Switzerland 
U.S. Sales Agent for Council af Europe 
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By Georges R.. Delaume * 


The State Immunity Act 1978 (the Act)! came into force in the United ` 
Kingdom on November 22, 1978. Preceded by much-noted and ‘bold ` 


decisions of the Judicial Committee of the Privy Council,’ and of the Court 
of Appeal, 3 the Act puts an end to the old British. doctrine of absolute im- 
munity and endorses the restrictive doctrine. 

In many respects, the Act incorporates into domestic law the rules ‘set 


forth in the European Convention’ on State Immunity of May 1972, which © 


the United Kingdom now intends to ratify and which came into force on 
June 11, 1976. The Act, however, gives a new dimension to these rules, 
The convention, of course, applies only as among contracting states; but 
the Act gives effect in the law of the United Kingdom to rules’ based on the 
convention in respect of proceedings against all states and therefore has 


. worldwide implications. In this respect, the Act has the same geographical 


+ 


significance as the Foreign Sovereign Immunities Act of 1976, in effect in 
the United States as of January 19, 1977.5 
_ Although closely related in regard to matters of substance to the Euro- 


pean Convention and to the American act, the Act differs von both in- 
© struments in several respects. 


It will be recalled that the American act, in. addition to E strict 
issues of sovereign immunity, contains detailed procedural provisions in- 


tended to facilitate service of process on, foreign sovereigns and also supplies __ 
rules of adjudicatory jurisdiction, which, in effect, give it the. character of ` on 


2 Légal Policy, Adviser, International Bank for Reconstruction and Development; 


© Professorial Lecturer in Law, The George Washington University. The views expressed 


in this paper are those. of the author and do not necessarily ‘represent those of the IBRD. 
1 The text of the Act is reproduced in 17 ILM 1123 (1978). l 


2 The Owners of the Ship Philippine Admiral v. Wallen Shipping (Hong Kong) Lidz 
'[1976] 1 All E.R. 78; 15 ILM 133 (1976). l l ; 
3 Trendtex Trading Corporation Ltd. v.' Central Bank of Nigeria; [1977] 2 W.L.R. 


356, [1977] 1 All E.R. 881; 16 ILM 471 (1977). 

"4 The text of the convention is reproduced in 11 ILM 470 (1972) and in G. DELAUME, 
TRANSNATIONAL CONTRACTS, App. I,- pt: IV (rev. ed. 1978). 

It was the original and main purpose of the Act to enable the United Kingdom ` to 


‘ratify the European Convention. However, in several respects the final version of the 
__ Act takes into account the most recent judicial developments in the United Kingdom `` 


(see id. at paras. 11.02 and 11.05, and 1 Congreso del Partido, [1978] 1 All E.R. 1169). 


' As a result, the Act leads to certain: solutions, which are more liberal than those of the 
‘convention. This is particularly the case in regard to section 3 of the Act which, as 


to the adjudicatory jurisdiction of the courts in the United ‘Kingdom, does not contain 
the same territorial connection requirements that are found in the convention and in the 
U.S. Foreign. Sovereign Immunities Act of 1976. See infra, text and notes 37, 38. 


528 U.S.C. §1. The text of the act. is reproduced in a ILM 1388 (1976) and in 


G. occas note 4 supra, App. I, Pt. IV, 
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a federal long-arm statute.< Thəse features are absent- from the British | 
Act, The Act, like the European Convention, simply relies on diplomatic - 

channels to effect service of process.” As to rules of adjudicatory jurisdic- 
tion, all that the European Convention does is to eliminate, as among con- 
tracting states, some of the most “improper” fora, such as those based on’ 


. the nationality of the parties, the presence of property, or the domicilé of 


_ the plaintiff, within the jurisciction.? The Act does not even go that far. 
_On the contrary, section 12(7) states expressly that service of documents 


‘through diplomatic channels (provided i in section 12(1)) “shall not be con- ` 


4. 


strued as affecting any rules .of court whereby leave is required for the 
service of process outside the jurisdiction.” This provision means that such 
rules as those found in Order 11 cf the Rules of the Supreme Court, includ- 


ing those. providing for some excrbitant bases of jurisdiction,® remain un- 


affected by the Act. 

These remarks must be qualified; however, in the sense that they apply 
only to transactions with r2gard to which a foreign state enjoys no im- 
munity. Although the Ordez 11 Rules, as such, are unaffected, and would 
provide jurisdictional bases in zégerd to suits against foreign states, immunity. 
may nevertheless ‘subsist in the event that the transaction involved is nota ` 
“commercial” transaction of the state involved. = 

In another respect, the Act is more akin to the Foreign Sovereign Im- 
munities Act than to the European Convention. The corvention starts 
from the premises that there are situations (which it lists) in which a 
state should have no immunity, and it is only in cases not enumerated in 
the convention that immunity can be claimed. In other words, under the 
convention, immunity, instead of being the rule, is a purely residual con- 
cept. Both the Act and he Foreign Sovereign Immunities Act, on the 
contrary, begin by restating the principle of sovereign immunity, subject 
to various exceptions provided in each statute. The- similarity between 
the two acts is made even mcre épparent as a result of a common drafting 
technique, which consists in making in appropriate cases exceptions to the 
exceptions to the immunity rule, thereby restoring in specific instances . 
the rule that the exceptions were supposed to displace. This drafting 
technique may be regretted as a source of confusion, as.may also be re- 
gretted the fact that manv provisions of.. the European Convention are 


6G. DeLauME, note 4 supra, paras. 11.05 and 11.09, and Le Foreign Sovereign 
Immunities Act of 1976, J. Drott INTERNATIONAL 187 (1978). 

T Act, section 12.. See also section 21(d) providing that a certificate by the Secretary” 
of State shall be conclusive evidence as to whether, and iz so when, service was made 
or received. Compare, European Convention, Art. 16. 

8 Annex to the convention. : 

9G. DELAUME, note 4 supra, paras. 7.08 and 7.09. 

-10 Article 15: “A Contracting State shall be entitled to immunity ae the jurisdiction 
of the courts of another Concracting State if the proceedings do not fall within, 
Articles 1 to 14; the court shall decline to entertain such proceedings even if ne State 


` does not appear.” 


B Section 1 of the Act. Comrare 28 U.S.C. §§1604 and 1609. 2 ) 
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incorporated into the Act, subject to variations in language and sequence, 
thus making comparative-analysis somewhat of a challenge. 

By way of final preliminary remarks, it should be noted that the Act im- 
proves upon certain of the provisions of the European Convention. This 
is particularly the case in regard to such matters as those pertaining to sub- 
mission to the jurisdiction,.? the meaning of “commercial transactions,” +3 
and immunity from execution and related waivers of immunity.“ Also, be- 
cause the European Convention leaves the treatment of certain subjects to 
domestic regulation by each of the contracting states, the Act contains a 
number of provisions supplementing those of the convention. Among 
others, those regarding the immunity, or lack thereof, of state-owned ships 
operating commercially are typical in this respect.“ 


d 


I. IMMUNITY FROM JURISDICTION 
Persons Entitled to Immunity 


According to section 14(1), the immunity rule, however subject to ex- 
ceptions,*° applies to any foreign or Commonwealth state (other than me 
United Kingdom), and references to a state include: 


(a) the sovereign or other head of that State in his public capacity; 
(b) the government of that State; and 
(c) any department of that government, 


but not... any entity (hereafter referred to as a “separate entity”) 


which is distinct from the executive organs of the government of the 
State and capable of suing or being sued. 


. This provision, although it is somewhat more explicit than the correspond- 
ing article of the European Convention,’ nevertheless has the same basic 
implications. It means that the Act applies only to the central government 
of a foreign state, including agencies which, though capable of suing or 
being sued in their own name, are not regarded as distinct from the govern- 
ment involved. 

Any other entities, including the constituent states or provinces of a 
federation and any separate public entity having its own juridical person- 
ality, are therefore not entitled to immunity. This rule is qualified, how- 
ever, in certain respects. As to constituent states, the Act, like the Euro- 
pean Convention, provides for possible relaxation of the nonimmunity rule. 
Under Article 28 of the European Convention, a contracting state may, by 


proper notification, declare that its constituent states may be assimilated to` 


the state itself. Under section 14(5) of the Act, the specific situation of 
constituent states is left for future implementation by means of Orders in 


12 See text and notes 41-43 ‘infra. 13 See text and notes 36—39 infra. 
14 See “Property Used for Commercial Purposes,” section I, infra, l 
15 See text and notes 33-35 infra. Note also that part II of the Act deals with 


“Judgments against United Kingdom in Convention States.” This part implements  __ 


Articles 20 and 22 of the European Convention. P 


16 Sections 1-11. 17 Art, 27(1). oo . ae 


. 
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Čuan dealing with individual’ cases. "The. Act was bouche into’ foe 
_” without any such, orders being’ made, but it is possible that one will be’. 
. made shortly. in respect of the ‘provinces of Canada.** ` The Act provides 
that a certificate of the Secretary of State shall be conclusive evidence on ` 
any question “whether any territory is‘a constituent territory of a feder al. 


state. ” 18 ; : 


As to separate entities, section 14(2) provides that any such entity may 7 
be entitled to claim immunity “if, and only if,” it has acted in a‘sovereign -` 


capacity and the circumstances are such that a state would also have. been 


‘immune. This exception to the zeneral rule of nonimmunity is consistent _ 
_ with that provided in. the Suropean Convention... In this connection, it _ 
. - should be noted that the provisicns of section 14(3) and (4) dealing spe- 


cifically with the immunity from, execution of. the propetty of a state’s 
central bank,” have no counterpart in regard to immunity from’ suit. It 
would thus appear that a fcreign central bank is to be treated, for jurisdic- 


_ tional purposes, as any other ‘ ‘separate entity.” In other words, a foreign 


central bank could plead immunity only 'to the extent that it acted on behalf! 
‘of the state itself in cases in which the state could claim immunity (e.g., in 
noncommercial situations). This interpretation would be in accord with 


. the latest pronouncements of the Court of Appeal,” and it would also bring - 


uniformity to the solutions pbta:ning in the United Kingdom and those 
prevailing in other countries, such as France, Germany, and the United .. 
States.23 _ 


Nature of the Act | es ie 


The exceptions to the principle of immunity are found in sections 2 to 12. 


of the Act. Most. of these secticns correspond to the provisions found in 


Articles 1 to 14 of the European Convention, subject, however, „to certain 
important additions concerning, the “commercial transactions” of foreign 
states and matters not regulated by the European Convention. 

A first group of exceptions, listed in section 2 of the Act (corresponding _ 
to Articles 1 to 3 of the European Convention), includes situations in which, 
a State is considered as having su mitted to the jurisdiction of the courts in 


the United Kingdom. These are’ situations in which the conduct of the © 
_state rather than.the nature of the transaction is the paramount considera- | 
tion, and their consideration may oe better shifted to the discussion of 


t 


waivers of immunity.?* 


A second category of exceptions is primarily based on the nature of the - 
state’s activities. These include: (a) contractual situations taking place in 


18 For contrast, see the Foreign Sovereign Immunities Act §1603(a) and (b). .For | 


English precedents, see DELAUME, note 4 supra, para. 11 02. 
19 Section 2]1(a). ; 20 Art.. au) in fine. 
21 See p. 197 infra. SS es 
22 See the . Trendtex case ded to in note 3 supra. See also Swiss Israel Trade . 
Bank v. Government of Salta end Banco Provincial de Salta, [1972] 1 Lloyd's Rep. : 
497 (Q.B.). S 
23 DELAUME, note 4 supra, para. “Ut. 92. 24 See text and notes 41-46 infra. 
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the United Kingdom; aad as contracts Pees TE or not) to be, 


erformed in that country,” and contracts of employment made or to be : 
p y ploy | 


performed, in whole or in part, in the United Kingdom, unless the employee 
is a non-UK national or resident, or the parties have otherwise agreed, and , 
subject to the additional qualification that the laws of the United Kingdom 
do not require that the proceedings be brought in the courts of the United 


Kingdom; 7° (b) proceedings in respect. of death or personal injury, or '` 


‘damage or loss to tangible property; °™ (c) proceedings concerning im- 
movable property in the United Kingdom or property arising by way of 
succession, gift, or bona vacantia; ** (d) ‘proceedings relating to patents 
and other industrial or intellectual property rights; *° (e) proceedings re- 
lating to “membership” of a state in a “body corporate, an unincorporated 
body or a partnership” to the extent that they concern the internal affairs 
of the entity involved; *° and (f) submission to arbitration in the United 
Kingdom, unless otherwise provided in the arbitr ation iereenjen: or when, 
the parties to such agreement are states.® : 

The third category of exceptions includes provisions deite with matters - 
not regulated by the’ convention, and specifically with proceedings against 
-a foreign state on account of certain taxes and levies,? and admiralty 
proceedings, both in rem and in personam, relating to the commercial 
operation of state-owned ships.’ In this last respect, the Act endorses in 

regard to actions in rem the nonimmunity rule formulated by ‘the Judicial 


25 Section 3(1)(b) corresponds to Article 4(1) of the European Convention, subject / p 


to the qualification (section 3(2), corresponding to` Article 4(2) of the convention) 
that this provision does not apply if the parties are states or have otherwise agreed in 
writing (e.g, by submitting to the jurisdiction of a foreign judicial or arbitral forum); 
the contract (not being a commercial contract, a qualification not found in Article 2(c) 
_of the convention) was made in the territory of the state concerned; and the obligation 
in question is governed by the administrative law of that state. 


26 Section 4( 1), (2), and (4). However, pursuant to subsection 3 of section 4, sub- . 


section (2) does not apply when the work is for an office, agency, or éstablishment 


maintained by the foreign state in the United Kingdom for commercial purposes and the ' 


employee was, at the time when the contract was made, habitually resident in that 
state. : 
Careful reading of this involved section and inquiry into. iow situations in which 


the courts in the United Kingdom may have exclusive jurisdiction would. appear ele-' 


mentary prudence on the’ part of a foreign state employer. 
27 Section 5, corresponding to Art. 11 of the European Convention. 
_ 38 Section 6, corresponding to Arts. 9, 10, and 14 of the European Convention. 

29: Section 7, corresponding to Art. 8 of the European Convention. 

30 Section 8, corresponding to Art. 6 of the European Convention. 

31 Section 9, corresponding to Art. 12 of the European Convention. 

32 Section 11. Such actions are’ permissible under Art. 29(3) of the European 
Convention. 

33 Section 10. Such actions are outside the scope of ihe Pinonen Convention 
(Art. 30). Subsection (6) of section 10 qualifies the application of sections 3-5 of the: 
` Act in regard to foreign states party to the. Brussels Convention for the Unification of ' 
Certain: Rules Concerning the Immunity of State-owned . Ships of April 10, 1926, and 
‘the Protocol to that convention of May 24, 1934. These provisions will enable the 
United Kingdom to ratify these instruments. a 
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Committee of the Privy Council in the Philippine Admiral case,** and gives 
‘statutory effect, in regard to actions in personam, to the views expressed by 
Lord Denning in the Thai-Europe Tapioca case.*® i 
In addition, section 3 of the Act contains a most important provision 
dealing with the “commercial transactions” of foreign states. Unlike the 
specific exceptions to the principle of immunity found in the catalog sum- 
marized above, section 3 has a general character. It provides in subsection 
(1) that a “State is not immune as respects proceedings relating to (a) 
a commercial transaction entered into by the State,” and commercial 
transaction is defined in subsection (3) of section 3 as meaning: 


(a) any contract for the supply of goods or services; 

(b) any loan or other transaction for the provision of finance and 
any guarantee or indemmity in respect of any such transaction or of any 
other financial obligaticn; and 

(c) any other transaction or activity (whether of a commercial, 

- industrial, financial, prcfessional or other similar character) into which 
a State enters or in which it engages otherwise than in the exercise of 
sovereign authority. . ' 


This provision, which is sub‘ect to very limited exceptions, is remindful 

` of section 1603, paragraphs ‘d) and (e) of the Foreign Sovereign Im- 

munities Act, which define the “commercial activity” of a foreign state as 
follows: 


(d) A “commercial activity” means either a regular course of com- 
„mercial conduct or a particclar commercial transaction or act. The 
commercial character of an activity shall be determined by reference 
to the nature of the course of conduct or particular transaction or act, 
rather than by reference to its purposes. 

(e) A “commercial activity carried on in the United States by a 
foreign state” means commerzial activity carried on by such state and 
having substantial contact with the United States. 


A simple reading of section 3 and section 1603 reveals significant differ- 


`N 


34 See note 2 supra. In that case, tke Judicial Committee of the Privy Council held 
in an action in rem against a ship owned by the Government of the Philippines, but 
operated on a commercial basis by a Philippine company, that the defense of immunity 
could not succeed because of the ccmmercial nature of the transaction involved. 

35 Thai-Europe Tapioca Ltd. v. Government of Pakistan, [1975] 1 W.L.R. 1485, [1975] 
3 All E.R. 961. In that case, a state ccrporation of Pakistan had bought fertilizer from 
a firm in Poland. The goods were shipped from Poland on a German vessel and car- 
ried to Karachi where the vessel was bombed and damaged. The shipowners claimed 
demurrage. Pakistan raised sovereign immunity as a defense since befcre notice of the 
writ had been served, the corpozation rad been dissolved and its assets and liabilities 
assumed by a department of the Government of Pakistan. The plea of sovereign im- 
munity was upheld. However, the Court of Appeal (per Lcrd Denning), after recalling 
the principle of immunity, indicated that the principle should be subject to exceptions, 
including those arising out of the conduct of commercial transactions. The action was, 
in effect, dismissed on the ground that the transaction had ro connection whatever with 
England and there was no possib_e justification for the English court to exercise jurisdic- 
tion over Pakistan. 

36 Subsection 2 provides that section 3 does not apply if the- parties to the dispute 

` are states or have otherwise agreed in writing, thus possibly leaving the ultimate char- 
acterization of the nature of the cransac-ion to the parties. 
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ences between these two provisions. In the first place, itait scope is not 
the same. As evidenced by section 1603(e) and other provisions of the 


Foreign Sovereign Immunities ‘Act, the American act is intended to apply to., ` 


the activities of foreign states taking place, or having a direct effect, in the 
United States.** Section 3 of the Act contains no such limitation. Thus, 
„it may apply to activities carried out by a foreign state outside the United 
Kingdom, but which, by reason of rules of transnational jurisdiction, might _ 
be the object of proceedings in the courts of the United Kingdom.* 

In the second place, section 3 is much more specific than section 1603(d). In 
effect, the “definition” found in section 1603 is no more than an admonition 
to the courts to base their decisions on the “nature” rather than the “pur- 
pose” of the foreign state’s activity, and the ultimate determination in each 
case is surrendered to the judiciary. Section.3 of the Act shows no such 
timidity. -In categoric terms, it solves the issue of characterization in’ 
respect of two of the most frequent transnational activities of foreign states, 
namely, those arising out of contracts for the supply of goods and services 
and those relating to loans or similar financial transactions concluded by 
foreign states.” Even the “catch all” provision found in section 3(2)(c), 
which requires determination by the courts, affords them some guidance 
by listing the types of activities most t likely to fall within the “commercial” 
` category. 


Waivers of Immunity—Counterclaims 


£ 


Section 2(1) of the Act provides that.a state is not immune when “it 
has submitted to the jurisdiction of the courts of the United Kingdom.” 
Submission may result from an appearance in court in the character of 
a plaintiff or by defending on the merits,“ or from “a prior written agree- 


87 See, e.g., $1605. 

38 See supra, text and note 9. The extended character of section 3 of the Act, in 
comparison’ with the limited provision of Article 7 of the European Convention, will 
make it necessary for the United Kingdom in ratifying the convention to make a 
declaration: under Article 24 of the convention (see text’ and notes 54 and 55, infra) 
that permits contracting stdtes to preserve their own immunity rules if those ‘are wider 
than those of the convention. . 

89 Note in particular that section 3(3)(b) applies not only to direct loans and to` 
borrowings in the form of securities issued in the market, but also to other means of 
providing finance (which presumably would include cornmercial credits), as well as 
to “guarantees” that a state may give in order to facilitate the financial transactions 
of one of its agencies, political subdivisions, or state-owned entities. Section 3 thus 
avoids the uncertainties that were so characteristic of the treatment of the “public 
debt” of foreign States in the various drafting stages of the Foreign Sovereign Im- 
munities Act, and that may still exist after its enactment. See G, DELAUME, note 4 © 
supra, para. 11.05. | ° : 

40 Section 2(3), subject to‘the qualifications found in (a) subsection (4), that a 
foreign state does not-waive its immunity if it intervenes in the’ proceedings solely to 
claim immunity or assert an interest in property; and (b) subsection 5, according to 
which immunity is not waived if the steps taken by the state were taken in ignorance. 
. „of facts entitling it to immunity if those facts could not reasonably have been ascertained 
and immunity is claimed as soon as reasonably practicable. These provisions correspond ` 
to Articles 1( 1), 3, and 13 of the European. Convention, ” > 
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'. ment,” “4 which may consist ors an express waiver of immunity in a conmadh N 


or from the provisions of “a treaty, convention or other international agree- ` 
ment.” tł Unlike section 1605 of the Foreign Sovereign Immunities, Act, 
section 2(2) does not expressly state that a written waiver of immunity 
: remains binding notwithstanding any subsequent withdrawal. In view of 
the language of section 2(1), however, the conclusion is irresistible that 


` 


submission by means of a waiver of immunity (if properly worded) must __ 


have exactly the same effect as other forms of submission, including ap- 
' pearance in court. .. Thus, the Act puts’ an end to the vestigial notion that | 
_ waivers of immunity might be revoked and that-in order to bar a:state from ` 
raising immunity as a defense ‘ Leia submission before the court itself, and 
> nothing short of that, is required.” * : , 
‘Section’ 2(2) is also interesting in another respect. It states that “a 
_ provision in any agreement that it is to be ‘governed by the law of the 
United Kingdom is not to be regarded as a submission.” This conclusion 
could hardly be doubted, but the provision has the merits of preventing the ’ 
contrary argument from being made, as it sometimes has been, although 
without success.** 

Section 2(7) contains a rule of. eat sauce importance. It ‘provides 
that the head of.a state’s diplomatic mission in the United Kingdom (or 
the person performing his functions) “shall be deemed to have authority 
‘to submit on behalf of the State in respect of any proceedings.” In the 
particular case’ of contractual waivers of immunity, the same subsection (7) 
provides that “any person who has entered into a- contract on behalf and 
with the authority of a State shall be deemed to have ‘authority to submit 
on its behalf in-respect of prozeedings arising out of the contract.” 

This provision, of course, does not dispense the contracting party from 
ascertaining that the person azting on behalf of a state has- proper authority 
to'enter into the contract. However, once this elementary rule of prudence 
has been observed, the contracting party will be protected ‘against a sub- 
sequent plea that the state’s agent had no authority to submit to the 
jurisdiction.*® 

Once a state has submitted to the jurisdiction T the courts in the United 
Kingdom, its submission extends t any appeal and to any counterclaim 


arising out of the legal relationship involved, or the’ facts on which the .. 


principal claim is based.** me E 

41 Section 2(2). . 

. * Section 17(2). Compare Article 2 ol the European Convention. 

43 Kahan v. Pakistan Federation, [1952] 2 K.B. 1003. Note also in the same con- 
nection that submission to arbitration in the United Kingdcm is also binding, unless , 
otherwise provided in the agreement; see section 9 of the Act. Therefore, Duff Deve ui 
ment Co. Ltd. v. Government of Kelantan, [1924] A.C. 797, is also defunct. 

44 No English case is known to this writer. See, however Frazier v. Hanover Bank, 
119 N.Y.S.2d 319 (1953), affd, 119 N.Y.S.2d 918, 281 A.D. 861 (1953), reargument 
‘and appeal denied 127 N.Y.S.2d 815, 283 A.D. 655. 

45 As was the case in Baccus, S.R.L. v. Servicio Nacional del Trigo, [1956] 2 All: 
E.R. 715. 

46 The statement in the text seats is based on Article 1(2) of the European Con- 
vention, ‘Section 2(6) of the Act is formulated in a negative fashion but is to the same 
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Section 23(3) w of the Act provides that’ it does not apply to iied 
‘ings in matters that occurred prior to its éntry into. force and in particular to E 
waivers of immunity entered into before that ‘date. This. provision, together 


with section 23(3)(b) excluding the application of section’3 (discussed. - ` T 


above in connection with the “commercial transactions” of states) to any 
transaction, contract, or arbitration agreement entered into prior to the Act, ` 
-means that waivers of immunity, which of late had become fairly frequent . 
‘in loan contracts or bonds providing for the jurisdiction of the English 
courts, remain outside the scope of the Act.“ This does not mean, how- . 
ever, that the Act has. no impact upon the effectiveness of these earlier 
waivers. By changing the immunity rules of the United Kingdom, the 
Act has removed: the doubts that existed at the time the financial trans- 
actions in.question were concluded. -Thus, although the Act is not directly 
applicable to such transactions, in effect, they must now be viewed in a new 
‘legal context, a consideration which justifies, once more, the een 
‘of lenders in contractual waivers of immunity.** 
_As to, the future, the question-arises whether such waivers are still neces- ` 
sary or useful. In this connection, it should: be recalled that, as a result of 
the combination of section 3(1)(a) and (3)(b), a foreign state enjoys no 


effect. Both provisions contrast witn §1607 of the Foreign Sovereign Immunities Act 
which makes a distinction between counterclaims arising out of the transaction in 
dispute, as to which there is no limitation on the amount of the counterclaim, and any 
other counterclaim, as to which’ the relief sought cannot exceed the amount sought by 


the foreign state. 
47 See, e.g., the prospectus relating to the Banque Nationale Algeng Kuwaiti Dinars -` 


8 million, 814% Bonds due 1990 (issued in 1978): 


15. Governing Law , 
This Bond and the coupons opene thereto shall be governed. by and | 

construed in accordance with English law except with respect to their authorisation 

and execution by and on behalf of BNA. 


16. Immunity i 
To the extent Sa BNA may in any jurisdiction in’ which proceedings may at 
any time be taken for the enforcement of this Bond or the coupons appertaining 
thereto, be entitled to claim for itself or its assets immunity from suit, judgment, execu- 
tion on a judgment or attachment and to the extent that in any suc jurisdiction 
there may be attributed such immunity (whether or not claimed ), BNA hereby | 
irrevocably undertakes not to claim, and hereby irrevocably waives, such immunity 
` to the extent that such waiver is now or may in the future become effective under 
the laws of such jurisdiction, and hereby irrevocably agrees that it and its assets are 
and ‘shall be subject to suit, judgment,’ execution on a judgment and attachment 
on account of any of the obligations incurred by it under this Bond a or the coupons 
appertaining thereto. ‘, 
17. Jurisdiction 


BNA hereby irrevocably and unconditionally accepts the amada jurisdic- 
tion of the Courts of England, and for the purpose of any action: or proceeding(s) 


+ 


brought in England in respect of this Bond and/or the coupons ap ertaining ` ' 


thereto, BNA irrevocably appoints the Ambassador (or, failing him; the senior’ 
-diplomatic representative) of Algeria in London, England as its authorised agent - 
upon whom process may be served in any action arising out’ of or relating to 
this Bond which may be instituted in England. ‘In the absence from time to time 

. for whatever reason of an agent who validly accepts service, the Fiscal Agent is 
hereby irrevocably authorised and directed to appoint such person as it shall 
decide as such authorised agent of BNA. i 

43 See as to the American practice prior to the F oreign Sovereign Immunities Act, 
Delaume, Public Debt and Sovereign Immunity Revisited: Some Considersio Pertinent 


to H.R. 11315, 70 ae 529, 542-43. ee 
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‘immunity in Ga to a oceedings arising ‘out of isang or aries financial . 


transactions. Under the circumstances, it would thus appear that waivers 


of immunity may now be dispensed with. But this conclusion needs to be 
qualified. Waivers of immunity often blend in a single provision the issue- 
of immunity and choice of forum clauses. If-the issue of immunity is now 
closed, clauses providing for the submission of loan disputes to the jurisdic- 
tion of the courts in the United Eingdom (or for that matter to alternative 
fora in other countries) continue to be useful. Such a submission would 


«remove all doubts as. to whether jurisdiction exists ‘under the relevant 


_court’s rules and may also provide, as is usually the case, for means of 
serving notice more expedient than service through diplomatic channels. 
These remarks apply equally io contracts for the supply of goods and 
services and those “other” transactions referred to in section 3(3)(c) of- 
the Act. In this last respect, however, a “waiver” of immunity might take 
the form of a statement identifying, for the purposes of section 3(3)(c), 
_ the particular character, whether commercial. industrial, etc., of the trans- 


action and stating that it would not take’ place “in the exercise of sovereign ` 


immunity.” Such a characterization would protect the contracting parties 
against a possible plea by the fcreign state that the transaction involved 
- falls outside the scope of section. © 


II. [IMMUNITY FROM EXECUTION . 


- Persons Entitled to Immunity—General Rules 


The provisions of section 14 that were discussed in the first part of this 
paper also apply to immunity from execution. They are qualified, however, 
in two respects: first, in that the Act must take into account the existence 
of the European Convention anc its relevance to the relations between 
the United Kingdom and ozher contracting states, and second, in regard 
to central banks whose assezs are the object of specific provisions. These 
two qualifications, although they affect specific persons, concern primarily - 
the types of property that may be subject to execution, and should be 
considered in that context.* ; 

Section 13( 1) provides that no penalty or fine can be inpas on a state 
for failure or refusal to produce cocuments or information relevant to the 
proceedings to which it is a party. — 

Section 13(2) provides that (a! no imd or order for specific per- 
formance or for the recovery of land or other property shall be given 
“against a state, and (b) the property of a state shall not be subject to. 
postjudgment (or arbitral award) execution or, in actions in rem, to arrest, 
detention, or sale. This general rule is subject to two exceptions, one 


concerning waivers of immunity, which will be discussed later, and the other - 


relating to property used or intended to be used for “commercial purposes,” 
which now requires consideration. 7 


49 See “Property Used for Commercia. Purposes,” in’ this section, infra. 


60 Section 13(2) corresponds tc Article 23 of the European Convention, although its 
language is different and uses English terminology. 
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i Property Used tr Commercial Purposes e n teat O A 
Section 13(4) of the ‘Act provides: : 


Subsection (2) (b) above does not prevent the issue of any process in 


respect of property which is for the time being in use or intended for 


use for commercial purposes: [defined in section 17(1) by cross-refer- ` 


ence to the commercial transactions listed in section 3]; but, in a case 
not falling within ‘section 10 above [i.e., admiralty’ proceedings], this 
subsection applies to property of a State party to the European Con- 
vention on State Immunity only if— 


(a) the process is for enforcing a judgment which is final within the 
meaning ot Section 18(1){b)below [i.e., a judgment “which is not or: 


no longer subject to appeal or, if given in default of appearance, liable 
to be set aside”] and the State has made a declaration under Article 24 
of the Convention; or 

(b) the process is for estore an arbitration award, 


And subsection (5) of section 13 provides that for the purposes of sub- 


section (4) quoted above, the certificate of the head of a state’s diplomatic: 


mission in the United Kingdom (or a person performing his functions) as to 
the use or intended use of the property in question “shall be accepted as 
sufficient evidence of that fact unless.the contrary is proved.” | . 


These two provisions call for several remarks. The exception to the im- 
munity rule in regard to property used for commercial purposes matches . 


the similar exception to the rule of immunity from suit in regard to the 
commercial transactions of states. Thus, the Act'is a new acknowledgment 
of the principle that where there is no immunity from suit, there should be 


no immunity from execution. This principle, which is accepted in an, 
increasing number of countries," is reflected also in the Foreign Sovereign, 
Immunities Act. There is, however, a significant difference between the. 


American and the British acts. The American act permits execution against 


the property of a foreign state only when the property “is or was used for: ` 


the commercial activity upon which the claim is based.” = In other words, 


a link must exist between the property subject to execution and the com- ` 


mercial activity from which the claim arose.. No such limitation is to be 
found in section 13(4) of the Act. Therefore, a foreign state may be re- 


sponsible in the United Kingdom for all its property used for commercia, | 


purposes. 

In this respect, ae Act contrasts sharply with the European Goncenton: 
since the convention adheres, in the absence of an express waiver of im- 
munity, to the immunity rule.** However, it should be recalled that 


pursuant to Article 24 of the convention, any contracting state may make . 
a declaration to the effect that it will apply a. wider jurisdiction against . 


51 G. DELAUME, note 4 supra, para. 12:02. l 
52 §1610(a), also applicable to the -property of political subdivisions. This provision 
; contrasts with §1610({b) which, in regard to agencies or instrumentalities, provides that 
the- property of any such entity engaged in a commercial] activity in the United States 
is not immune from execution “regardless of whether the property is or was used for 
the activity upon which the claim į is based.” 

53 Art. 23." - n 
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. performed “with exercise of scvereign immunity.” 
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contracting states to ae extent’ that ‘ach jurisdiction is exercised against. 
noncontracting states, and subject to the’ preservation of immunity for acts. 
Contracting states. 
making that declaration are, as among themselves, under an obligation to 
give effect to a judgment rendered in one of them on such a basis of ex- . 


that, subject to the additional consideration that the property against which 


o enforcement is. sought should be used in connection with the “industrial. 


or commercial” activity of the state involved, the judgment may be en-. 
forced against such property in the state of. the recognizing forum “if the 
judgment cannot or can no longer be set aside if obtained by default, -or if 


it is not or is no longer ‘subject to appeal or any other form of ordinary 


review or to annulment.” * The existence of this option and its possible 


consequences in regard to execution explain the final provisions of section: ' 
‘13(4), following the formulation of the exception to the immunity rule. - 


' Subsection 5 of section 13 supplies an, answer to a matter of great prac- 


‘tical importance, namely, the prablem of establishing the commercial or 


noncommercial use of, state property against which execution is sought. 


aw 


. tended jurisdiction. In such a cese, Article 26 of the convention ada 


The issue is a delicate one and has been dealt with in different ways in _ 


various countries. On the one hand, it may be extremely difficult for a 
private claimant. to establish the intended use of a foreign ‘state property, 


particularly when that property consists of banking accounts, and to prevent. 
‘the foreign state from switching its assets around in such a way as to con- 


fuse the situation and, in effect, to remove its property from the reach of 
its creditors. On the other hand, a foreign state needs protection against 


- harassment and frivolous claims, tae object of which may be less to reach 


the state’s property than to force disclosure of the states activities, in- 


cluding those of a noncommercial, and possibly sensitive, nature. Faced 


with this dilemma,:the authors of the Act have favored the second alterna- 
tive by providing: that a certificate issued by the foreign state’s representa- 
tives should be “sufficient evidenze” of the use or intended use of the 
property sought to ‘be executed egainst, subject, however, to permitting: 


the state’s creditor, or for that matter the courts, to prove, or to hold, that 


the. certificate does not correspond to the facts of the case." 


54 Art. 20(1){b) referred to in Art. 26(c). 

55 According to the French Cour de cassation (Cass. civ. lre, November 2, 1971, 
Clerget: v. Banque Commerciale ‘pour Europe du Nord, 61 Rev. Crrriqgue -Droir 
INTERNATIONAL Privé 310 (1972); 68 J. Drorr ` INTERNATIONAL 269 (1972)), the 
creditor would have to prove the commercial use of the property in question. On the 


_contrary, according to the Swiss Tribunal fédéral. (86 ATF I 23, February 10, 1960, 


République Arabe Unie c. Dame X, 86 BGE I 23; 55 AJIL 167 (1961)), the foreign 


state would have to bear the burden. of proof. 
The Foreign Sovereign Immunities Act, §1610(a)(2), does not necessarily solve 


` the problem. In an attempt to prévent the switching of property from a commercial 


to a noncommercial use in anticipation of possible measures of execution, §1610(a)(2): 
subjects to execution property which “is or was used” by a foreign state in connection 


` with its commercial activity. The intent of this provision is clear, but no solution is 


‘given to the problem of proving for what use the property is or was intended. l 


” 


~ B6 Compare, ‘in regard to the weight to ke attached to certificates asserting that a - 
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. The, rule of nonimminity ae in. section 13(4) of the Act i is: s qualified ; | 
by section 14(4), “according to which: = 


Property of a State’s central bank: or A monetary authority shall 


not be regarded for the purposes of subsection (4) of section 13 above 
as in use or intended for use for commercial purposes; and where any 


such bank or authority is a separate entity, subsections (1) to (3) of | 


that section shall apply to it as if reference to a State were references 
to the bank or authority. | 


For the purposes of this provision, central banks (including, for future 


reference, monetary authorities) are classified into two categories, depend- _ 


ing upon whether they are indistinguishable from the state itself or operate 


as separate entities. In regard to immunity from execution, however, the , 


consequences of this- classification appear sornewhat elusive since in both 
cases the central bank’s assets are not to be regarded “as in use or intended 
for use for commercial purposes.” In other words, the assets of central 
banks would in all cases be protected from execution, regardless of the 
bank's particular status. Central banks operating as’ separate entities 
would; of course; continue to be subject: to suit 57 and might agree, like a 


foreign state under subsection (3) of section 13," to waive their immunity ` 


in regard to matters of execution. 


i 7 


Waivers of Immunity ag es 


The Act provides ® that immunity, when it exists, may be waived “with 
the written consent of the State concerned” ® and that “any such consent 


(which may be contained in a prior agreement), may be expressed so as 
to apply ‘to a limited extent or generally; but a -provision merely sub- ` 


mitting to the jurisdiction of the courts is not to be regarded as a consent 
for the purposes of this subsection.” - ' 


This provision is in accord with, but is more elaborate. than, Article 23 ` 


of the European Convention, which merely states that execution is possible 


when “the State has expressly consented thereto in writing in any particular 


case.” The Act makes clear that a waiver of immunity from suit does not 
necessarily imply that immunity from execution is also waived, and that 
any waiver, regardless of the time at which it is given, i.e., by prior “agrée- 
ment, “ during the proceedings, or at the time of execution, may either 
be general or limited in scope. | 


f I noa A è - : r 
foreign public entity is effectively an arm of its own government and, therefore, entitled 


to immunity, the statement made by Lord Denning in the Trendtex case (reférred to in’ 


note 3 supra), 16 ILM at p. 484. 
57 See text and notes 21-23 supra. 
58 See text, “Waivers of Immunity,” in this section, infra.. i 
59 Section 13(3). 


6° Pursuant to section 14(3), “State” would also include a- separate entity (other. 


than a central bank or monetary authority ) Acting on behalf of the state in a soyereign 
capacity. 

61i In this connection, the term “prio: agreement” is not limited to contractual 
waivers of immunity since “agreement” is defined in section 17(2) as including “refer- 


‘ence to a treaty, convention or other international agreement.” 
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or I 
- According to section 13(5), the ead i the state’s ailoniatics mission to 
the United ‘Kingdom (or; the person performing his functions) is deemed 7 


to have the authority to waive te state’s immunity. This solution is the ` 


same as that found in section 2(7) in regard to waivers of immunity from | 
suit. It should be noted, however, that section 13(5), unlike section 2(7), 
makes no particular reference tc “contractual,” as distinguished from other 
forms of, waivers, and that its provisions apply in all cases.® 

As in the case of waivers of immunity from suits, the Act does not Saale 
to waivers of execution given befsre its entry into force.**. Nevertheless, in 
this case also, the Act, even though it has no retrospective effect, is of 
direct interest to the parties to earlier waivers of immunity from execution. 
Prior to the Act, the effectiveness of such waivers was a matter of doubt, to 
say the least, and to a large exteat the beneficiary of a waiver had to rely 
on the good faith of the state to comply with its undertakings. Today, and | 


‘to the extent that the transaction was a commercial transaction and the. 


` waiver related to property used for the same purposes, the beneficiary of 


the waiver, without having to re_y on it, would find appropriate remedies 


-~ in section 13(4), since under tha: section the states property could be the 
`> object of execution. 


The question may also be ask2d whether, as a ae of section 13(4), 


‘waivers have lost some if ndt all their practical interest. The answer is in 


the negative. First, section 13(4>. applies only in the sector of transnational 


commercial relations: it does not cover other situations with regard to 


which an express waiver would still be required under section 13(3). 
Second, even in the commercial sector, it should be recalled that-the only 
two types of transactions clearly characterized as “commercial” by section - 
3(3)(a) ‘and (b) are cortracts for the supply of goods and services, 
and loans or similar financial -ransactions.: The list of “other” trans- | 
actions found in’ subsection 3(c) is purely descriptive. It.may there- 
fore be of considerable interest to the. parties to any such transaction ‘to 
give it its proper characterizatiar. in a waiver referring specifically to that 
provision. Another issue of characterization which could also be solved in 
the same manner is that of the nature of the state’s property that might 
be subject to execution, thus ‘anticipating issues that might interfere with 


the implementation of seczion J3(4). These are merely examples that 


t 


come readily to mind. If the imagination of lawyers is to be trusted, it is 
therefore not only likely that waivers of immunity will continue to be used, 
but even more likely that they wll be subject to increased refinements. 


CONCLUSION. 


The most characteristic features of the Act, in comparison with the 
European Convention andthe Foreign Sovereign Immunities Act, are in- 
creased comprehensiveness and greater certainty of results. This is par- 
ticularly. apparent from the provisions of the Act ,concerning the “com- 
mercial transactions” of states. For the first time in the history of the 


62 See text and note 45 supra. ) 63 Section 23(3). 


1979} > THE STATE IMMUNITY ACÈ . 199 


codification of a modern doctrine of immunity, the Act provides unequivocal 
definitions of the most, frequent commercial activities of states. These 
provisions, together with the correlated treatment of state property used 
for commercial purposes and of waivers of immunity, not only make the 
Act the most advanced codification in existence, but should also be of great 
assistance to the courts and the parties. 

Relieved in most cases of the need to overcome the threshold problem of 
characterization, the courts and the parties should be able to concéntrate 
attention on the real merits of individual cases. Furthermore, and aside 
from this most important factor of expediency, the Act permits planning 
_ahead of litigation, either by relying on the provisions of the Act or, to the 
extent that they still leave room for further refinement, by way of ap- 
propriate stipulations in waivers of immunity or other contractual arrange- 
ments. This, clearly, is not the least significant feature of the Act. 


|. THE FOREIGN SOVEREIGN IMMUNITIES ACT | 
- |, OF 1976 IN PRACTICE , 


‘By Charles N. Brower,* F. Walter Bistline, Jr.,°*- 
and Cee W. Loomis, Jr. ae 


` The U.S, Foreign Sovere:gn Immunities Act of 1976: 1 (the Act), which. ` 


became effective on January 19, 1977, sought to codify the substantive law 


of sovereign immunity in the United States,? while also modifying it in. 


certain respects.2 An even more important goal was to make the applica- 
tion of such law more uniform, fair, and hence predictable, by relieving © 


the Department of State of the responsibility to determine claims of such 
immunity, and remitting them exclusively to judicial determination, prefer- 


. ably in federal courts..> ‘Now, 2 vears after it first took effect, it is ap- 
_ propriate to review the roughly two dozen. cases that have applied and 


interpreted the Act,° as well as certain questions that have otherwise arisen 


in practice, in order to ascertain whether (and, if so, where) significant. 


uncertainties remain and amendment of the Act may be in order. Further, 


ty 


the taking effect of the new State Immunity Act 1978 7 in the United King- 


dom on November 22, 1978, has provided an opportunity to. see what 


` ° Of the District of Columbiz and New York Bars; formerly Acting Legal Adviser, 
U.S. Department of State. This article is based, in part, on an address given by Mr. 
Brower before the International Law ‘A3sociation’s conference on “State Immunity: Law 
and Practice in the United States and Europe,” in London on November 17, 1978. 

-9° Of the New York Bar. 


128 U.S.C. §§1330, 1332(a7(2), 13), and (4), 1391(£), 1441(4), 1602-1611, - 
‘reprinted in 71 AJIL 595 (1977). 


2 H.R. Rep. No. 1487, 94th Conz., 2d Sess, 7-8 (1976). 
8 Ibid. 4 Ibid, 
5 The Act has’ been generally discussed elsewhere. See Delaume., Sovereign Im- 


“nunity in America: A Bicentennicl Accomplishment, 8 J. Man. L. 349 (1977); Delaume, 


Public Debt and Sovereign Immunity: The Foreign Sovereign Immunities Act of 1976, 


71 AJIL 399 (1977); Levine, Loan Agreements: The Growing Problem of Sovereign, 


Immunity, Euromoney 74 (May 1977). von Mehren, The Foreign Sovereign Immunities 
Act of 1976, 17 Corum. J. Tramsnar’s L. 33 (1978); note, International Law: Act of 


State Doctrine: Foreign Sovereign. Ima-unities Act of :1976, 18 B.C. Ixpus. & Com, L. 


_others ‘have léarned from our experience. It also demonstrates the extent to - 


Rev. 318 (1977); note, The Foreign Sovereign Immunities Act of 1976: Judicial Pre- ` 
dominance, 4 BrookLYN J. Inrit L. 146 (1977); note, The Foreign Sovereign Im- . 


munities Act of 1976: Giving the Plaintif His Day in Court, 46 ForpwaM L, Rev. 543 - 


(1977); note, Sovereign Immun:ty: Limits of Judicial Control: The Foreign Sovereign 
Immunities Act of 1976, 18 Harv. Inr L.J. 429 (1977). 

6 An appendix to this article lists all cases citing the Act that research and con- 
sultation with the Department of State have disclosed. 
< T State Immunity Act 1978, ck. 33; reprinted in 17 ILM 1123 (1978). This aitte 


is discussed comprehensively in Delaume, The State Immunity Act of the United 


Kingdom, supra at p. 185. 
8 State Immunity Act 1978 Commencement Order (Stat. Inst. 1978 No. 1572). 
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which they. have eee Gon our design, suggesting the ultimate utility 
of a- broad'international convention on the’ subject, ; 


~ 


` 


L Decisions UNDER THE ACT 


At the outset, it is useful to ennd ourselves. that new - on once 
adopted, frequently are put to uses of which their authors never even 
dréamed, and this Act is no exception. On August 8, 1978, for example, 
Isabel Morel de Letelier, the widow of Chile’s ambassador. to the United 
States (and later foreign minister) under .President Salvador Allende, 
brought suit in the U.S. District’ Court for the District of Columbia against 
the Republic: of Chile, the Central Nacional de Informaciones (formerly 


` the- Dirección de Inteligencia Nacional [DINA], thé former Chilean secret -. : 


police), and various former DINA officials, Cuban exiles, and others, under 
section 1605(a)(5) of the Act. Her suit sought damages for the murder of 
' her husband in Washington, D.C., on September 21, 1976, when a bomb 
planted in his automobile was detonated, allegedly by remote control, while 
he was driving to the job he had taken in exile. Section 1605(a)(5) pre- 
cludes immunity where “money damages are sought against a foreign state 
for personal injury or death . . occurring in the United States and caused 
by the tortious act... of that Foreign state or of any official or employee 
of that foreign state while acting within the scope of his office or employ- 
ment.” 1° Its inclusion in the Act, according to the section-by-section 
. analysis accompanying its submission to Congress, was “directed ony) 
` at the problem of traffic accidents.” | 

A similarly unexpected’ use of the Act arose recently in connection with 
the alleged machine gùnning of a Florida lobsterman of Cuban background 
by three Bahamian gunboats during an apparent dispute over fishing rights. 
The plaintiffs alleged that the incident took place “approximately sixty 
miles” from the eastern coast of Florida in Bahamian waters closed by 
Bahamian law to American fishermen *? and within the U.S. 200-mile do- 
mestic fishing zone? Plaintiffs, parents of the wounded fisherman, a minor, 
claim jurisdiction over the Bahamas on the basis, inter alia, of sections 1605- 
07 of the Act. They apparently rely especially on section 1605(a)(5)—as 
does Mrs. Letelier—asserting that the tort allegedly occurred “in the 
United States,” which is defined by section 1603(c) ‘to include “all territory 
and waters, continental or insular, subject to the jurisdiction ot the United 
States.” ++ 

No decision has yet been rendered in either of these cases, but a number 
of other court decisions involving the Act have been. issued. Leaving aside 
those that predominantly address questions of retroactivity (and therefore 


9 Complaint, Letelier v. The Central Nacional de Informaciones, No. 78-1477 (D.D.C., 
filed Aug. 8, 1978). 
10 28 U.S.C. §1605(a)(5). 
11 H.R. Rep, No.: 1487, supra note 2, at 20. 
12 Fisheries Resources (Jurisdiction and Conservation) Act, 1977, §§5, 6. 
_ 13 Fishery Conservation’ and Management Act of 1976,‘ §101, 16 U.S.C. §1811. 
_ if aa Perez v. The pee No. 78-4110 (S.D. Fla., filed August 30, 1978). 
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are of limited and dwindling interest), 15" those valine fairly aoi 
failures of sufficiency of service of process,'* and those that merely restate | 
the Act's provisions, 17 these cases focus on two questions: .. 


(1) What actually is a “foreign state” as defined by section 1603, 
EN (a).and (b) of the Act? 

(2) What is a “commercial activity” precluding immunity as de- 
fined. by section 1602, paragraphs . (d) and (e) of the Act? ' 


As to the first question, the courts, not surprisingly, have had little- 
difficulty in finding that certair. organizations fall within ¿ihe meaning of 
“foreign state.” For example, in Gittler v. German Information Center + 
the court found that the Act was applicable with respect.to a claim against. 
the German Information Center, “a section of the Consulate Gerieral of the 
Federal Republic of Germany,” which was engaged in “fostering cultural 
relations,and promoting understanding between Germany and the United’ 
States.” Although the court did not specifically address section 1603, a 
finding that the center was covered by the term “foreign state” was im- 
plicit in its upholding of the defense of sovereign immunity. In Carey v. 
National Oil Corp.” it was held that the Libyan National Oil Company, 
a corporation wholly owned by the Libyan Government, was “clearly a 
‘foreign state’ for jurisdictional immunity purposes” under section 1603.° 
The. courts have divided, however, over whether certain socialist 
state enterprises are “foreign .siates” -under the Act, a dispute of 
some importance considering the extent and growth of American trade 
with such organizations. The U.S. District Court for the District . of 
Columbia has-ruled that 2 Yugoslav “workers organization” established 
“for the purpose of constructing and operating a nuclear power generating 
facility” is not a “foreign state,” and therefore that an American plaintiff 
cannot establish in personam jurisdiction over it under the Act, notwith- 
standing the defendant’s cancession that it is “‘sacial property’. . ; neither 
state-owned nor privately owned, but rather ‘held and used “in trust” by the | 
work organization for the general social good of all the Yugoslav people.’ ”** | 


15 Amoco Overseas Oil v. Compagnie Nationale, etc., 459 F.Supp. 1242 (S.D.N.Y. 
1978); Martrépico Compania Neviera S.A. v. Perusahaan Pertambangan Minyak Dan, 
Gas Bumi Negara (Pertamina}, 438 F.Supp. 1035 (S.D.N.Y, 1977); Martrépico 
Compania Naviera S.A. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara 
( Pertamina), New York Law Journa., June 28, 1977, at 11, col. 3 (Sup, Ct.); Rasu 
Maritima v. Perusahaan Pertambangan Minyak Den Gas Bumi Negara ( Pertamina}, 
77 Civ. 263 (S.D.N.Y. Mar. 7, 1977). See also National American Corp. v.::Federal 
Republic of Nigeria, 448 F.Supp. 622 (5.D.N.Y. 1978). 

16 40 D 6262 Realty Corp. v. Uniced Arab Emirates Government, 447 F, Supp. 710 
(S.D.N.Y. 1978); Gray v. Permaneat Mission of ee Republic of Congo, 443 


. .F Supp. 816 ($.D.N.Y. 1978). 


... 17 Zamnik v, Veterans Administraticn, 77 Civ. 1610, slip op.. at 11 (S.D.N.Y. Dec. 19, 
1977). : 
18 408 N.Y.S.2d 600 (Sup. Ct. 1978). : i 
19 453 F.Supp. 1097 (S.D.N.Y. 1973), aff'd, No. 78-7323 (2d Cir. Jan. 24, 1979). 
20 Id, at 1100 n.2. ' 
21 Edlow International Co. v. Nuklearna Elektrarna Krsko, 441 . F.Supp. 827, 831 
(S.D.N.¥. 1977). This case is unusual in that the plaintiff was attempting to establish, 
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The court seemed concerned that if a nation’s system of property owner- 
ship were alone determinative of whether an entity is an agency or in- 
strumentality under the Act, then every entity of a socialist state would 
arguably be an agency or instrumentality. Thus, the court gave weight to 
other considerations. In particular, it appeared to be impressed by the 
alleged independence of the defendant organization from state control and. 
by its nongovernmental functions. 

The U.S. District Court for the Southern District of New York, on the 
contrary, while finding the Act’s definition “ill-suited to concepts which 
exist in socialist states,” has held the Soviet Novosti Press Agency to be a 
“foreign state” under the Act, emphasizing its state ownership. Paren- 
thetically, it may be noted that the Yugoslav organization, which was sued 
for brokers’ fees on a sale of nuclear fuel, almost certainly would have 
been held not immune, had the suit not been dismissed, whereas Novosti, 
accused of defamation, was found immune. Scholars on the legal parent- 
age and powers of socialist industrial, utility, trading, and related enter- 
prises may find both of these decisions correct, but they would nonetheless 
appear to reflect somewhat different approaches,”* 

In this area—definition of “foreign state’—two other points are of in- 
terest. It seems to have been held that a foreign corporation may be a 
“foreign state” so long as its ultimate ownership is more than 50 percent: 
in state hands, regardless of the interposition of an intermediate vehicle. 
In Herzberger v. Compania de Acero del Pacifico, S.A.,°* the court held 
that the defendant (CAP), a Chilean corporation founded and 95.15 per- 
cent owned by the Corporación de Fomento de la Producción ( CORFO), 
an entity in turn wholly owned by the Republic of Chile, “falls squarely 
within the §1603 definition of ‘agency or instrumentality of a foreign state’ 
since it is a separate corporate person and the majority of its shares is 
owned by a ‘foreign state or political subdivision thereof.” ?> It is worth 


rather than deny, the “foreign state” status of the defendant, apparently because the 
Act offered the only available basis for jurisdiction over the defendant, and the plaintiff 
was confident that the defendant would be held not immune. 

22 Yessenin-Volpin v. Novosti Press Agency, 443 F.Supp. 849, 852 (S.D.N.Y. 1978). 

23 Given this apparent, or at least potential, split of authority, an attorney involved 
in a transaction with a socialist state enterprise may be well advised to include a favor- 
able venue selection in any agreement. Section 5 of the Act amends 28 U.S.C. §1391 
so as to provide four express provisions for venue in actions against foreign states. 
These include (1) the district where the events giving rise to the claim occurred or 
property in question is located; (2) the district where, in an admiralty action, the 
vessel or cargo is located; (3) the district where an agency or instrumentality against 
which suit is brought is doing business or is licensed to do business; and (4) the United 
States District Court for the District of Columbia, if the action is against a foreign 
state or political subdivision. 

2478 Civ. 2451 (S.D.N.Y. Aug. 17, 1978). 

25 Id., slip op. at 3. It is not clear from the opinion whether the court reasoned 
that a majority of CORFO was owned by the state and a majority of CAP owned by 
CORFO and thus, by “boot-strapping,” CAP fell within the definition of a “foreign 
state,” or whether the court felt that CORFO, which it described as “a governmental 
agency” whose chief officer and directors “hold ministerial rank within the Chilean 
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noting rarer Bare wes only the question of CAP’s entitlement ogee 
‘moval to and ttial in a federal court, as opposed to a state court.?¢ There’ 


was no intimation that CAF, which apparently was engaged in commercial 
activity, ever. intended to. assert any claim of immunity. 

The other point of interest is that although the Act does not appear to 
apply directly to internaticnal organizations, the federal Government at 
least, and perhaps the judiciary as well, thinks that it applies indirectly to 
those organizations embraced by the International Organizations. Ím- 
munities Act.” In Broadbent v. Organization of American States ‘the 
U.S. District Court for the D_strict of Columbia considered an action brought 
by a former employee of the Organization of American States who alleged 
the breach of an employme:t contract. The court found the Act inappli- 
cable but still upheld the defense of immunity, stating that “international 
organizations are immune from every form of legal process except insofar 
as that immunity is express_y waived by treaty or expressly limited by 
statute.” *° An appeal is <resently pending before the U.S. Court of 
_Appeals for the District of Colambia Circuit. In a brief filed by the 


‘United States as- amicus curias, the district court’s, position with . re-. 


spect to the Act is questioned, although. the result is thought correct.*! 
Noting that the Internatione] Organizations Immunities Act permits inter- 
national organizations to “erjoy the same immunity from suit... as is en- 


joyed by foreign governmerts,” € the U.S. brief concludes that, “resort to - 


another body of law” is rezuired, namely; the law that defines the im- 
munities of foreign states. It is thus urged by the United States that 
the Act should govern suits brought ‘against international organizations.** 

Turning to the second main question our courts have addressed—-what 
is a ` “commercial activity”. precluding immunity?—one finds that the results 


government,” was in and of itself an integral on d the Chilean Government, so that 
the elevation of CAP to statehooc was only a one-step process. 
= 26 The Act added §1330 to Tite 258, United States Code, so as to provide for original 
jurisdiction in the federal distriz: courts, without regard to amoun= in controversy, 
over any nonjury civil action ‘against a foreign state as defined in §1603(a). In Herz- 
berger the court concluded that CAP was entitled to remo val to federel court under 28 
U.S.C, §1441(d). 

27 22 U.S.C. §§288-288¢. ; 88 No. 71-1974 (D.D.C. Mar. 28, 1978). 

29 Id., slip op. at 2. 

30 Broadbent v. Organization of American States, No. 78-1465 (D.C. Cir., docketed 
May 25, 1978). 


- 


_ 31 Brief for the United States-as Amicus Curiae, Broadbent v. Organization. of 


American States, No. 78-1465 (D.C . Cir, filed Oct. 18, 1978). 

32 92 U.S.C. §288a(b), , 

` 83 Brief for the United States, scpre note 31, at 6. 

‘34 See also Dupree Associates, Inc. v. Oivanization of American States No. 76-2335 
(D.D.C. June 1, 1977); Weidner v. International Telecommunications Satellite Organ- 
ization, No. 12328 (D.C. Ct. App. Sept. 21, 1978). In Broadbent the United: States, 
‘despite its disagreement with the Jistrict court over the applicability of the Act, urged 
..affrmance on the grounds that the subject of the suit—the international’ organization’s 
management of its civil service—does not constitute a commercial activity within the 


meaning of the Act. 
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are E in 1 conflict, but a less enlightening, a The v. S. District. Court 
‘for the Southern District of N ew York'held that, ‘the provision of the Act 
‘permitting suit in the United States on the basis of “an act outside the 
territory of the United States in connection with a commercial activity of 
‘the foreign state elsewhere .. . [which] causes a direct effect in the United 
States” does not permit claims for breach by Libya or its National Oil Com- 
pany (LNOC) of crude oil supply contracts concluded between LNOC 
‘and Bahamian subsidiaries of a New York ‘corporation.®® Though the 
claims, had been assigned. to a New York resident and the oil was destined 
for use in the United States, the court found that contacts with the United 
States were insufficient to satisfy the “direct effect” test. Relying on the 
Act’s legislative history, the court took the position that section 1605(a) (2) 
embodies “‘the requirements of minimum jurisdictional contacts and ade- 
quate notice, ” 37 as set forth in International Shoe Co. v. Washington.*® 
Since the defendants had made a conscious effort to minimize coritacts with 


. the United States and had made no attempt to avail themselves of any of 
the protections or privileges afforded by the United States, the court de- — 


clined to extend the reach of the Act, feeling perhaps that to do | so would 


result in the court’s taking jurisdiction over a foreign sovereign that it- 


would not have exercised over a private party. In contrast, a different 

judge of the same court has held that “breach of [a] letter of credit having 

_ a New York beneficiary, advised by and payable through New York banks,” 
does meet the “direct effect” test of section 1605(a){2).°° | 


The’ Libyan case that was just mentioned makes another interesting: 


and highly controversial point: the court held, alternatively, that insofar as 
the acts of which plaintiffs complained were a’ product of the Libyan oil 
nationalizations, the Libyan defendants. were immune, because “national- 
ization is the quintessentially sovereign act, never viewed as having a com- 
mercial character.” *” Strong contrary views have been expressed, however, 


35 That the “commercial activity” forming the basis for the denial of immunity must 
be the specific activity of the foreign state upon which the action is based,’ if not already 
clear from a reading of §1605(a)(2) of the Act, has been confirmed by the U.S. Dis- 
trict Court for the Southern District of. New York. See Yessenin-Volpin v. Novosti Press 
Agency, 443 F.Supp. 849-57 (S.D.N.Y. 1978). . 


36 Carey'v. National Oil Corp., 453 F.Supp. 1097 (S.D.N.Y. 1978) (Duffy, Jes afd, 


No. 78-7323 (2nd Cir. Jan. 24, el 

37 Td. at 1101. . ' 88 326 U.S. 310 (1945). 

39 National American Corporation v. Federal Republic of Nigeria, 448 F.Supp. 622, 
639 (S.D.N.Y. 1978) (Goettel, J.. See also the court’s unreported memorandum 


opinion, National American Corporation v. Republic of Nigeria, 76 Civ. 2745 (S.D.N.Y. 


Dec. 19, 1977); Upton v. Empire of Iran, 459 F.Supp: 264 (D.D.C. 1978). 

40 Carey v. National Oil Corp., 453 F.Supp. at 1102, citing Victory Transport, Inc, 
v. Comisaria General, 336 F.2d 354 (2d Cir. 1964), cert. denied, 381 U.S. 934 (1965). 
The court also rejected .claims' alleging that Libya induced LNOC to breach various 


contracts. Viewing such claims as allegations of tortious interference with contract — 
rights, the court noted that under §1605(a)(5)(B), claims arising out of interference’ 
with contract rights are excluded from the exception to sovereign immunity set forth in — 


§1605(a)(5) of the Act. Nor was the exception to immunity for commercial ‘acts 


provided by §1605(a)(2) applicable, for the court found Libya’s actions’to be part of , 
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at least wheres as in the ee case,“ t the sa le oa was made i in 
breach of an express agreement. 


II. Questions RAISED BY NONJUDICIAL APPLICATION OF THE ACT 


In addition to the ambiguities highlighted by the cases described above, 
_there are further unresolved questions under the Act not yet litigated, but 
already identified by academicians and practitioners. First, some question 
remains as to the degree to which the influence of the Department of 
State has, in fact, been exorcised. Despite protestations that it would in the 
future restrict itself to amicus curiae briefs,** the Department responded 
to a request for diplomatic assistance in conjunction with the Novosti 
Press Agency case by stating that it “concurs in the position taken by the 
attorneys for Novosti’ regarding. the retroactivity of the Aci’s application, 
and the court referred to and substantially accepted this statement.** The 
Department, however, did ceclice to render an opinion on the merits of 
. the claim to immunity.* Jt remains to be seen whether succeeding ad- 
ministrations will .resist the importunings of foreign governments and 
whether the courts will, or lawfully can, ignore express desires of the State. 
Department premised on the authority of the executive branch’s constitu- 
tional primacy in foreign afairs.* 

There are also unresolved ques-ions of choice of law. Whose substantive 
law governs determination o7 the validity of an express waiver? Is it the 
law of the foreign state, pursuant to which the allegedly waiving state 
entity may, for example, lack the requisite authority, or is it the law of the. 
forum, which might uphold tne waiver, at least on the grounds of apparent | 
authority? Similarly, what law determines whether a “special arrange- 
ment” $ for service of process made by a foreign state or one of its agencies 
is binding on another entity of that state? If suit is brought under the Act 
in the United States on a contact specifying as governing law the law of | 
a foreign jurisdiction which happens to provide absolute immunity, what is 


no commercial activity. In the caurt’s view, such actions “were deliberate weapons of ` 
foreign policy, aimed at influencirg the conduct of other nations, or at least punishing 
undesirable conduct.” 453 F.Supp. 11@. 

41 See also the arbitration award of January 19, 1977 in Texaco Overseas Petroleum , 
Co. v. Libya (Dupuy, Arb.), trans'ated and reprinted in 17 ILM 1 (1978). 

42 von Mehren, supra note 5, az 57-38; but see Lowenfeld, Claims Against Foreign 
States—A Proposal For Reform cf Unitzd States Law, 44 N.Y.U. L. Rev. 901, 916-18 
(1969). 

43 Public Notice No. 507 of the Depa-tment of State of the United States of America, 
41 Fed. Reg. 50883 (1976). 

44 Yessenin-Volpin v. Novosti Press Agency, 443 F. Supp. 849, 851 nl (S.D.N.Y.' 
. 1978). : 

45 See [1977] DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL Law 515-16, 

46 U.S. Const. art. II, §2, cl. 2; see Jurisdiction of U.S. Courts in Suits against 
Foreign States: Hearings on H.R. 11313 Before the Subcomm. on Administrative Law 
and Governmental Relations of Fe Hcuse Comm. on the Judiciary, 94th Cong., 2d 
Sess. 56 (1976) (testimony of Michael H. Cardozo). ‘See also von Mehren, supra note 
5, at 65 n.116. ` 

47 28 U.S.C. §1608(a)(1) and (b)({1:, 
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the result?. What body of law see a U. s. ` court apply to viide a claim 
of sovereign immunity raised by a defendant not covered by the, Act, e.g., 
a private entity not qualifying as a “foreign state” that claims to have 
been executing, by delegation, a sovereign function? “®. What happens if 
a foreign entity sued.in the United States or its property is not entitled 
to immunity under its’national law but is so entitled under the ‘Act? The 
consensus among experts consulted by the authors appears to be that 
generally the law of the forum should apply to these questions, but eae 
dispositions are still absent. 

A serious problem facing foreign states arises out OE the liberal -discovery 
afforded by our Federal Rules of Civil Procedure.*® Such discovery is > 
understandably regarded by foreign governments as highly intrusive, if not 
downright offensive, and is conceptually inconsistent with the principle of 
immunity. The purpose of sovereign immunity, as of the official immunity 
of public servants, must be not only to protect foreign states from a 
judicial determination of liability, but also to shield them from the diverting 
judicial process attendant upon such a determination. Yet in a case, for 
example, where jurisdiction is premised ón the determination that a “com- 
mercial activity” has the requisite contacts with the United States, even 
discovery limited to the threshold jurisdictional issue could well be as 
wide ranging as discovery addressed to the merits. In the only known case 
in which this question has been posed under the Act, a state court in New 
York more or less automatically ordered discovery of the sovereign to 
proceed in all respects, declining first to examine and resolve the pending 
motion. to dismiss the complaint insofar as it was based on sovereign 
immunity.” ` 

In such a case, even if witnesses are protected from compulsory process 
by diplomatic immunity, the sovereign is faced with the Hobson’s choice of 
suffering either the indignities of discovery proceedings or the possibility © 
of a default judgment." To be sure, such a judgment, like one against our 
own federal Government," cannot ‘be entered “unless the, claimant estab- 
lishes his claim or right to relief by evidence satisfactory to the court.” 54 
It can hardly seem agreeable even to our friendliest allies, however, that 


48 See Martin v. Bank of Spain, [1952] ILR 202 (France, Cour de cassation) (im- | 
munity of a central bank). . 

49 FED. R, Crv. P. 26-37. 

50 See, e.g., Barr v. Matteo, 360 U.S. 564 (1959); Gregoire v. Biddle, 177 F.2d 
579 (2d Cir. 1949). 

51 Rasu Maritima, S.A., v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara 
( Pertamina), No. 20424/76 (Sup. Ct. N.Y. June 23, 1977); see also Lowenfeld, 
Litigating. a Sovereign Immunity Claim—the Haiti Case, 49 N.Y.U. L. Rev. 377, 415-19 - 
(1974). © 

52 See, eg., ieee World Airlines, tie: v, Hughes, 332 F.2d 602 (2d Cir. 1964), 
cert. dismissed as improvidently Granted. 380 U.S, 248 (1965). A court is likely to be 
more tolerant of a party who fails to comply with discovery where such failure stems 
not from a simple refusal but rather from observance of-a provision of foreign law 
prohibiting the disclosure in question. See Société Internationale v. Rogers, 357 U.S. 
197 (1958). 4 E ' 

53 Fep. R. Crv. P. 55(6). 5428 U.S.C: §1608(e). 


- %& 
¢ 


208 >. OTHE AMERICAN “JOURNAL OF INTERNATIONAL LAW: '[Vol. 13 a 


; 3 
t ¥ 


they dond be jegue either to submit. to. ere private interrogation 


‘or, à la Howard Hughes,’ ‘seek vindication. despite a default, which itself 


. may carry a political onus. 


The newly effective British statute, the State Immunity. Act of 1978 


. . (the UK Act), solves the problem by providing, “No penalty ‘by way of 
committal or fine shall be imposed in respect of any failure or refusal by or. 


on behalf of a State to disclose cr produce any document or other informa- 


. tion for the purposes of proceedings to which it is a party.” 5 Since dis- 


covery is relatively unknown in the United ‘Kingdom generally, this pro- 


ytection does not represent the radical departure from normal practice that. 


it would in the United States. It would seem appropriate, however, that 
American courts be somewhat more circumspect in ordering or permitting 


discovery with regard to scvere:gns than ‘they are in strictly domestic or ` 


private cases. It largely remains to be seen whether they will do so. | If 
they do not, Congress, which has not hesitated to’ abolish jury trials in 
cases against foreign states>" also may not be reluctant to restrict such 


_. discovery. 


Another open question, of considerable interest to commercial inca 


is whether courts will treat.a guaranty of a commercial loan as a non- 


g 
é 


immune “commercial activity.” While waivers commonly are sought from 
both the borrower and the guarantor, to the extent they are not obtained 


from the latter this question remains of concern. The section-by-section | 


analysis of the Act that accompanied its submission, to Congress - states 


that “[a]ctivities such as a foreign government’s . . . borrowing of money 


. would be among those included within the definition”: 58 thus, there is 


little doubt that a loan to a foreign state entity is subject to suit in the © 


United States, given the required U.S. connection. It can be argued that 
an extension of credit on the strength of a guaranty by a foreign state is 
equivalent to the state’s hav:ng cbtained such extension of credit directly. 


obtained from commercial lenders for commercial purposes) is obviously 
-a “commercial activity” and -hat the character of a guaranty thereof given 
by a third. party (including a foreign state) is therefore necessarily com- 
mercial. It is.interesting to note that the UK Act eliminates any question 
in this regard by providing expressly that “any loan or other transaction for 
the provision of finance and any guarantee or indemnity in respect of any 


' such transaction or of any other financial obligation” is a “commercial 
transaction” with respect to which a state is not immune from jurisdiction.** 


Il. OBVIOUS AREAS FCR TECHNICAL IMPROVEMENT OF THE ACT 


For the most’ part, the decisions and questions discussed above either 
have partially filled gaps in the Act or point to areas still to be refined. 


55 See Hughes Tool Co. v. Trans Wozld Airlines, Inc., 409 U.S. 363 (1973). 

56 State Immunity Act 1978, ch. 33, section .13(1). 

57 28 U.S.C. §1330(a); ‘HLR.. Re>. No. 1487, supra note 2, at 13. 

58 H.R. Rep. No. 1487, supra note. 2, at 16. | 

59 State Immunity Act 1978, ch, 33, section 3(3)(b) (emphasis added). “\ 


t 


' Alternatively, it can be argued that the borrowing of money (especially if . 
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l Oy ani expariencé ë will tell altiinately whether the Act ‘ily requirés 
‘amendment iù any of those respects. There are, however, other respects in: ` 


which the Act on its face‘ can now be seen to require amendment to clarify ~. 


its intent and clear. up what would | seem „to. be unintended — 
anomalies. i 

First, the’ Act does not apply’ to administrative proceedings, which are 
of increasing scope and importance in the United States.°° The impact 
of this: omission is multiplied by the fact that the Act also does not apply 
to actions and proceedings commenced by foreign states, e.g., actions 
brought to enjoin an administrative proceeding that violates a foreign 
states immunity." Therefore, references throughout the Act to “courts 
_ of the’United States or of the States” should be expanded to include ad- 
ministrative proceedings. It is interesting to noté that the UK Act defines 
“court” so that it “includes any aoe or body exercising judicial func- 
tions.” 6? 

The Act strips a state of immunity from cetan counterclaims when it 
starts, or intervenes in, litigation °* but appears not to do so when a foreign ` 
state defendant asserts a cross-claim or issues a third-party complaint. 
Logically, and in fairness, a sovereign defendant serving a cross-claim or a 
third-party complaint should be equally subject to resulting counterclaims. 

A doubtless unintended anomaly results from the fact that section 1611 _ 
(b)(1) provides that foreign central bank property held for its own ac- ` 
count is immune from “attachment and from execution” if the bank “has — 
explicitly waived its immunity from attachment in aid of execution, or from - 
execution,” and makes no reference at all to “attachment prior to the entry 
of judgment,” while section 1610(d) explicitly permits all other foreign 
state entities expressly to waive immunity from prejudgment attachment. 
' This appears on the surface to eliminate attachment prior to the entry of 


judgment in actions against a foreign central bank or monetary authority, .. 


even in cases involving a specific waiver of such immunity. Certainly, 
there is no logic to such a result and it could not have been intended.’ 
There is no reason to restrain a foreign sovereign entity from limiting itself 
if-it wishes to make that bargain, and therefore section 1611(b)(1) should `. 
be amended to include a reference to prejudgment attachment. 

Similarly, in thè same section 1611 (b)(1), the words, “or its parent 
foreign government,” -should be deleted. -The inclusion of that phrase 
in section 1611(b)(1), coupled ‘with its. total absence elsewhere in the 
Act, implies that a foreign government can waive the immunity of its 
‘central bank or monetary authority from execution and attachment in aid 


60 For an example of an administrative proceeding in the United States involving a` ` 
claim of sovereign immunity, see Brower, Litigation of Sovereign Immunity Before a. 
State Àdministrative Body and the Department of State: The Japanese Uranium Fax 
Case, 71 AJIL 438 (1977). . 

61 See 28 U.S.C. §1330(a). 

62 State Immunity Act-1978, a 33, section 22(1). 

63 28 U.S.C. §1607. 64 Id.. s1610(a). 

65 Id. §1611(b)(1). l ; 2 
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thereof, but not its TEETE S aan or "any ae the munities ‘of a 


other state entities) ‘Surely, such an illogical and unreasonable result could 


not have been intended. I- should be assumed that a foreign state can, 


waive oe immunity of any f its agencies. 


IV. Tui UK Act AND THE NEED FOR A CONVENTO 


1 


A comparison of the new UK Act with its American forebear, as noted . 


occasionally above, to some extent confirms the actual and potential need 
for improvement of our statute. Beyond that, however, its consciously 


= ~ disparate treatment of numerous issues, which could be. compounded. by 
-the adoption of new laws iz other jurisdictions,** suggests the need for a: 


‘broad international convenzion making the law more nearly uniform 
throughout the world. An 2xhaustive analysis of the UK Act-and com: 
parison with our own Act z not attempted here; but a partial- survey of 
those provisions in the UK Act of particular interest to the international 
financial community should suffice to make the point. ` | 

‘The UK Act presumptive:y protects only states, which are. defined by 


, section ` 14(1) to include, ir addition to the state itself, only the head of. 


state, the “government,” and < ‘any department of that government.” The 
Act expressly does not cover “any entity,” such as many central banks, 
` that is “distinct from the executive organs of the government of the State 
and capable of suing'or being sued.” Such a separate entity is jurisdic- 
‘tionally immune “only if the proceedings relate to anything done by it in 
the. exercise of sovereign authority; “and the circumstances are such that 
a State... would have been 30 immune.” 8 Thus, while under the U.S, Act 
all sental banks and other state-controlled . entities presumptively enjoy 
immunity, subject to divestment if a commercial transaction is at issue,” 
the UK Act embodies a pr esumption against immunity in the case of central 
banks and the like, unless they are an integral part of the foreign govern- 


ment. As a practical matter, the ultimate consequences under the U.S. Act. 


ought to be vir tually the sam=, given the denial of immunity to commercial 
transactions; the difference between the burden of persuasion under the 


two Acts, however, may make it. ‘more difficult to arrive at the same results 


' under the U.S. Act. i 


It may also be asserted that, Je UK Act Sennik broader execution.. 
Pursuant to section 13(4), any “property which is for the time being in use 


or intended for use for comrrercial purposes” (defined by section 17(1) a 
meaning “purposes of such cransactions or activities as are mentioned mn 


66 E.g., ther are recent indicztions that Canada is considering the enactment of . 


` sovereign immunity legislation. 

67 Political subdivisions generaly are also treated, as separate entities except as to 
service of process, unless otherwis2 provided by Order in Council. State ey Act 
1978, ch. 33, sections 14(5) and 14(6). 
` 6S The UK Act denies states jurisdictional immunity generally as to “any other trans- 
action or activity (whether of a commercial, industrial, financial, professional or other 
similar character) into which a State enters or in which it engages otherwise than in the” 
exercise of sovereign authority.” Id., section 3(3)(c). 

69 28 U.S.C. '§§1603 and 1604. ' old, §1605(a) (2).. 
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Section a(3)” ie., ae loans and anes] is abed to executión, 
regardless of whether ‘or not the property bears any relation to the loan or 
other commercial activity. forming the basis of the suit. Execution of this 
breadth generally is not available under the U.S. Act, which in’ most cases 
requires that the property against which execution is to be had relate 
to the claim,’ except in certain cases involving agencies or instrumentali-, 
ties of foreign states,” 73 
The UK Act also is narrower, however, in that it does not permit execu- 
tion against noncommercial property, whereas the U.S. Act does permit 
execution against all property, commercial and noncommercial, of com- 
mercially active agencies and instrumentalities of foreign governments.”4 
Furthermore, the UK Act gives effect to an ambassadorial certificate that 
specified property is not in use or intended for use for commercial purposes 
“unless the contrary is proved” (section 13(5)), whereas the U.S. Act 
makes no presumption. The two Acts are comparable as to execution 
against central banks, affording them complete immunity absent express 
consent,*> even though under the UK Act, as noted above, central banks 
are otherwise frequently presumed nonimmune. Arguably, the latter af- 
fords broader immunity, since it does not require that central bank property, 
in order to be immune, be “held for its own account,” as does the U.S. Act.’® 
Several distinct disadvantages can easily be discerned in the UK Act 


from the lenders point of view. First, even though a foreign state now - 


can consent. irrevocably to UK jurisdiction “t (which previously was not 


the rule), when it consents or is otherwise subject to that jurisdiction, it still . 


cannot be subjected to an injunction or order for specific performance, re- 
lief that might be desirable in enforcing a loan agreement in the absence 


of a specific written consent to such relief; “a provision merely submitting 


to the jurisdiction of the courts is not to be regarded as [such] consent.” ° 
The U.S. Act, however, provides that all sovereigns subject to U.S. jurisdic- 


tion, whether by consent or operation of Jaw, “shall be liable in the same ` 


manner and to the same extent as a private individual under like circum- 
stances,” with the exception only of punitive.damages.”® The report of 
the House Committee on the Judiciary elaborates on this provision, stating 
that under it “a [U.S.}] court could, when circumstances were clearly ap- 
propriate, order an injunction ar specific performance.” ®° 


71 Id, §1610(a) (2). 72 Id. §1610(b) (2). 

73 However, where the defendant state is a party to the European’ Convention on 
State Immunity, execution may be altogether unavailable in the United Kingdom. State 
-~Immunity Act 1978, ch. 33, section 13(4). 
© 7428 U.S.C, §1610(b). 

të The UK: Act ‘accomplishes this by seeing that pipety of central banks and 
monetary authorities “shall not be regarded . .. as in use or intended for use for 
commercial purposes” unless “written consent” is given. State Immunity Act 1978, 
ch. 33, section 14(4). 

76 28 U.S.C. §1611(b) (i). 

77 State Immunity Act 1978, ch. 33, sections 2(1) and APAR 

78 Id. sections 13(2)(a) aad 13(3). 79 28 U.S.C. §1606. 

80 H.R. Rep. No. 1487, supra note 2, at 22, 
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Second, the UK Act mak es service of process on maty sovereign. de- 
` fendants more difficult than the U.S. Act. Under section 12 of the UK Act, 
service can be effected only through the diplomatic channel, unless agree- 


however, in the absence of a “special agreement” for servicė, a foreign , 
‘agency or instrumentality can be served “by delivery . . . to an officer, a ne 


_ managing or general agent,” or ather person authorized to receive process, 


and such agency or instrumentality, or the parent state or government itself, 
can be served by the clerk of court by mail.** 

Third, the UK Act leaves little room for implied waivers of immunity, 
which are broadly allowed by the U.S. Act. 82 As to immunity from jurisdic- 
_ tion, waivers, as a practical matter, must be either by “prior written agree- 
“ment” or by actual submission in the proceedings. While, as in the- 


United States, a written agreement to arbitrate normally constitutes a 


waiver of jurisdictional immunity from proceedings relating to the arbitra- . __ 
tion,®* the OK statute differs from ours in that an agreement to English law 
as governing law expressly cannot imply a consent to jurisdiction.*' As to 
execution, the UK Act permits only “written consent.” *® A carefully 
drafted loan agreement may give the lender all the express consents he , 
could wish, but’ where negotiations have precluded or failed to produce 

such perfection, the UK Act deprives the lender of his ability to argue to a 

court that the borrower nonetheless has consented. : 

Fourth, until recently it was’ not possible in the United kazdom to ob-. 
tain any form of prejudgment attachment of a debtors assets. Recent. 
decisions, however, have granted creditors an injunction, in personam, 
against a debtor outside the jurisdiction of the English courts restraining- 
it from disposing of assets, whe-her money or goods, that it may have 
within such jurisdiction. This is known as a “Mareva” injunction and is to. 
be granted when the creditor has a “good arguable case” in an action over 
which the English court would have jurisdiction anyway, and when it is 
both “just and convenient” to do so.’ In practice, a “Mareva” injunction 
seems to be granted more readily when the assets consist of money, but it 
is a recently developed remedy and one cannot be sure that it can be 
obtained by advance consent. Under U.S. law and the U.S. Act,. of course, 
a sovereign borrower ‘can expressly consent in advance to prejudgment: 


8198 U.S.C. §1608(a){(3), (bii2), and (b)(3)(B). 

82 Id, §§1605(a)(1), 1610(a)(1), amd 1610(b)(1). . 

83 State Immunity Act 1978, ch. 33, sections 2(1) and 2/2). 

84 Id. section 9. 

85 Compare State inmi Act 1978, ch. 33, section 2(2) with H.R. Rer. No, 1487, 
supra note 2, at 18. / 

86 State Immunity Act 1978, ch. 33, section 13(3).. 

87 See Mareva Compania Naviera, S.A. v. International Bulk Carriers, Ltd., [1975] / 

2 Lloyd’s Rep. 509 (C.A.); Rasu Maritima, S.A. v. Perusahaan Pertambangan Minyak 
Dan Gas Bumi Negara (Pertamina), [1977] 3 W.L.R. 518 (C.A.); Siskina v. Distos 
Compania Naviera, S.A., [1977] & W.L.R. 803, [1977] 3 All E.R, 803 a Li) 

88 98 U.S.C, §1610(b) and (di. 
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The International aw Commission’s work program alae a possible 
convention on state immunity.®® It is clear that’ the European Convention 
on State Immunity ® has not provided the broad basis for more universal 
agreement envisioned by this project. The- foregoing brief and incomplete 
comparison of the American and British legislation on this subject shows 
that even between the closest and most similar of countries significant dif- 
ferences will continue to exist in the absence of international agreement. 
Surely, it is worth exploring whether it might be to the benefit both of the 
international lending community and of sovereign borrowers alike, as well 
as others, if all could enjoy the greater predictability afforded by a broad 
international convention. ‘The process begun by the United States, and ad- 
vanced by the United Kingdom, merits international consideration. 
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OIL AND GAS DEPOSITS ACROSS NATIONAL FRONTIERS 
By Rainer Lagoni * 


Liquid mineral deposits that extend across a national frontier on land 
territory or a dividing line on the continental shelf between adjacent or 
opposite states have increasingly attracted attention in international law 
during the last two decades: Several common deposits of petroleum or 
natural gas have recently been_discovered, and since the early sixties a 
considerable number of international agreements have been concluded’ to 
deal with the problems of those deposits. This development gives rise to 
certain considerations regarding an emerging legal concept of cooperation 
between neighboring states, as has already occurred with water resources 
shared by two or more states. 

The purpose of this article is to analyze the state practice as it has been 
expressed in those agreements concerning common oil and gas deposits in — 
order to determine the legal problems arising from those deposits and, in 
-addition, to discover whether the solutions adopted may be considered a 
' part of customary international law. But these problems cannot be fully 
appreciated unless the questions of who has supreme authority over which | 
part of the common deposit and how international law protects a state 
against infringements upon its parts of the deposit are also examined. In 
theory, these questions should simply be answered by reference to the 
fundamental principles .of territorial sovereignty, sovereign rights, and ter- 
ritorial integrity; however, the real problems arise if and when a state or 
concessionaire undertakes to explore and exploit the common deposit. In 
this connection, deposits of liquid (fluid or gaseous) minerals? differ from 
hard mineral deposits, which the frontier or dividing line separates into 
recognizably independent units;? common deposits of liquid minerals often 


° Of the Institute for International Law, University of Kiel, Federal Republic of 
Germany. Much of the work for this article was undertaken in 1976-1977, while the 
author was on study leave at Columbia University. 

1 See the Helsinki Rules on the uses of the waters of international rivers, the ire 
NATIONAL LAw ASSOCIATION, REPORT ON THE FIFTY-SECOND CONFERENCE HELD AT 
HE sink 1966; 477 et seq. {London 1967). o underground water, see 'O. SCHACHTER, 
SHARING THE WorLD’s Resources 64, 74 (1977); see also the papers of the symposium 
on U.S.-Mexican transboundary resources, pt. Hl, 18 Nar. Resources J. 1-212 (1978). 

2 As, e.g., hydrocarbons, helium, nitrogen, carbon dioxide, ore-bearing silt and brine, 
sand and gravel, or sulphur and salts'in solution. The principles laid down in this article 
apply also to nonrenewable resources: of mineral water, hot water, or steam, but not to 
fresh water in general because it is normally a renewable resource. 

3 Nonetheless, there is also cooperation between states as regards hard mineral 
deposits. Warranted by economic, geographical, geological and technical reasons, but 
not required by existing international law, this cooperation is limited to matters of com- 
mon interest such as coordinated measures regarding maps, surface water -projects, or 
protective measures for the surface. See, e.g., Arts. 2 and 3 of the Netherlands-Belgian 
treaty of 23 October 1950, 136 UNTS 40; Art. JII of the Netherlands-German treaty 
of 18 January 1952, 179 UNTS 156. If states deviate at all from the practice that each 
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extend across the boundary in-such a way that either portion can be ex- 
ploited, wholly or in part, from the other side of the line. This analysis will. 
be concerned with the structure and legal nature of cooperation by ee : 


boring states in regard to-common deposits of oil and gas. 
Apart from the question cf rights and duties of states concerning common 


‘deposits of liquid minerals. diffèrent legal. questions arise if, a deposit is 


situated in an area claimed by two or more states. Thus, I will briefly 
consider the relevance of such deposits to the delimitation cf territorial or 


continental shelf areas in section VY. 


. I. SOVEREIGNTY, SOVEREIGN RIGHTS, AND TERRITORIAL INTEGRITY 

The territorial, sovereignty of states extends to the mineral resources in 
the soil and subsoil of their land territory and territorial sea to an unlimited 
depth.* This exclusive authority exists whether or not the deposit has-been 


_ discovered or the state is able or intends to exploit it. No other state may- 
exercise any right over these mireral resources without the consent of the 


territorial state. This alsọ holds true for the mineral resources of the 
continental shelf, though in that case states have “exclusive sovereign rights” 
rather than full territorial sovereignty." As there is practically no difference 


_ between a state’s rights ovez the mineral resources of its territory and of its 


continental shelf, no distinction will be made between them for the pur- 
poses of this article. 
As territorial sovereignty: ends spatially at the oe and sovereign 


rights at the dividing line of the continental shelf, any. mineral deposit that 


extends across a boundary line is divisible into physical areas, each of which 
falls under the authority of the superjacent state. That division of authority 


“is insufficient, however, to resclve the problems of deposits of liquid 


minerals shared by two or more states, because no state can. determine the 


state exploits its own part of a common deposit of hard minerals, they prefer to accord 
“extraterritorial” mining rights to the neighboring state instead of establishing a system 
of common exploitation for the deposit. See, e.g., the Netherlands-Belgian treaty of 
23 October 1950 and -their tresty of 5 April 1963, 507 UNTS 270; the Netherlands- 
German treaty of 18 January 1952, as revised on 8 November 1960, BGBI, pt. II, 1110 
(1961). 

42 L. OPPENHEIM, INTERNATIONAL Law 462 (8th ed. H. Lauterpacht, 1955); I, 2 
P. FAUCHILLE, TRAITÉ DE Droir INTEENATIONAL Pusiic 99 (8th ed. H. Bonfils, 1925). 
This is expressly noted in several bovndary agreements., See, e.g., Austria-Czechoslo- 
vakia (1928), Art. 4, CVHI LNTS 9; German Democratic Republic-Poland (1950), 
Art. 2, 319 UNTS 93; Soviet ~Jnion-Uzechoslovakia (1956), Art. 1, 266 UNTS 243; 
Soviet Union-Iran (1957), Art. 1, 457 UNTS 161; Hungary-Romania (1963), Art. 2, 
576 UNTS 330; Austria-Yugoslavia (1965), Art. 2, 587 UNTS 169, 


5 International Court of Just:ce in the North Sea Continental Shelf cases, [1969] — 


IC] Rer, 22; see also Art. 2, para. 2 of the 1958 Geneva Convention on the .Con- 


tinental Shelf, 15 UST 471, TIAS No. 5578, 499 UNTS 311, 52 AJIL &58 (1958). The | 


state’s authority over the mineral resources of its land territory and territorial sea is 
based on the concept of territorial sovereignty as an essential part of its legal personality, 
whereas its sovereign rights over the mineral resources in the soil and subsoil of its 


continental shelf are derived from tke geographical concept of marry prolongation. - 
- [1969] ICJ Rer. 31. i p 
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precise ‘amount of: petroleum or natural gas acorumg to it without the - 
cooperation of the other states involved. ' 

A necessary, corollary to the principle of territorial soveteionty is the 
principle iof territorial integrity. This principle’ would be violated by un- 
warranted mining through the boundary line into that part of a common | 
deposit on the territory or continental shelf of a neighboring state. “It 
- would also be violated if mining operations conducted on one’ side of the. 
boundary were to cause material damage on the other side, even if these 
operations were otherwise legal. The rule that material damage to an- 
other statė’s territory gives rise to state responsibility has been developed 
mainly with regard to extraterritorial environmental. effects, especially air 
and water pollution, but it appears to be equally-applicable ` to the, extra; 
territorial effects of mining operations.’ 

Establishing violations of the principle of territorial integrity is especially 
~ difficult for common deposits of oil and gas. These.deposits are character- 
ized by a complicated “equilibrium of rock pressure, gas pressure and 
underlying water pressure,” 3 so that extracting natural gas or petroleum at 
_one point unavoidably changes conditions in the whole deposit. One pos- 
sible result is that other states cannot extract the minerals from.their: part 
of the deposit, even if the first state has extracted only that portion originally 
situated in its territory or continental shelf. In addition, without knowing 
the géological make-up of the whole deposit, no one can determine whether 
a state has suffered material damage from anothers exploitation of the | 
common deposit and what the amount of such damage might be. To 
prevent problems of this kind some states have agreed to establish a 
“security zone” parallel to the dividing line on the continental shelf, but 
this does not help either if the common deposit ene beyond that secu- 
rity zone.? 


6 See Handl, Territorial Sovereignty and the Problem of EE Pollution, € 69 
AJIL 50, 72 (1975). The author inferred this rule from extensively discussed principles 
and concepts, basing it: on well-known precedents - and state practice, as, e.g., the 
principle of territorial integrity, the emerging principle of sic utere tuo ut alienum non 
laedas, the concept of good neighborliness as representing an expansion of the principle 
of abuse of rights, and, inter alia, the Corfu Channel case, [1949] ICJ Rer. 22, and the 
Trail Smelter arbitration, 3 R. Int] Arb, Awards 1905, passim. 

7 There is no reason to distinguish between material damage caused: by the on-surface 


operations of a mining corporation and material damage caused by its operations in the’. ` 


subsoil. Equally; one could not reasonably distinguish between material damage caused 
to the surface of a territory and damage caused to its subsoil, Hence, absent any state 
practice to the contrary, one has to apply this rule at least by analogy. 

8, Ely, The Conservation of Oil, 51 Harv. L.. Rev. 1209, 1219 (1937-1938).. See also 
H. Wo.riaMs, R. MAXWELL. & C. MEYERS, CASES AND MATERIALS ON THE Law, OF OU. 
AND Gas 1-12 (3rd ed. 1974). 

° The importance of the “périmètre de protection” was emphasized ‘in a memorandum 
prepared in 1950 by the Secretariat of the United Nations, Mémorandum présenté par 
le Secrétariat, 14 juillet 1950, [1950] 2 Y.B. Inrx L. Comm'n 67, 112, UN Doc. 
A/CN.4/32, These security zones have mainly been established by Arab states and 
will be discussed in section HI infra. A similar effect results where ‘states unilaterally 
prohibit mining operations within a certain “frontier belt,” as; e.g., Brazil. See J. ELY, 
SUMMARY OF MINING AND PETROLEUM Laws or THE WoRLD 116 (1970). Ji 
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7 Problems of another kind deriva: from the fact that in most countries 
mineral resources belong tc the state, while the right to explore and exploit 
them is granted by, a licenss or concession to private mining or petroleum 
companies.” The material damage caused by the mining operations of 
. private corporations to the territory of another state gives rise to state’ 
responsibility in internatione] law’ if and when the licensing state has known’ 

or should have known that its territory would be used to infringe on the 
rights of the other state. It would not matter, of course, that the other `. 
state had given exploitation rights to private companies since its sovereign 

. rights would have been violated.” . 


pe 


II. Tue PaoBLEm AND POSSIBLE SOLUTIONS 


The International Court of Justice described the problem arising from 
common deposits of petroleum and gas in its judgment in the North Sea 
G ontinental Shelf cases as follows: / 


it frequently occurs that the same deposit lies on both sides of the line 
dividing a continental shelf between States, and since it is possible to 
exploit such deposit from either side, a problem immediately arises on 
account of the risk of prejudicial or wasteful exploitation by one or the 
other of the States concerned." 


The situation is complicated by the difficulty of making reliable predic- 
tions about the exact perimeter and contents of an underground deposit 
of petroleum or natural gas it is practically impossible to determine in ad- 


10 Under international law the state has exclusive power (imperium) over the mineral -' 
resources of its territory and caxtinental shelf, whereas questions of ownership, mineral 
rights, and vested interests are govemed by its domestic Jaw. See I. BROWNLEE, Prin- 
CIPLES OF PuBLic INTERNATIONAL Law 110 (2nd ed. 1973). One can distinguish be- 
tween countries where the mineral rizhts are linked to the ownership of the land be- 
cause the minerals in place are regarded as an integral part of the soil (“accession 

_system”), and those where the r.ght to explore and exploit most minerals are exclusively 
reserved for the state (“domanial system”). See Campbell, Principles of Mineral 
Ownership in the Civil Law ard Common Law Systems, 31 TuL. Ja. Rev. 303 (1956- 

j 1957); Legoux, Guiding principles of mining legislation, in Proceedings of the Seminar 

on Mining Legislation and Administration (Held at Manila, Philippines, 19 to 23 Oc- 

_. tober 1969) 21 et seq., UN Dec. E/CN. 11/918 (ECAFE Mineral Resources: Develop- 
ment Series No. 34).' However, even in those countries which still adhere to the 
-accession system on their land territory, the state normally possesses the mineral rights 
as regards the continental shelf. 

11 See the Corfu Channel case, [1949] ICJ- Rep. 22. 

12 A licensee who. is in possession of the mining rights on both sides of a frontier or 
dividing line would not violate the territorial integrity of a state by exploiting the whole 
common deposit from the other side of the frontier or dividing line if he does not drill 
through the boundary line. Unauthorized directional drilling through the boundary line, 
however, would be a violation of international law. Accordingly, unauthorized mining 
through the frontier between France end Germany by a French coal-mining corporation, 
_owned by the French Government, which possessed the mineral rights on both sides of 
‘the frontier, gave rise to a discute batween the countries before World War IJ. This 
was regarded as a violation of German sovereignty by Schiicking, Das vilkerrechtliche 
Problem der Warndtgruben, in 2 MELANGES OFFERTES A ERNesr Manam 229, 303 
‘(Paris 19385). ’ . ; 

18 [1969] ICJ Rep. 51, para. >) . 
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vance the precise | moment when the mineral being: extracted will become ~ 
that which originally lay in the territory of a neighboring state. 

In the absence of an agreement on the exploration and exploitation of the 
common deposit, what are the rights and duties of the states concerned? 
This is not just a hypothetical question because there are several known 
examples of “international” deposits for which agreements have not been 
negotiated. In the North Sea, the Statfjord oilfield is reported to extend 
from the Norwegian continental. shelf to the British continental shelf;* 
presently, two more ‘oilfields are believed to extend across the dividing line 
between the shelf ‘areas of these states. Other examples are the natural 
gas field Wustrow (Hannover-East), which extends from the Federal Re- 
public of Germany into the territory of the German Democratic Republic, = 


‘and a deposit that reportedly straddles the southern part of the boundary 


between Argentina and Chile." 

.The legal issues raised by this situation have not escaped the attention 
of scholars of international law. Indeed, in the legal literature three differ- 
ent answers are given as to the rights and duties of the states concerned. 

First, according to certain authors the problem of common deposits of 
liquid minerals is to be resolved by application of the prior appropriation 
rule,** i.e., the rule that the first to undertake extraction has the right to 
exploit the whole deposit. In practice this would lead to competitive 
drilling on each side of the frontier or dividing line, and it would unavoid- 
ably incite wasteful and uneconomic exploitation of the common deposit. 
The adherents of this rule regard it as the counterpart in international law 
of the common law rule of capture.*® At one time the rule of capture had. 
some influence on certain domestic petroleum Jaws and adjudication, 


-especially in the United States, but nowadays in most states it has been 


superseded by statutory or other regulations, which provide for cooperative 


14 See Onorato, Apportionment of an International Common Petroleum Deposit, 26 
INTL & Comp, L.Q. 324, 324 n.2 (1977). 

15 The Murchison oilfield and the Brae oilfield on the British continental shelf; See 
Onorato, supra note 14, at 324 n.3. 

16In 1977 and 1978 confidential negotiations were under way between the Land’ 
Niedersachsen of the Federal Republic of Germany and the German Democratic Re- 
public concerning the exploitation of that natural gas field. According to unofficial 
reports, the GDR had already begun to exploit the common field, while the FRG was 
still hesitating to do so because of the high percentage of nitrogen in the natural gas. 

17 Barberis, Los recursos minerales compartidos entre Estados y el derecho inter- 
nacional, 8 DERECHO DE LA INTEGRACIÓN 45, 55 (1975). > 

28 H, Thalmann, Grundprinzipien des Modernen Zwischenstaatlichen Nachbarrechts 
121, 132- (Doctoral Thesis Geneva No. 78, Zürich 1951). Thalmann apparently re- 
carded the whole problem as one of pollution (“negative emission”) between neighbor- 
ing states; id. at 66. Morris, North Sea Continental Shelf: Oil and Gas Problems, 2 
INTL Lawyer 190, 207 et seq. (1967-1968). 

19 E.g., Morris, supra note 18, stated the rule as follows: “One ies has the right to 
drill for and produce oil and gas from a particular tract of land may so produce such 
hydrocarbons even though the oil or gas so produced is drained from beneath the 
land of another”; id. at 206. For the legal foundations of this rule in American law, 


. see Ely, supra note 8, at 1218 et seq.; WimLiaMs, MAXWELL, & MEYERS, supra note 8, 


at 57. i . = 
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or unitized exploitation of common petroleum deposits. ' At any rate, 
neither the rule of capture ror the prior appropriation rule can ‘be regarded 
as a general principle of la recognized by civilized nations.. 

The second solution, inc:cated by Juraj Andrassy in his Hague lnia 
of 1951,” is similar in its efect, although it does not rest on the prior ap- 
propriation rule. In the absencs of any special regulation about coopera- 
tion or production sharing, ìe would apply the rule of sovereignty over the 
subsoil to the common deposits of liquid minerals. As this would un- 
avoidably lead to competicive drilling, Andrassy recommended de lege 
ferenda the development of special rules for those deposits.”* His is indeed 
a realistic appraisal of the >onsequences ‘if international law does not call 
upon states: to cooperate in the exploitation of common petroleum deposits.. 
The consequences were clzarly demonstrated in 1963, by the “silent war” 
of competitive production between the concessionaires of two adjoining 
- fields at the boundary between Saudi Arabia and the Neutral Zone.”* . 

Third, the existence of £ lega. situation that spurs competitive exploita- 
tion of a common deposit has been questioned on various grounds in more | 
recent literature. Accordinz to one writer, the application of the principle 
of territorial sovereignty over the subsoil together with the obligation not . 
to cause material damage => another state, and an additional obligation to — 
exchange information anc consult on -matters concerning the common 
deposit, would sufficiently resolve the legal problems of those deposits.** 
The crucial point of this opinion is whether any such obligation to inform - 
and consult about commca deposits already exists in international law. 
The author inferred that it does. mainly on the basis of several resolutions 
of the. UN General Assemb-y which indeed reveal’ a tendency of the orga- 
nization to recognize this cbligation as part of an emerging international 
law on the environment.” At present, however, this is nothing but a trend, 


20 See Onorato, Apportionmert of an International Common Petroleum Deposit, LT 
INTL & Comp, L.Q. 85, 89 (1568); Jacobs, Unit Operation of .Oil and Gas F ields, 57 
Yate L.J. 1207 ( 1947-1948): Utton, Institutional Arrangements for Developing North 
Sea Oil and Gas, 9 Vircinia J. INTL L. 66, 74, 77 et seq. (1968-1969); Vuilleumier, 
Vers un régime juridique | prore a la recherche et à 1 l'exploitation des gisements de 
pétrole, 76 ZEITSCHRIFT: FUR SCHWEIZERISCHES RECHT 185a, 289a, (1957). As regards 
compulsory pooling in American law, see WILLIAMS, MAXWELL, & MEYERS, supra note 8, 
653, 686. 

21 Andrassy, Les relations ein de voisinage, 79 RECUEIL DES Cours 77, 
127 (1951, II). 

22 In 1968 Utton, supra noze 20. recommended compulsory unitization and’ the 
establishment of bilateral oil anc. gas commissions, or even a multilateral commission, for 
common mineral resources in the North Sea. Id. at 69 et seq., 80 et seq. 

23 See S. TORIGUIAN, LEGAL ASPECTS OF Om CONCESSIONS IN THE MIDDLE EAST 271 
( Beirut 1972). 

24 Barberis, supra note 17,. at 35 et seq. 

25 Barberis, supra note 17, at 58, arrives at the adicion that UN General Assembly 
Resolutions 2995 (XXVII), 2986 (XXVII), and 3129 (XXVIII) in combination regulate 
the obligation to exchange information and to consul. 
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and it would’ be premature to assume that there is as ee any general obliga- ` 
| tion of states to cooperate in developing their common natural resources.” 

More recently, another writer tried to resolve the legal problems of. com- 
mon petroleum deposits by assuming that the states concerned possess 
joint property rights and vested interests in the common deposit.” In his 
opinion, the legal basis for. the rule that no state may unilater ally exploit a 
common- petroleum deposit essentially ‘rests in the protection of -these 
property rights under international law and on considerations of sov- 
ereignty. Having stated that “unconsented, . unilateral exploitation of an, 
international common petroleum deposit is unlawful under existing inter- 
national law,” he concludes that “if any exploitation of such a deposit is to 
occur whatsoever, it is equally evident that it must be by mutual agreement 
between the interested States.” ** Acceptable as his conclusion may be, it 
is difficult to find a legal foundation for this author’s basic assumption about 
joint property rights in international law.?® Recognition of joint .property 
rights cannot be regarded as a general state practice, as will be shown in - 
the following section. Nor can.they be ‘applied as ‘a general principle of 
law in this context, because under certain legal systems there are no prop- 
- erty rights but only mineral rights to the minerals in place in the territory 
or the continental shelf, so that there could exist ‘neither joint property 
rights nor joint vested interests in these minerals. 

In summing up, it appears that as yet there is no consensus in inter- 
national law about the applicable rule. for common deposits of liquid > 
minerals in the.absence of an agréement. An examination of the state 
practice on common deposits, however, may shed some light on the de- 
velopmént of appropriate rules for such situations. 


26 Compare the dictum of the arbitral tribunal in the Lac Lanoux arbitration’ that any 
unilateral utilization of the hydraulic force of an international watercourse does not re- 
quire prior agreement between the parties, neither under international law nor under 
the gerieral principles of law. See Sentence du Tribunal Arbitral Franco-Espagnol en 
date du -16 Novembre 1957 dans Y Affaire de L’Utilisation des Eaux du Lac Lanourx, 
62 Revue GENERALE DE DROIT INTERNATIONAL Pustic [hereinafter cited as REv. GEN. 
Drorr INT'L Pus.] 79, 108 (1958); also in 24 ILR 101, 130 (1961). 

27 Onorato, supra note 14, at 325, 328. 

28 Id. at 329. : 

29 In 1968 the author observed that the still rudimentary’ practice regarding common 
petroleum deposits has been ‘ ‘well on its way to establish a fair and equitable rule of 
_international. law and practice.” „ Supra note 20, at 101. About ten years later, he 
based his conclusions on “almost all treaties delimiting offshore international boundaries,” 
especially the delimitation agreements in the North Sea. Onorato, supra note 14, at 325. 

30 E.g., in the Federal Republic of Germany, a civil law country which adheres to 
the domanial system, supra note 10, the mineral resources of the continental shelf and 
almost all mineral resources on the land territory are bergfrei, i.e., they are not subject 
to any property. rights while they are in:place. See Entwurf eines. Bundesberggesetzes 
von 1977, §3 (Deutscher Bundestag, Drucksache 8/1315 vom 9.12.1977). The Govern- 
ment has the exclusive right to explore and exploit these mineral resources. Property 
rights to the minerals accrue from the extraction itself. 


t i 
1 
i} 


Foa 
4 
+ 


222 ‘THE AMERICAN JOURNAL OF ‘INTERNATIONAL LAW [Vol. 73. 


IM. COOPERATIVE AGREEMENTS IN ite PRACTICE 


"The bulk of the taie practice consists of bilateral agreements between 
neighboring states.** They can be divided inte two types, according to 
whether they deal with comrnon deposits that have already been discovered 


_ or with common deposits that may be discovered in the future. The first 
-type shows how states have actually cooperated in various situations, while 


the second reflects the extent and virtual uniformity of the practice of in- 


cluding some ‘sort of “mineral deposit clause” in the delimitation. agree- 


ments on the continental-shelf oz other offshore areas. 


Previously Discovered Common Deposits 


Mere revenue-sharing agreements, as for example the offshore delimita- 
tion agreement. of 1958 between Bahrain and Saudi Arabia,’ are not co- 
operation- agreements because the parties do not cooperate with regard to 


the exploration or exploitation of the deposit or field. -In the Bahraini- 
' Saudi Arabian agreement the parties attributed a hexagonal area where. 


their claims to the continental shelf overlapped to Saudi Arabia. The 
Saudi Government may decide ‘now to exploit the natural resources in the 
hexagonal area on the condition that it ‘grant Bahrain -one-half of the net 
revenue, _ 
Depending on the circumstances, states have different reasons for co- 
operating in the exploration and exploitation of mineral deposits or fields. 
Apart from the specific problems of deposits of liquid minerals that ex- 
tend across a frontier or dividirg line, the lack of a settled boundary. line 


or the existence of overlapping claims in the area also appear to be im- 


portant reasons for cooperation. Accordingly, one can find four different — 
kinds of cooperation agreements in the present state practice. The first 
has been called “geological cocperation” in an agreement of 1960 between 
Czechoslovakia and Austria for the exploitation of a common deposit of — 


31 There are several specialized treaty. collections concerning the law of the sea; 
United Nations Legislative Seres, National Legislation and Treaties Relating to the 
Territorial Sea, the Contiguous Zone, the Continental Shelf, the High Seas and to the 
Fishing and the Conservation af the. Living, Resources of the Sea, UN Doc. ST/LEG/ 
SER.B/15 (1970) [hereinafter citec as ST/LEG/SER.B/15]; United Nations Legisla- 


` tive Series, National Legislation and Treaties Relating to the Law of the Sea, UN Docs. 


ST/LEG/SER.B/16 (1974), 1& (1°76), and 19 (preliminary issue 1978) [hereinafter 
cited as ST/LEG/SER.B/16, 18, or 19 prel. issue]; 1-5 New DIRECTIONS IN THE LAW 
or THE Sea (Churchill et al. eds, 1973 et. seq.) [hereinafter cited as Churchill]; 
RÜSTER, VERTRAGE UND DEKLARATIONEN UBER DEN FESTLANDSOCKEL (CONTINENTAL 
Suetr) (Frankfurt am Main 1975). Maps and analyses are supplied in U.S. Dep’r 
OF STATE, OFFICE OF THE GEOGRAPHER, INTERNATIONAL BOUNDARY STUDY, SERIES A, 
Lixnrs IN THE Seas [hereinafter citec as LIMITS IN THE SEAS]. 

32 Agreement Concerning the Del:mitation of the Continental Shelf in the Persian 
Gulf Between the Shaykhdom of Eahrain and the Kingdom of Arabia, Riyadh 2 


February 1958, ST/LEG/SER.B/16, supra note 31, at 409. See the analysis in ie E 


IN THE SEAS, supra note 3l, No. 12, at 3; compare Kassim, Conflicting Claims in the 
Persian Gulf, 4 J. L. & Econ. Dev. 282; 321 (1969). . ` 
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natural gas in the Vysoka-Zwerndorf ‘frontier area.” This agreement is - 
designed to ensure that each party receives a share.of the total production 
in proportion to the amount of reserves in its- territory at the. time the 
agreement. was concluded. Neither party has jurisdiction over the com- 
mon*deposit as a whole; each works its proportionate share in accordance 
with the annual calculations of a joint commission, which also sets condi- 
tions for working the deposit in order to prevent waste. Every month the 
parties must exchange data about the previous month’s output and con- 
ditions in the deposit. Thus, this geological cooperation is based on limit- 
ing each party’s production by means of information and periodic con- 
sultation.** 

The second kind of cooperation agreement encourages joint operations - 
by the concessionaires of both parties. This solution can be found in the 
‘Supplementary Agreement of 1962 to the Ems-Dollart Treaty signed in 
1960 by the Netherlands and the Federal Republic of Germany.** The 
Supplementary Agreement prescribes the procedures for ‘development in 
the estuary of the Ems River, which has long been claimed by both coun- 
tries. Reserving their legal positions on the course of the international 
frontier in the estuary, the parties agreed on a preliminary dividing line 
and each applies its jurisdiction on its side of the line. Being entitled to 
an equal share of the petroleum and natural gas extracted, the concession- 
aires of one side are bound to cooperate closely with the concessionaires 
of the other side by concluding contracts about the calculation of reserves 
and output and about details of production or revenue sharing, risk bonuses, 
and the settlement of disputes.?* If the concessionaires fail to arrive at an 


33 Art. 1 of the Agreement Between the Government of the Czechoslovak Republic 
and the Austrian Federal Government Concerning the Working of Common Deposits 
of Natural Gas and Petroleum, Prague 23 January 1960, 495 UNTS 125. 

34 Id. at Art. 3, para. L and Art. 5, para. 1. See also Onorato, supra note 20, at 98 
et seq. 

G. Braun, Die Vélkerrechtliche Problematik des Grenziiberschreitenden Bergwerks- 
betriebes 63 et seq. (Doctoral Thesis University of Cologne, Munich 1967), reports 
that Czechoslovakia received its share in money after the’ gas had moved into Austrian 
territory some years after the beginning of the exploitation.. Under Art. 4 the partiés 
shall, inter alia, “immediately inform each other of the emergence of circumstances 
which may affect the calculation of the reserves in the deposit.” One example of this 
was a fire at a production pipe on the Austrian side. See id. at 63. 

35 Supplementary Agreement to the Treaty Concerning Arrangements for the“ Co- 
Operation in the Ems Estuary (Ems-Dollart Treaty), Signed Between the’Kingdom of 
the Netherlands and the Federal Republic of Germany on 8 April 1960, Bennekom 
14 May 1962, 509 UNTS 140. On the agreement generally, see Treviranus, Der deutsch- 
niederländische Ems-Dollart-Vertrag, 23 ZEITSCHRIFT FÜR ÅUSLÄNDISCHES ÖFFENTLICHES 
RECHT UND VÖLKERRECHT 536, 549 et seq. (1963); Menzel, Der Festlandsockel der 
Bundesrepublik Deutschland und das Urteil des Internationalen Gerichtshofs vom 20. 
Februar 1969, 14 JAHRBUCH FÜR INTERNATIONALES RECHT 13, 62 et seq. (1969); A 
WENGER, PÉTROLE ET Gaz NATUREL EN MER pu Norp 103 (Paris 1971). 

36 In 1966 the Netherlands concessionaire N.A.M. and the German concessionaire 
Brigitta made a contract about the exploitation of a common deposit. of gas. . Subse- 
quently, they agreed. that the whole deposit be exploited from Netherlands territory. 
This was approved by the German administration. See WENGER, supra note 35, at 105. 
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he 


agreement within a reasonable time, te Garana must enter. into 
negotiations with a view toward presenting a joint proposal to the con- 
cessionaires. If the Governments’ endeavors are unsuccessful, each party - 
may ‘present the case to an arbitral tribunal. The decision of the tribunal . 
is binding on the parties and the affected concessionaires, who may join 


' the proceedings before the tribunal. 


In addition to. encouraging the concessionaires to agree an joint opera- 
tions, the Supplementary Agreement provides for a compulsory common 
approach ‘to common deposits in the area. A concessionaire on one side . 
of the dividing line may ask a concessionaire on the other side to carry out 
appropriate exploration or exploitation, and’ if this concessionaire fails. to 
comply within 1 year, the Erst ccncessionaire may ‘proceed with his opera- 
tions: In exchange for adequate remuneration, he may even use equip- ` 
ment installed by the other concessionaire. The latter concessionaire, in 
turn, may claim all or part of the petroleum or gas extracted on his side of 


the dividing line against sharing the expenses and an appropriate risk 


bonus, if the concessionaires do not agree upon a cash settlement. l 
The third kind of cooperation agreement provides for “unitized” exploitá- 


- tion of common deposits or certain well-defined fields. Unitization of a 


feld or common deposit of petroleum or natural gas shared by two or more 
concessionaires calls for a single operator to manage the common’ deposit 
on behalf of all parties.*? It is a-well-established practice in the domestic 


“mining legislation of severe] states. In domestic law, unitization serves 


mainly economic purposes, as, for example, to avoid wasting the resource 
or duplicating drilling installations, wells, and production facilities; whereas 
transfrontier unitization may serve additional purposes, such as the peace- 
ful exploitation of mineral deposits in an area disputed by two or more 
states. For example, in 1974 Japan and South Korea’ concluded an inter- ` 
national unitization agreement for the part of the continental shelf adjacent 
to‘ them both that lies south. of the Korea Strait,” an area where petroleum 
development is complicated by the overlapping claims not only of these 
two states but of North Korea and the People’s Republic of China as well.*° 
The agreement established a Joint Development Zone divided. into several 
subzones for which the concessionaires of both parties enter into “operating 


37 See Jacobs, supra note 20, at°1210; Horigan, Unitization of Petroleum Reservoirs 
‘Extending Across Sub-Sea Boundary Lines of Bordering States in the North 300, T 
Nart. Resources Law. 67, 73 (1974). 
` 38'See the literature mentioned in note 20 supra. 

39 Agreement Between Japan and the Republic of Korea Gauos Joint Develop- 
ment of the Southern Part of the Continental Shelf Adjacent to the Two Countries, 
Seoul 5 February 1974, 4 Churchill, supra note 31, at 117; a map is provided by 
' RÖSTER, supra’note 31, at 181. , 

40 See PARK, CONTINENTAL SHELF [SSUES IN THE YELLOW SEA AND THE, EAST. ‘Cama 
SEA 20, 25, 29 et seq.. (1972) (Law of the Sea Institute, Occasional Paper No. 15). 
North Korea and the People’s Republic filed official protests against the signing of this 
dgreement (44 Arcmv pen Gecenwarr 18511.(1974)) and repeatedly protested it in 
1977 and 1978 (47 Ancaiv DER GEGENWART 21062 (1977), 48 ARCHIV DER GEGENWART 
21866 (1978). E Y . s 
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agreements.” The operating agreements spell out ‘the regulations for 
designating an operator for each subzone, sharing the natural resources and 
expenses, handling sole-risk operations, and settling disputes. The’ con- 
cessionaires of both parties are entitled to an equal share of the natural 
resources extracted, and they must also share the expenses of exploration: 
‘and exploitation in equal proportions. Jurisdiction over the activities in the 
Joint Development Zone is determined as follows: (1) the share of a con- 
cessionaire’of one party is regarded as natural resources extracted from 
the continental shelf of that party; (2), each subzone is governed by the’ 
laws and regulations of the party whose authorized concessionaires are 
acting as operator; and.(3) neither party may impose taxes or other 
charges upon the concessionaires of the other party. A Japan-Republic of . 
Korea Joint Commission receives annual technical and financial reports 
from the concessionaires, inspects the operations and installations in the 
Joint Development Zone, and reviews the working of the agreement. 

In 1974 France and Spain established a rectangular zone. spéciale in the 
Gulf of Biscay, where petroleum fields are expected to straddle the dividing 
line between the continental shelf of both states. In contrast to the inter- 
national agreements mentioned above, however; this one settles the ques- 
tion of sovereignty. Each party exercises sovereign rights over the mineral 
resources.on its side of the dividing line in the special zone. Nonetheless, 
in an,arinex to the delimitation agreement, the parties favored an equal 
sharing of the mineral resources in the special zone.. For this ‘purpose each 
party undertakes to encourage applicants for a concession to conclude ac- 
cords d association with applicants nominated by the other party. Each 
party has to notify the other of any demand for a concession in its sector 
of the special zone; the other party may then nominate an interested com- 
pany within 6 months. The associations a parts égales thus established are 
subject to the domestic law of the party that grants the ‘concession. This 
agreement enables the interested companies of both parties to participate - 
on an equal footing in the exploitation of the mineral resources of the 
special zone.*? Although it does not expressly call for a single unit operator, 
the licensed area is worked in practice by a single operator because title to 
explore and exploit is granted to. one association à parts égales only. 

Great Britain and Norway selected another kind of unitization scheme 


41 Convention entre le Gouvernement de l'Etat espagnol et le Gouvernement de la 
République frangaise sur la délimitation des plateaux coritinenteaux des deux Etats dans 
le golfe de Gascogne (golfe de Biscaye), Paris 29 janvier 1974, 80 Rev. Gex. Drorr 
INTL Pus. 368; see Queneudec, Chronique du droit de la mer, 20 ANNUAIRE FRANCAISE 
DE Drorr INTERNATIONAL 831 (1974); Azcárraga, España suscribe, con Francia e Italia, 
dos Convenios sobre delimitación de sus plataformas submarinas comunes, 18 REVISTA 
ESPAÑOL DE DERECHO INTERNACIONAL -131 (1975). In December 1975, the parties 
signed an additional agreement on oceanologic. cooperation in the fields -of. scientific 
research, exploration, and exploitation of living andı nonliving resources: (ST/LEG/ l 
SER.B/19, 396 prel. issue, supra note 31). 

42 According to Oiensudéec. supra note 41, one reason for the establishment of the 
special zone was the ‘intention of ‘the’ parties to develop this 2 zone conjointly, if Spain 
would Join the European Communities. Id. at 833 n.9. — 
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i the Frigg Field reservoir -of natural gas, which extends across the 
dividing line between their continental shelf areas in the North Sea. The 


' parties agreed in Article 1 of the agreement that the Frigg Field gas “shall - 


‘be exploited as a single unit” by means of certain well-defined installations. 


The continental shelf demarcation, however; remains the controlling factor - 


for apportioning the reserves in situ; Norway is entitled to 60.percent_and 
Great Britain to 40 percent of the production, ‘subject to any future re- 


‘assessment that may become necessary because of changing conditions ‘in - 
the deposit. - Under the agreemen?, the Governments require their licensees 


to conclude cooperation contracts and to appoint a “Unit Operator” for the | 
. deposit. The Governments themselves cooperate on such matters as `de- 


_ marcating the dividing line, delimiting the field, determining the position 
of each installation, and apport:oning the reserves. The licensees are 
obliged to assist the Governments in fulfilling these obligations and for this 
. purpose may, drill additional wells on both sides of the dividing line. 


However, the agreement does not deviate from the principle of jurisdiction 


‘as determined by general international law; in particular, each party re- 
tains jurisdiction over the installations and operations on its side of the 
dividing line. 

The agreement is subject to anodi reyision to cope with- changing 
circumstances. It deals with several matters‘of common concern to the 
parties, such as the influx of gas from other deposits, joint conservation 


schemes, freedom of access to the installations, uniform construction stand- . 


- „ards and safety measures, safety inspections, taxation, and the laying of a 
pipeline to the British coast. Implementation of the agreement is super- 
vised by the Frigg Field Consultative Commission, which was established 


by the parties. Disputes akout interpretation or application of the agree- . 
ment that the commission or- consultations between the parties cannot — 


resolve are to be submitted to an arbitral tribunal. This agreement is 
- noteworthy for being the first to implement a mineral. deposit clause of a 

continental shelf delimitation agrzement. Moreover, being very detailed; 
it may serve as a model for future agreements on common deposits of 
liquid minerals in offshore areas:** 


In the fourth kind of cocperation, agreement, the parties exercise joint _ 


power over the mineral rescurces of an area. This arrangement might be 
characterized as a functionally limited condominium. -Such agreements 


—, 


have been concluded between a number of Middle Eastern states. “In 1965 


43 Agreement Between the Government of the United Kingdom of Great Britain and 
Northern Ireland and the Government of the. ‘Kingdom of Norway Relating to the 


Exploitation of the Frigg Field Reservoir and the Transmission of Gas Therefrom to | 


the United Kingdom, London 10 May 1976, 5 Churchill, supra note 31, at 398. 


44 Frigg Field is operated by French corporations. Its installations were officially. 


inaugurated in May 1978. See Internationa] Herald Tribune, 9 May.1978, at 2. An 
analysis of the agreement is giver by Woodliffe, International Unitization of an Offshore 


Gas Field, 26 INTL & Comp. L.Q, 338 Brae see also Onorato, supra note 14, at 335; E 


_ et seq. : \ 
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Kuwait and Saudi Arabia partitioned the Neutral Zone,** a strip of land 


- and marine areas located between them at'the Persian’ Gulf. Although '- 


both states annexed their part of the zone as an “integral part” of their ter- 


‘ritory, they retained equal rights to the natural resources in the whole 


partitioned zone.*© They are obliged to cooperate fully in protecting the 
rights to the shared natural resources. A joint’ permanent commission, 


which was set up to ensure continued development in the zone, makes 
recommendations.to the Ministers of Natural Resources of both countries, 


who grant joint concessions for exploitation. Beyond a 6-mile limit, the 
marine areas adjacent to the partitioned zone remain an undivided com- 
mon continental shelf to be exploited jointly. 


= The 1969 offshore boundary agreement between Abu Dhabi and Qatar . 


provides for equal sharing of the al-Bunduq petroleum field in the Persian 
Gulf,“ which is being developed by an Abu Dhabi company under a con- 
cession granted earlier by the Government of Abu Dhabi.. The parties 


agreed to consult from time to time about all matters pertaining to the field 
in order to exercise their rights on an equal basis, but because the existing. 
concessionary arrangement was not changed, in practice they equally share | 
_ royalties, profits, and fees. In contrast to the Bahraini-Saudi Arabian 


revenue-sharing agreement of 1958, however, the parties of this agreement 
exercise joint sovereign rights over the field. 

The solution that is most similar to a condominium over natural resources 
was chosen by Sudan and Saudi Arabia for their 1974 agreement on the 
natural resources of the seabed and subsoil of the Red Sea.** The parties 
established a “Common Zone” beyond the 1,000-meter isobath on the sea- 


‘bed of an area where semi-liquid metalliferous brines have been discovered. 
They claim “equal sovereign rights in all natural resources of the Common ` 
Zone.” Under the agreement, they undertook to protect and defend these. 
“exclusive” rights ‘against third parties. In addition, they established a 


joint commission with power to fix the method of exploitation for both 
the Common Zone and deposits lying across the 1,000-meter lines, i.e., in 


45 Agreement Between the State of Kuwait and the Kingdom of Saudi Arabia Re- 
lating to the Partition of the Neutral Zone, Al-Hadda 7 July 1965, ST/LEG/SER.B/15, 
supra note 31, at 760; reprinted alsc in 4 ILM 1134 (1965), 60 AJIL 744 (1966). 


46 There was some discussion in the literature as to whether the partition had any — 
relevance for the status of the Neutral Zone. See Talaat El Ghoneimy, The Legal 


Status of the Saudi-Kuwait Neutral Zone, 15 INTL & Comp. L.Q. 690, 715 (1966); 
Hosni, The Partition of the Neutral Zone, 60 AJIL 735 (1966); Al-Baharna, A Note on 
the Kuwait-Saudi Arabia Neutral Zone Agreement of July 7, 1965, Relating to the 
Partition of the Zone, 17 Int’: & Compr. L.Q. 730 (1968). At any rate, the agreement 
did not alter the legal status of the shared natural resources in the partitioned zone or in 
the unpartitioned submerged ‘area adjoining the zone. 

47 Agreement on Settlement of Maritime Boundary Lines and Sovereign Rights over 
Islands Between Qatar. and Abu Dhabi, 20 March: 1969, ST/LEG/SER.B/16, . supra 
note 31, at 403; also reprinted in LIMITS IN THE SEAS, No. 18, 5 Churchill 223, both 
supra note 31.. / 

48 Agreement Between Sudan and Saudi Arabia Relating to the Joint Exploitation of 
the Natural Resources of the Sea-Bed and Sub-Soil of the Red Sea in the Common 
Zone, Khartoum 16 May 1974, ST/LEG/SER.B/18, supra note 31, at 452. 
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the area of national jurisdiction. Furthermore, the powers of the com- 
mission include deciding upcn applications for. concessions ‘to explore and 


_ exploit the deposits and supe-vising the production itself. 


- 


The foregoing overview reveals that in the majority of agreements on 


previously discovered comm<n deposits of liquid minerals the states do not 
possess joint property rights anc vested interests in the common field or 


`, deposit. In the case of geological cooperation (Czechoslovakia-Austria, 


1960), the common deposit is exploited separately on .both sides of the 
frontier in proportion to the reserves in place in both territories. Agree- 
ments to encourage joint explcitation (Netherlands-Federal Republic, 
1962), as well as those to establisk transboundary unitization (Japan-South 
Korea, 1974; Great Britain-Norway, 1976; more or less, also France-Spain, 


‘1974) provide for cooperation be-ween the concessionaires of the parties. 


This cooperation is organized in various ways in order-to take account of. ` 
different legal and factual situations. In the case of the Frigg Field 


reservoir, ‘the parties required ther licensees to conclude cooperation con- 


tracts and to nominate a Unit Operator for the exploitation of the whole 
deposit. Yet the Unit Operators right to exploit the whole deposit is 


conventional in its nature, since it is based on the licenses: granted, by 


Norway and Great Britain and on the contract between the licensees.. The 


Frigg Field agreement itself does not deal with questions concerning the 


property’ of the reserves in place, and consequently it does ‘not create joint 


property rights.*°. A similar arrargement is provided for in the Japanese- 
South Korean agreement. owever, in this agreement, as in the one on 
the Ems estuary; and in, contzast tc the Frigg Field agreement, the proceeds 
recovered from the common deposit are apportioned to the concessionaires 
in equal shares. The reason for this kind of sharing lies in the fact that 
the legal status of the areas is unsettled. Finally, the French-Spanish 
agreement provides for ‘claims to participate through joint concessions in 


_the exploitation of the deposits ir the sector of the other perty, but does 


not create any right regarding the special zone as a whole. This solution 
is to be seen in connection with the delimitation of certain continental shelf 
areas.in the Gulf of Biscay on the basis of a geodetic line.” 


Only in the fourth kind of coop2ration agreement can the legal situation | 


be adequately described in terms of joint property rights and vested 
interests. In the case of a functionally limited condominium over the 
' N 


49 As to the question of who acquires ownership of the extracted oil or gas, and | 


which law governs this: The Urit Operator certainly acquires possession of the ex- 


‘tracted minerals through the extraction, and: this is determined by the domestic law 


ander which it operates, Le., British law on the British side of the: dividing line and 


Norwegian law on the Nowe stan side. 
` 50 France made a reservation tc Art. 6 of the 1958 Geneva Convention.on the Con- 


_tinental Shelf in order to exclude «he application of the equidistance principle to the 


Gulf of Biscay; Spain filed an objection to this. See Multilateral Treatizs in Respect of 
Which the Secretary-General Performs Depositary Functions 518, 519 (1976), UN Doc. 
ST/LEG/SER.D/10. ‘The geodete line, which runs closer to the Spanish than to the 


French coast, coincides in effect with the equidistance line between certain lines of 


equal depth. See Azcárraga, supra note 41, at 132. 
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natural resources, the parties either have a common sovereign authority 


over the area itself, as, e.g., in the Kuwaiti-Saudi Arabian Neutral Zone;® 


or they have conventionally established equal sovereign rights to the natural 
resources of a certain zone, as in the Sudanese-Saudi Arabian agreement of 
1974, and in the case of the al-Bundug oilfield (Abu Dhabi-Qatar, 1969 ). 
These agreements, however, were made to regulate exceptional legal con- 
ditions which are quite different from those faced by the pares se the other 

agreements mentioned above. 


Future Discoveries of ‘Common Deposits 


The state practice of including “mineral deposit clauses” in delimitation 
agreements on the continental shelf in order to provide for cooperation in 
case a common deposit of liquid minerals is discovered in’ the future is 
striking for its uniformity, -The first clause of this type was included in an 
agreement between Great Britain and Norway in 1965,5? shortly ‘after ex- 
ploration and exploitation of the North Sea continental shelf began. This 
clause became a kind of standard formula for many subsequent delimitation | 
agreements, It reads: 


Article 4 


If any single geological petroleum structure or petroleum field, or any 
single geological structure or field of any other mineral deposit, in- 
cluding sand or gravel, extends across the dividing line and the part of 
_ such structure or field which is situated on one side of the dividing 
line is exploitable, wholly or in part, from the other side of the dividing 
line, the Contracting Parties shall, in consultation with the licensees, 
if any, seek to reach agreement as to-the manner in which the structure 
or field shall be most effectively exploited and the manner in which the 
proceeds deriving therefrom shall be apportioned, ' | 


In Europe, eight subsequent delimitation agreements on: the onata 
shelf in the North Sea *? contain similar clauses, as well as agreements on 


51 Hosni, supra note 46, at 741, refers to the earlier status of the Neutral Zone, which 
also is the status of the mineral resources ae the partition of the zone, as undivided 
ownership under Islamic law. 

52 Agreement Between the Government of the United Kingdom of Great Britain ` 
and Northern Ireland and the Government of the Kingdom of Norway Relating to the 
Delimitation of the Continental Shelf Between the Two Countries, London 10 March 
1965, 551 UNTS 214. l 

58 Netherlands-United Kingdom 1965, 595 UNTS 105, providing the mineral deposit 
clause for the delimitation agreement of the ‘same date; id. at 113; Denmark-Norway ` 
1965, 634 UNTS 71; United Kingdom-Denmark 1966, 592 UNTS 209; Norway-Sweden 
1968, ST/LEG/SER.B/16, supra note 31, at 413; Federal Republic of Germany-Den- 
mark 1971, ST/LEG/SER.B/16, at 424; 65 -AJIL 904 (1971); Federal Republic of 
Germany-Netherlands 1971, ST/LEG/SER.B/16, at 419, 65 AJIL 909 (1971); Federal 
Republic of Germany-United Kingdom 1971, ST/LEG/SER.B/18, supra-note 31, at 435, 
11 ILM 731 (1972); United i aaa 1971, ST/LEG/SER. B/16, at 431, 11 
ILM 723 (1972). 
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shelf areas in the Baltic Sea.** the Gulf of Biscay, the Mediterranean Sea, h 
and the Adriatic Sea." 

The parties to several European agreements on the- delimitation of ter- 
ritorial sea included mineral deposit clauses in their continental shelf 
delimitation agreements," and others unilaterally expressed their intention 
to consult about questions o? mutual interest in the exploitation of the con- 


' tinental shelf of the Baltic Zea." In effect, there are only two agreements | 
in Europe on the delimitat:on of territorial -sea,® two on an area of the 


Baltic Sea where no offshore drilling was under way,” and a recent agree- 


ment on the Black Sea ® that have no relation to a mineral deposit clause.” 
The practice ofthe oil-producing states in the Middle East is even more ., | 


significant than the European prectice. Every delimitation agreement con- 
cluded since 1969 on the P=2rsian Gulf ® and the Red Sea “ provides for 
cooperation in case of comrron deposits; earlier agreements between states 


-of that region either related to specific deposits’ that had already been dis-. 


covered * or were concluded between states that later became parties to 
agreements containing mineral deposit clauses.: 

Several mineral deposit auses in agreements made by Iran, however. 
differ slightly from their counterparts in other regions of the world. These, 
clauses, which might, be call=d tke Iranian type, refer only to deposits that 


can be exploited from the‘cther side of the boundary line by “directional 


64. Sweden-Finland 1972 (Ag-2ed Minute), ST/LEG/SER. .B/18, supra note 31, at 
441; Sweden-German Democratéi Republic, 22 June 1978, 1 Riksdagen 1978/79, 1 
saml., No. 14. 

55 Spain-France 1974, supra ncte 41. 

56 Jtaly-Tunisia 1971, 5 Churchill, supra note 3), at 247; Italy-Spain 1974, ‘id. at 


. 261; Italy-Greece 1977, Senato della Fepubblica (vit Legislatura ), No. 1443. 


57 Italy-Yugoslavia 1968, 7 ILM 547 (1968). 
58 Netherlands-Federal Republic: of Germany 1964, 550 UNTS 193; Denmark-Federal 
Republic of Germany 1965, 570 UNTS 91; Netherlands-Denmark 1966, 604 UNTS 209; 


` France-Spain 1974, ST/LEG/SER.B/19, supra note 31, 389 prel. issue. i 


59 German Democratic Republ c-Poland 1968, RÜsTER, supra note 31, at 85; Soviet 


- Union-Poland 1969, ST/LEG/SER.B/16, supra note 31, at 414. “See their Moscow . 


Declaration on the Continental Shelf in the Baltic Sea of 23 October 1968, SARER 
SER. .B/15, supra note 31, at 772, 7 ILM 1393 (1968). 

60 Norway-Soviet Union concarning the Vararigerfjord, 1957, LIMITS IN THE Seas, 
supra note 31, No. 17; and the -wo German states, Protocol Note of 1974 on the ter- 
ritorial sea, 5 Churchill,’ supra noze 31; at 5. 

61 Finland-Soviet Union ‘on tha Gulf of Finland, 1965, 566 UNTS 3l; and on the 
northeastern part of the Baltic S2, 1967, 640 UNTS 111. 

62 On 23 June 1978 Turkey’an= the Soviet Union ‘signed an ‘agreement on the delimita- 
tion of maritime areas in the Black Sea. The Turkish text was generously provided by 
the Turkish Embassy in Bonn. 

- 68 Tran-Qatar 1969, 787 UNT3 165; EE R 1971, ST/LEG/SER.B/16, supra 
note 31, at 428; Iran-Oman 1974, 14 ILM 1478 (1975): Tran-United Arab Emirates 
1974, 5 ‘Churchill, supra note 31, at 242. C 2 

64 Sudan-Saudi Arabia 1974, s-pra note 48. . 

65 Saudi Arabia-Bahrain 1958, ST/LEG/SER.B/ 16, supra note 31, at 409; Kuwatt-: 
Saudi Arabia 1965, supra note 45; Abu Dhabi-Qatar 1969, supra note 47. 

66 Abu Dhabi-Dubai 1968, 5 Churchill, supra note 3l, at 214; Saudi Arabia-Iran 


~ 1968, 696 UNTS 189. 
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ar 


drilling.” . To prevent this kind of infringement of the other states con- 
tinental shelf, they provide that: l 


(a) no well shall be drilled on either side of the Boundary line as set 
out in Article (1) so that any producing section thereof is less than 
125 meters from the said Boundary line, except-by mutual agreement 
between the two Governments, 


(b) both Governments shall endeavour to reach agreement as to the | 
manner in which the operations on both sides of the Boundary line 
could be coordinated or unitized.** 


In spite of the establishment of a security zone in subsection (a), a reason- 
able interpretation of subsection (b) would not exclude application of the 
duty to reach agreement when minerals could be extracted from the other 
side of the boundary. 

Since 1969 the continental shelf areas of the Indian Ocean and the Far 
East have increasingly become centers for mining offshore petroleum and 
gas. Nearly all delimitation agreements concluded in these regions since 
then contain mineral deposit clauses similar to the Anglo-Norwegian type.® 

The North Sea, the Persian Gulf, and certain maritime areas in Southeast 
_Asia have in common the expectation that petroleum or natural gas will be 
discovered in continental shelf areas adjacent to two or more states. In 
regions where these conditions are not met, states normally have little 
reason to conclude delimitation agreements at all, or to include mineral 
deposit clauses in such agreements. On the other hand, if and when 
natural resources are thought to exist in an offshore area, the overlapping 
claims of two or more states may be an obstacle to the conclusion of 
delimitation agreements. In North America, for example, the United 
States has not finally determined its maritime boundaries with Canada.”° 


67 See, e.g., Art. 2 of the agreement between Iran and Qatar of 1969, supra note 63. 

68 Indonesia-Malaysia 1969, ST/LEG/SER.B/16, supra note 31, at 417; Indonesia- 
Australia 1971, ST/LEG/SER.B/18, supra note 31, at 433, the supplementary agree- 
ment of 1972, ST/LEG/SER.B/18, at 441, and the agreement of 1973 concerning 
Papua New Guinea, ST/LEG/SER.B/18, at 444; Thailand-Indonesia 1971, ST/LEG/ 
SER.B/18, at 437; Indonesia-Malavsia-Thailand 1974, ST/LEG/SER.B/18, at 429; 
Japan-Republic of Korea 1974 (concerning the Northern Part), 5 Churchill, supra 
note 31, at 113; Japan-Republic of Korea 1974 (concerning the Southern Part), id. at 
117; India-Indonesia 1974, id. at 265; India-Sri Lanka 1974, 13 ILM 1442 (1974); 
India-Sri Lanka 23 March 1976, ST/LEG/SER.B/19, supra note 31, at 399 prel. issue, 
and Supplementary Agreement of 22 November 1976, id. at 404 prel. issue. A trilateral 
agreement of India, Sri Lanka, and the Maldives signed in July 1976, id at 387 prel. 
issue, which does not contain a mineral deposit clause, is only concerned with the 
determination of the trijunction point on the continental shelf adjacent to those coun- 
tries. The same is true for the trilateral agreement signed by India, Indonesia, and 
Thailand on 22 June 1978. India-Maldives, 28 December 1976; India-Thailand, 22 June 
1978 (the latter agreements were generously provided by the Embassy of India in Bonn). 

69 Only to mention here the Greek-Turkish dispute concerning the continental shelf 
of the Aegean Sea, and the’ dispute between Libya and Tunisia concerning their con- 
tinental shelf boundary. 

70 See McDowE Ly, [1976] Dicesr or UNITED STATES PRACTICE IN INTERNATIONAL 
Law 346 et seq. As to the U.S.-Canadian. dispute concerning the Gulf of Maine, see 
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Its maritime boundaries with Mezico,”! Cuba,” and Venezuela "° ave been 
- established only recently. The sole purpose of, the agreement with Cuba 
‘and the.treaty with Venezuela is the establishment of the location of the 
maritime boundary. This may explain why these instruments do hot . 
contain any reference to mineral deposits. On the other hand, a mineral 
deposit clause of the Anglo-Norw2gian type was written into the Canadian- 
Danish delimitation, agreement cf 1973 on the continental shelf between 
Greenland and Canada.” ' 

' The oldest delimitation. agreement was ‘signed in 1942 between Great 
‘Britain and Venezuela on the Gulf of Paria in South America.”* It’ does not 
entail a mineral deposit clause, whereas a recent treaty of Venezuela and ' 
the Netherlands on the delimitation of the Caribbean Sea between Curacao 
and Venezuela contains a typical zlause of the Anglo-Norwegian type: In 
1974 Uruguay and Argentinz, “determined to formulate bases for -a broader _ 
cooperation ‘between the ‘two states” in the La Plata River and on the | 
continental shelf. adjacent to their. coasts, agreed to divide the extracted 
resources from a.common field or deposit in proportion to the amounts 
located on each side of the boundary:77 Colombia and Ecuador agreed in 
. 1975 in an agreement on the delimitation of marine and submarine areas 
- and maritime cooperation tc work together closely with a view to adopting - 
adequate measures for the preservation, conservation, and rational utiliza- 
tion of living and nonliving ressources in these areas,’® whereas a similar 
regulation is lacking in an agreement of 1976 on the delimitation of the 
territorial sea between Colombia and Panama.”? Hence, most Latin 
‘American agreements on the deli mitation of continental shelf areas contain 
either a typical mineral deposit clausé or provisions which entail essentially 
‘the same obligations, . 

‘The offshore industry on the African continental shelf is still in its early 
stages. Accordingly, as yet there are very few delimitation agreements in - ` 
this eo Only one exchenge cf notes in 1960 between Frence on behalf: 


Swan, That Gulf of Maine Dispute: Canada and: the United States Delimiting the 
‘ Atlantic Continental Shelf, 10 Nat. Resources Law. 405 (1977). 

71 See the maritime boundary. agreement with Mexico of 1970, 23 UST 371, TIAS 
. No. 7313; the exchange of notes of 24 November 1976 on provisional maritime Douna 
aries, MCDOWELL, supra note 70, at 348, and the treaty on maritime boundaries of 
4 May 1978, 48 ARCHIV DER GEGENWAET 21762 (1978). 

72 Maritime Boundary Agreement ‘of 16 December 1977, 17 ILM.110 (1978). 

78 Treaty on maritime boundaries sisned at Caracas on 28 March 1978, 48 ARCHIV 
_ DER GEGENWART 22039 (1978). 

74 Signed at Ottawa, 17 Decembar 1973, 13\ILM 506 (1974); 

75205 LNTS 122. 

76 Art. 6, Tractatenblad van he: Koninkrijk der Nederlanden, No. 61 (1978). 

17 Preamble, Art. 43, and Art. 71 of the Treaty of the La Plata River and its Mari- 
time Limits Between the Reputlic of Uruguay and the Republic of Argentina, Mon- 
tevideo 19 November 1973, 13 IM 251 (1974). 

78 Signed at Quito, 23 August 1975; ST/LEG/SER.B/19, supra note 31, at 393 piek 
issue; see also LIMITS IN THE SES, supa note 31, No. 69. 

79 Signed at Cartagena, 20 Ncvember 1976, Gaceta oficial (Panama), 30 June- 1978,. 
No. 18. 610. 
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of Senegal and Portugal on behalf of eae: Bissau creates a general ob- 
ligation to “favor, as appropriate, mutual cooperation between natural or 
juristic persons authorized to exercise rights on one side or the other” of 
the maritime boundary.*° 

In concluding this overview of the state practice, it should be observed 
that of about 60 delimitation agreements that have been concluded since 
1942, more than 30 contain mineral deposit clauses. What appears to be 
more important is that since 1970 these clauses or similar obligations have 
been included in nearly every delimitation agreement on continental shelf 
areas. These figures indicate that apart from the delimitation itself, coopera- 
tion in case of a discovery of a common deposit of oil or gas is of prime 
importance to the contracting parties. In fact, one can regard it as a firmly 
settled practice of those states whose interests are specially affected to in- 
clude virtually ‘uniform obligations on cooperation in’ their delimitation 
agreements on the continental shelf. ate 


» / P C] f . 
IV. THE OBLIGATION TO COOPERATE IN CUSTOMARY INTERNATIONAL LAW 


The existence of an extensive and virtually uniform practice among the 
most interested: states of including mineral deposit clauses in their delimita- 
tion agreements may be a step in the emergence of a customary rule of 
international law that would require states to cooperate in the exploration . 
and exploitation of common deposits of liquid minerals.® It is also neces- 
sary, in the words of the International Court of Justice, that the clauses be 

“potentially of a fundamentally norm-creating character.” ® The mineral 
-deposit clauses meet this requirement because the obligation to reach an 
agreement about exploration or exploitation of a common deposit is of 
such a general nature that it could be applied to any common deposit. It 
does not matter that the clause creates a bilateral obligation as long as the 
principle can be applied generally to common deposits. | 

Whether this conventional obligation “has since passed into the gener al 
corpus of international law, and is ‘now accepted as such by opinio juris,” 8° 
depends, according to the court, on “evidence of a belief that this practice 
is rendered obligatory by the existence of law requiring it.”®* This subjec- 
tive element in the emergence of'a rule of customary international law from 
virtually uniform provisions of bilateral agreements can seldom be demon- 
strated by statements of the governments because they rarely explain why 
they include certain clauses in their agreements; and even if they did, such 
explanations would not necessarily suffice to prove a general opinio juris. 

. Hence, it seems more appropriate to infer evidence of a general opinio juris 
from the actual behavior of the states concerned. 

For this purpose, one may consider three reasons why states tend to write 


80 Erekange of Notes of 26 April 1960 heeween France and Portugal, [1960] 19; 
(May 31); see also Limirs IN THE Seas, supra notè 31, No. 68. 

81 As to the relevance of time for the development of customary international es ‘ 
see the North Sea Continental Shelf cases, [1969] IC} Rer. 43. 

82 Id. at 42. ' 887d, at 41, 

84 Id. at 44. `, 
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mineral deposit clauses intc their agreements. First, after the UN Con-. 
ference on the Human Environment held at Stockholm in 1972 failed. to 
accept similar provisions,®* the General Assembly adopted certain resolutions 
that expressed the general principle of cooperation by states sharing a 
natural resource of any kind,® i.e., not only of common deposits of liquid 
minerals. For example, Resoluticn 3129 (XXVIII) states: “it is necessary 
to ensure. effective co-operation between countries through the establish- 
ment of adequate international stendards for the conservation and harmon- 
ious exploitation of natural resources common to’ two or more States in 
the context of the normal relations existing between them.” Although the- 
voting *? leaves some doubt whether these resolutions are adequate ex- 
. pressions of a general opinio juris, they may be regarded as an indication ~ 
of a growing consciousness of the need for legal obligations in respect 
of sharing common natural resources. i 

Second, in unilateral declarations or national legislation on the continental 
shelf, several states ® have expressed their intention to delimit the shelf 
shared with another state by agreement in accordance, with equitable prin- 
ciples, thus following the example of President Truman’s Proclamation of 
1945.° Although these pronouncements do not expressly refer to the 
problem of common deposits, they clearly show a general preparedness among 
states to solve common problems concerning the continental shelf on a basis > 
of cooperation. : -~ 

Third, states normally agree te cooperate with eee to a common de- 
posit of liquid minerals in order to protect their own interests. These in- 
‘terests are primarily of an economic nature. If both states are going to 
exploit. the deposit at the same time, they are interested in cutting extrac-. 
tion costs and achieving maximum production. If only one state intends to - 
exploit the common deposit, there are also legal- reasons for the other state 
: to cooperate. Without cooperaticn, prejudicial exploitation would be un- 


85 See especially, Sohn, The Steckholn Declaration on the Human Environment, 14 
~ Harv. Int’: L.J. 423, 500 et seg. (1973). 

86 GA Res. 2995 (XXVII), 2996 (XXVII), and 3129 (XXVIII) (see supra note 25 ), 

and Art. 3 of the Charter of Economic Rights and Duties of States, GA Res. 3281 
(XXIX), 12 December 1974, 29 UN GAOR Supp. (No. 31) 50. 

' 87 Res, 2995 was adopted by ¢ vote of 115 to none with 10 abstentions. Res. 3129, 

was adopted by a vote of 77 in favor, 5 against (mostly Latin, American states), and 

43 abstentions (industrialized countries). Res. 3281 was adopted by a vote of 120 

‘in favor, 6 against, and 10 abstentions. l 

88 For a recent appraisal of the process of lawmaking by'resolutions of international 
organizations, see Schachter, Tke Excleing International Law of Development, 15` 
Corum, J. TRANSNAT'L L..1, 3 et seg. (1976). 

89 See, e.g., the declatations of the oil-producing states in the Middle East: Saudi 
Arabia, Royal .Pronouncement. of 1949, United Nations a pce Series, Laws and 
Regulations on the Regime of the High Seas, ST/LEG/SER.B/], at 22; Kuwait, Procla- 
mation of 1949, id. at 26; Iran, Law of 1955 Concerning the Continental Shelf, Art. 3, . 
ST/LEG/SER.B/15, supra note 31, at 566. 

90 Presidential Proclamation No. 2667, concerning’ ae pəlicy of the United States . 
with respect to natural resources of the subsoil and the seabed of the continental shelf; 
28 September 1945. 59 Stat. 884 (1945). . | 2 
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avoidable because of, the physical conditions of any common deposit. In 
this situation, this state has to cooperate in order to protect its territorial 


integrity or sovereign rights to the minerals in place, and the exploiting’ 


state must do so in order to comply with international law on the invi- 
olability ‘of foreign territorial sovereignty and ‘sovereign rights. In short, 
cooperation is always required on legal grounds, too. It is from this third 
reason in particular that one may deduce an opinio juris of states as to a 
general obligation to cooperate if a common deposit of liquid minerals is 
discovered, while the other reasons are more appropriate in: determining 
the general background to the legal development of this opinio juris. 

Thus, one arrives at the conclusion that the practice of negotiating and 
seeking agreement on the exploration and exploitation of a common deposit 
and the apportionment of the minerals is not mere usage but has given — 
rise to a customary rule of current international law. That rule means 
that even in the absence of a conventional obligation, no state may exploit 
a common deposit of liquid minerals before having negotiated the matter - - 
with the neighboring state or states concerned.. 

Judge Jessup’s observation in his separate opinion to. the North Sea Con- 
tinental Shelf cases throws some light on the scope and contents of this 
customary obligation: “clearly the principle of co-operation applies to the 
stage of exploration as well as that of exploitation.” * Additionally, one 
may refer to well-established precedents such as the Tacna Arica arbitra- 
tion,” the case of the Railway Traffic between Lithuania and Poland,°** and 
the North Sea Continental Shelf cases,°* which confirm that an agreement . 
= to agree creates an obligation for the parties to negotiate in good faith. Be 
_ This means, in the words of the Lac Lanoux arbitration, that 


the reality of the obligations thus audemeten is incontestable and 
sanctions can be applied in the event, for example, of an unjustified 
breaking off of the discussions, abnormal delays, disregard of the 


agreed procedures, systematic refusals to take into consideration ad- ` < 


_ verse proposals or interests, and, more generally, iri cases of violation 
of the rules of good fai 


AS a me any prejudicial or wasteful exploration or exploitation of a com- 
mon deposit that-contravenes the interests of a state sharing the deposit 
must be regarded as being contrary to good faith. It is hardly possible to 
determine in abstracto whether an exploitation of the common deposit by 
one state, while the negotiations are pending or a dispute remains unsettled, 
- would be in conformity with good faith because much depends upon the 
particular circumstances. Nevertheless, that state should ensure ‘that the 
exploitation is carried out “under een conditions in accordance with 


91 [1969] ICJ Rep. 83. 32 19 AJIL 393, 398 eee 

23 [1931] PCIJ, ser. A/B, No. 42, at 108, 116. 

94 [1969] ICJ Rep. 47. ` 

95 See also Beyerlin, Pactum de contrahendo und pactum de negotiando im Völker- 
recht? 36 ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 
406 (1976). eo . , 

96 Supra note 26; cited from 24 ILR 128 (1961). l 


the technical rules,” as is ‘agreed, e.g., in i the delimitation. agreement be- 
tween Italy and Tunisia.’ 


An essential question of any negotiation is how te apportion the proceeds 


' from. the common deposit. A prerequisite for any apportionment is, of 


- deposit clauses or similar provisions of delimitation agreements provide a - | 
„strict standard for the apportionment requiring that the volume of ex-~ 
tracted. resources should be allocated “in proportion to the volume located : 
‘respectively on either side of said boundary.” ** This solution invokes the 


Wewa. 


course, the cooperation of the parties in delimiting: the exact perimeter of- 


the common deposit ‘in order to determine its contents. Several, mineral 


principle that states have territorial sovereignty or exclusive sovereign rights 
over the ‘natural resources in their land territory and continental shelf. The 
same standard is also to be applied if the delimitation ‘agreement is silent 
on this issue.” Other clauses contain a general stipulation that the parties 


' receive an “equitable share” of the proceeds.” The doctrine of equitable 
apportionment, as it is developed in the law of international rivers and 
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drainage basins, stipulates that tke legitimaté interests ‘of the states con- 


cerned must be weighed against.each other in accordance with the circum- 


stances of the case. . It means in this- context that the geographical dis- . 


tribution of the reserves in the common deposit is not the. sole determining 


factor for the apportionment but that others could also be relevant as, for . 


example, a -change in the geological conditions in the réservoir,*°? the 


amount’ of minerals. extracted prior to the agreement,” the costs of ex-. 


ploration and exploitation,?°* a risk bonus for the exploring company, 105 or 


the parties. Accordingly, the agrzement to share the proceeds equitably 
invokes a flexible standard for the apportionment. Finally, as was already 
shown above, in agreements on areas of overlapping claims the parties 
decided on an “equal” sharing of the proceeds." 106 This solution, however, 


97 Supra Hate 56,, Art. IV, sec. 2, ' 

98 La Plata River Treaty, Arts. 43 and 71, supra'note T7. See also the delimita- 
tion agreements of the Federal Republic of Germany of 1971 with Denmark and the 
Netherlands, Arts. 2, para. 2, supra note 53. 

99 See, e.g., the typical Anglo-Norwegian and the typical Iranian clause, supra at pp. 
229, 230-31. 

100 E.g., thé agreements between Inconesia and Australia, supra note 68; Sudan 
Saudi Arabia; supra note 48, Art. 14; India-Indonesia of 1974, supra note 68, Art. 3. 


101 See the Helsinki Rules, Art: 4, supra note 1; SCHACHTER, supra note 1, at 64 et à 


S€q.; Lipper, Equitable Utilization, in Taz Law or INTERNATIONAL: DRAINAGE Basins 


‘15 et seq. (A. Garretson, R. Hayton, & O. Olmstead eds., 167). 


102 See the example, mentioned at note 34 supra. ' 


103 E.g., Spain-France 1974, Art. 4, para. 2, supra note 41; F ederal Republic of Ger- 


many-Denmark and FRG-Netherlands, Acts. 2, para. 2, supra note 53. 

104 United Kingdom-Denmark 1968, Art. 2, supra note 53. However, the sharing of 
the costs depends also on the kind of cooperation finally chosen by. the parties because 
in the case of coordinated exploitation, for example, each licensee or party bears its 
own production costs. \ 

105 Supplementary Agreement of 1962 to the Ems-Dollart Treaty, Art. 7, para. 3, 


supra note 35. 
' 106 Jd, at Art. 5, para. 1; Japan-South Korea 1974 (Southern Part), Art. 9, supra 


note 39. ' 


- the importance of the discovered cil.or gas for the energy supply of one of | 
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is limited to iese exceptional circumstances and can hardly’ serve as a 
model for situations where the territorial question is settled. | ) 

If the parties do not exploit the common deposit. by means of their own 
organs or corporations, the mineral deposit clause or other provisions of the 
delimitation agreement place considerable emphasis on outlining the co- ` 
operative measures to be taken by the licensees.?%” 

Many agreements contain provisions for the settlement of disputes. By — 
and large, they tend to follow a familiar pattern: industrialized Western 
countries prefer binding arbitration, whereas developing countries favor 
consultation and negotiation. 

When it comes to application of the customary obligation to.reach agree- 
ment in good faith concerning the exploration and exploitation: of a com- 
mon deposit of liquid minerals, one has to consider that this is not a, hard- 
and-fast rule that will produce ready- made results in every situation. . Ín- 
stead, it must be adapted to the circumstances of the situation, and it must, 
be seen in the céntext of the entire body of international law on relations 
between neighboring states, Three pon neal situations y illustrate 
this point. 

In the first case, a statė has discovered that a deposit ene across its 
frontier or dividing line into a neighboring state’s territory or continental 
shelf. Is it required by the “good faith” rule to inform the other state 
about the discovery? . Interestingly, no. mineral deposit clause provides 
‘ explicitly for such a separate and independent duty.” Logically, states’ 
‘can seek agreement about the conimon deposit only if they have sufficient _ 
information at* their disposal. Consequently, one could regard a “duty to 
inform and consult” as an integral part of the duty. to’ seek agreement in 
good faith, as is done in the Charter of Economic Rights and ‚Duties of 


. States and. the other relevant resolutions of the General Assembly. ue In 
a 


107 E. g., Norway-United Kingdom 1965, Artt. 4, supra note 52; + Wale E NT 1968, . ` 


Art. 2, supra note 57; Federal Republic-Denmark and FRG-Netherlands, Arts. 2, para. 
3, supra note 53; Australia-Indonesia 1972, Art. 8, supra note, 68; Spain-France 1974, 
Art. 4, supra note 41; Japan-Korea 1974 (Northern Part), Art. 2, supra note 68, 
(Southerr’ Part) Art. 23, supra note 39. 

108 E.g., Netherlands-United Kingdom 1965, ‘Art. 2, supra wate 53; the agreements 
of the Federal Republic of Germany with Denmark, the Netherlands, and the United 
Kingdom of 1971, Arts, 5 and 4, supra note 53; Spain-France 1974, Art. 5, supra note l 
4l; Japan-Korea 1974 {Southern Part), Art. 26, supra. note 39. Sudan-Saudi Arabia 
1974, Art. 16, supra note 48, even accepted the com oulkory jurisdiction of the IC] con- 
_ cerning disputes that may arise from their agreement concerning the Red Sea. 

109 See, e:g., the agreements concluded between Indonesia and several of its neigh- 
boring states, supra note 68, . , 

110 In practice, however, the discovery of' a M E or natural gas ‘deposit on the 
continental. shelf of any country is normally made public.. In addition, any country . 
. that observes drilling operations at its frontiers or dividing lines may request the neigh- ` 
boring country to consult’ about the possible extension of deposits upon its territory or ` 
continental ‘shelf, 

111 See supra note 86. Art. 3 of the Chater reads: “In the exploitation of Satura 
resources shared by two or more countries; ‘each State must co- operate on’ the: basis of . 
a system of information and prior consultation in order to achieve optimum use of such — 
resources without causing damage to the legitimate interest of others.” ~ 
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addition, the duty to supply the neighboring state with sufficient technical 
information also exists under general international law if and when the 
drilling operations at the common deposit might cause material damage 
to the neighboring state’s territory. As illegal’ repercussions can never be 
predicted, and: as a “State wkich is liable to suffer repercussions from work 
undertaken by a neighbourirg Staze is the sole judge of its interests,” 12? this 
duty exists practically in evezy casz of a common deposit of liquid minerals. 
` It comes into existence at the mcment when the extension of the deposit 
beyond the frontier or dividing Hne is discovered and, as shown in the 
agreements on already discovered common deposits, it continues to exist 
throughout the duration of overations which may have any. transboundary 
effect. A closely related question is that of the scope of the: information 
that is to be furnished. Here again, no specific rule is determinable. How- 
ever, one can generally assume that the information must be sufficient for. 
the neighboring state to prozect itself against illegal consequences on its 
territory or continental shelf." | 
To take another example, ‘et us assume that a state intends to explore 
and exploit an. already known deposit while the other state remains in- 
active. The question then arises of the consequences of this inactivity. If 
a state remains inactive after another state has requested that it cooperate 
in determining the perimeter and contents of the deposit, it does not neces- 
sarily forgo its sovereignty cr sovereign rights to the minerals in place in 
its territory or continental shelf.%* In other’ words, its inactivity does not 
automatically give the other state the right to exploit the whole common’ 
deposit. If the inactive stat= claims indemnification, however, because of 
an unknown quantity of petroleum or gas moved from its part of the com- 
mon deposit into the other state’s part, or if the conditions in its part have 
deteriorated because of that exploitation, the exploiting state may very. well 
have a defense on the grounds of estoppel or acquiescence. This example 
suggests that cooperation is also desirable for a state that is not yet inter- 
ested in exploiting a common depcsit. | 
Finally, negotiations about the exploration ‘or r exploitation’ of a common 
deposit could: fail. At any rete, the obligation to negotiate in good faith 
does not imply an obligatian to obtain consent from the neighboring 
state;145 neither does it imply a duty to reach agreement.* Nevertheless, 
in the case of a final breakdcwn of negotiations, the rules of general inter- 


112 Lac Lanoux arbitration, cited from 24 ILR 138 (1961). l 

113 As regards the duty to inform in the case of projects for the regulation of inter- 
national rivers, the tribunal held in the Lac Lanoux case that a state “is not obliged ’ 
to associate the [other] State in tke elaboration of its schemes.” Id. at 140. 

114 Contra, Onorato, supra not= 14, who assumes that the state would “abandon 
title to property through failure to main-ain a minimum of sovereign rights in the face 
of rival activity, a minimal response, such as a seasonable objection.” Id. at 329, 

115 This means that states have no right of veto against cther states’ operations;. see 
the Lac Lanoux arbitration, 24 ILR 128 (1961). l 

116 See the PCIJ in the Railway Traffic case, supra note 93, at 116; the ICJ in the 
North Sea Continental Shelf cases, 1969] ICJ Rep. 48. 
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national - and the principles of the UN Charter would seas ut Jn the 
first place, this‘ means that the states concerned have to settlé their dispute — 
peacefully, and that no state may deliberately extract oil or. gas from the , 
territory or continental shelf of another state, Considering, however, that 
violation of territorial sovereignty and integrity is hard to prove in the 
case of common deposits of liquid minerals, one can realistically assume 
that a breakdown of negotiations in the absence of a compulsory obligation 
for dispute settlement could easily lead 'to competitive drilling on both 
sides of the frontier or dividing line. . 


V. OVERLAPPING CLAIMS AND THE UNITY OF THE DEPOSIT 


The customary duty to seek agreement on common deposits of liquid 
minerals in good faith always applies to those states whose frontiers or 
dividing lines are duly established in the areas concerned. But which rules 
_ should be applied to mineral deposits in areas of overlapping.claims, where 
no final boundary line has as yet been established, where a line estab- 
lished between two countries is disputed by others, or where a dividing 
line has subsequently been altered by the parties? +”° 

M. W. Mouton assumed in his Hague lectures of 1954 that in such situa- 
tions the principle of the essential unity of the deposit “is a guide for 
countries in framing their delimitation agreements or for the arbitrator who 
is called in in case of dispute. ” 121 Coining the descriptive phrase, “never 
two straws in one glass,” he concluded that “a dividing boundary line 
should not cross an oil-pool.” => Mouton founded: this conclusion’ essen- 
tially on a memorandum on the regime of the high seas prepared by the 
. Secretariat of the’ United Nations in 1950, and on the Grisbadarna case 
of 1909. The memorandum indeed recognizes that the unity principle has 
to be taken into account in the course of any delimitation of the continental 
shelf,” but it fails to explain how that principle is to be applied in this 
context and the consequences it would have. Instead, it refers generally to 

the application of the idea of the unity of a deposit in the international 


117 To mention here but the principles of cooperation (Art. 1, sec. 3), peaceful settle- 
ment of disputes (Art. 2, sec. 3 and Art. 33), and of good neighborliness (Art. 74) of 
the UN Charter. 

118 As eg., between Greece and Turkey or Libya and Tunisia. 

119 In thé southern part of the continental shelf between Japan and South Korea, see 
supra note 40; or in the case of the continental shelf between the United Kingdom, 
Denmark, and the Netherlands until 1971. 

120 The delimitation agreement between Denmark and Canada of 1973, supra note 
104, provides for the possibility of a new delimitation! of: the continental shelf areas be- 
tween Greenland and Canada in an area between 67° and 69° north latitude, if the 
international law concerning the delimitation should change: in a manner acceptable to 
. both parties. Id. at Art. 6. 

121 Mouton, The Continental Shelf, 85 Recuen. nEs Cours 347, 429, et I). 

122 Td, at 421, 422. 

123 Supra note 9, at 112; “Le principe qu'il ne faut pas perdre de vue et dont la 
pratique obligera à tenir compte est celui de unité du gisement.” 
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law of rivers.” In this field, ‘the idea ʻhas some. ni on the concept ` 
of the drainage basin as a hydrological unit, entitling each basin state, 
within its territory, to a reasonsble and equitable share in the beneficial’ 
uses of the waters The unity principle is therefore linked in inter- - . 
national river law to the uses of the resource, not to delimitation., From 
this, one may infer that the memorandum attributes a less specific sense. 
to the principle of the unity of a deposit than Mouton. 

In the Grisbadarna case,** the Permanent Court of Arbitration settled 
a dispute between Norway and Sweden over their maritime boundary at 
_ the Grisbadarna lobster bank. In its award, the tribunal held that in order 
to avoid cutting through the bank the boundary line was not to run exactly 
perpendicular to the coastline. It allocated the bank as a whole to) 
Sweden, however, on the grounds that (1) “lobster fishing in the shoals of . _ 
Grisbadarna has been carried on for a much longer time, to a much larger - 
extent, and by a much larger number of fishermen by the subjects of ||: 
Sweden than by the subjects of Norway”; and (2) “Sweden has performed 
various acts in the Grisbadarna area, especially of late, owing to her con- 
viction. that these regions were Swedish, as, for instance, the placing of | 
beacons” and other acts; ‘to which Norway had not protested.12° In addi- ’ 
tion, the arbitrators stated what has subsequently become oe as the 
Grisbadarna principle: | | 


\ 


_it is a settled principle of the law of nations that a state of things which 
actually exists and has =xisted for a long time should be changed as' 
little as possible; and 


This rule is specially applicable in a case of es interests which, 

` if once neglected, can not be effectively safeguarded by any manner of 

sacrifice on the part of the Government of which the interested parties 
are subjects.?” | 


The award to Sweden was clzarlv based on its historic claim to the whole 
Grisbadarna bank and on Norway's acquiescence to that claim; *° the prin- 
ciple’ of the unity of a deposit apparently had no bearing on the award. 
Hence, neither the memorandum of 1950 nor the Grisbadarna case pro- 
vides a solid legal basis for Mouton’s legal conception of the principle of 
the unity of the deposit. 

More recently, the question has arisen whether the principle of the unity 
of the deposit, would require coaszal states to: regard a mineral deposit in . 


124 “Te droit ‘international consacre daja cette idée en matiére de droit fluvial; elle | 
_ simpose d’autant plus ici que le zisement, loin de se renouveler comme le fleuve, se 
détruit par Pusage:” Ibid. 

125 See supra note 101, 

126 The Grisbadarna Case orny v, Sweden), Hague Ct. Rep. (Scott) 121 (Perm. 
‘Ct. Arb: 1909); for the original = srench version, see id. at 487, or H R. Int'l Arb. ` 
Awards 155. . 

127 The perpendicular line ran 20° in a westerly direction to the south, whereas the 
boundary line ran 19° to the south. Hague Ct. Rep. supra note 126, at 129. 

128 Id, at 130, 131. ` 129 Id, at 130. 

130 Y, Buum, Hisroric TITLES IN INTERNATIONAL Law 20 et seq., 259 n. 3 (1968); 
Padwa, Submarine Boundaries, 9 INTL & Come. L.Q. 628, 645 (1960).: 
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an area of overlapping claims on the continental shelf as a “special circum- 
stance” in the sense of Article 6 of the 1958 Geneva Convention on the 


Continental Shelf, which would possibly justify deviating from the: equi- | 


distance principle for the. purposes of the delimitation. This question has 
generally been answered in the negative in the legal literature. In the 
` North Sea Continental Shelf decisions, the ICJ did not ‘allude to the unity 
principle as a “special circumstance” +°? but rather held that the unity of a 
deposit does not constitute “anything more than a factual element ‘which 
it is reasonable to take into consideration in the course of the negotiations 


. for a delimitation.” +** - It did observe, however, that agreements for joint ` 


exploitation appear “particularly appropriate when. it is a Sa of pre- 
- serving the unity of a deposit.” 14 


In a recent case on the delimitation of certain i: continental shelf areas be- ` 
tween the United Kingdom and .France, the court of arbitration found . 


that Article 6 of the 1958 Convention on the Continental Shelf ‘provides a 


combined equidistance-special circumstances rule, which has the same ob-. 


ject as the rules of customary international law, namely, “the delimitation 
of the. boundary in accordance- with equitable principles.” *** It would 


follow that no factor—neither equidistance ‘nor any other geographical 4 


feature nor the principle of the unity of a deposit—is necessarily decisive 
in delimiting an area of overlapping claims. - Instead, the parties to the 
delimitation negotiations or the arbitrators have. to take account of all the 
factors that may be relevant to the situation’ in order to achieve an 
equitable delimitation. ss 
There. is, of course, no conclusive catalog of relevant io in. inter- 
national law because, apart from geographical and geological factors, vari- 
ous others may be relevant'in a given case, as, for example, the longstand- 
ing and persistent use of the area for a specific purpose, which may con- 
stitute the basis for historic rights or. acquiescence. In addition, it would 
make littlé sense to determiné the factors in abstracto because their rel- 
evance to each case depends essentially on the circumstances. Nonetheless, 


by now it is a well-established practice of states to attribute a different 


weight to. geographical or geological factors in different situations. For 
. example, when West Germany and Denmark redelimited certain areas’ of 
the continental shelf in the North Sea in compliance with the International 


Court’s decision, a certain area where. drilling operations had been con- ` 


131 Padwa, supra note 130, at 645; E. D. Brown, THE LEGAL STATUS OF HYDROSPACE 
67 (1971); Onorato, supra note 14, at 325; unclear: Grisel, The Lateral Boundaries of 
_ the Continental Shelf and the Judgment of the: International Court of ‘Justice in the 
North Sea Continental Shelf Cases, 64 AJIL 562, 583 (1970). 

132 [1969] IC] Rer. 46. ‘. 238 Td, at 52, 53. 

134 Id; at 52, ` 


135 Decision of 30 June 1977 by the: court-of arbitration established by the United 4 


Kingdom of Great’ Britain and Northern Ireland and the French Republic on delimitation 
_ of the continental shelf; see Colson, The United Kingdom-France Continental Shelf Arbi- 
tration, 72 AJIL.95 (1978), and Blecher, Equitable Delimitation of Continental Shelf, 


73 AJIL 60 (1979). See also Art. 83 of the Informal Composite Negotiating Text, | 


UN Doc. A/CONF.62/WP.10/Add.1, 22 July ‘1977, 16 ILM 1143 (1977). 
136 Colson, supra note 135, at 103. i 
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ducted by Danish concessionaires was retained by Denmark, aithoush from 

a strictly geographical point of view it should have been allotted to Ger- 
many." „Apparently, the determining factor was the Grisbadarna prin- 
ciple rather than the principle of the unity of a deposit, because only 
promising traces but no definite deposit of oil or gas had been discovered ' 
in that area at the time of the delimitation.: In the offshore boundary . 
agreement of 1958 between Saudi Arabia arid Iran, the geographical equi- 
distance was modified in the northern part of the area.in order to give an 
equal share of the recoverable oil to both states.® Thìs choice of an 
“economic solution” “° may be explained by the fact that production esti- 
mates had already been made. An economic solution, independent of any 
geographic considerations, was also chosen by Saudi Arabia and Bahrain in 
- their delimitation agreement of the same year.“ Saudi Arabia réceived a 
hexagonal zone of overlapping claims on the condition that it grant half of 
the net revenue from exploiting the zoné.to Bahrain. | - ` 


In contrast to these agreements, in several others the parties gave more © 


weight to geographical factors in delimiting maritime areas and made 
- Special legal arrangements for the mineral resources. Such arrangements, 
a number of which were described in section III, either provided for co- 
ordinated exploitation or transbcundary unitization, or they exempted the 
mineral resources from tke legal consequences of the -delimitation by 
establishing special regimes for deposits in the divided area. If the 
parties finally! cannot agree on the establishment of a frontier or dividing 


_ line, provision for joint exploitation of the mineral resources appears to ape 


an appropriate solution.” 


s x 


i CONCLUSION. 


Normally, any: exploratory or exploitative TENN in a common de- 
posit of oil or gas directly changes conditions in the whole deposit and 


137 See the delimitation agreement between the Federal Republic and Denmark of 
1971, supra note 53. The. deviation is between the turning points Se and Ss. See 
_ RÖSTER, supra note 31, at 177; von Senenk,. Die vertragliche Abgrenzung des Festland- 
‘sockels unter der Nordsee zwischen der Bundesrepublik Deutschland und Dänemark 
und den Niederlanden nach aem Urteil des Internationalen Gerichtshofs vom 20. 
Februar 1969, 14 JAHRBUCH FÙR INTERNATIONALES Recur 370, 385 et seq. (1971); 
Auburn, The North Sea Continental Shelf Boundary Settlement, 16 ARCHIV DES VOLKER- 
RECHTS 28, 31 (1974/1975); WENGER, supra note 35, 132 et seq. 

‘188 Under Art. 4 of the agreement the Danish concessionaires in the ceded area had a 
right to acquire a German license within 1 year after the agreement went into force. 
The same was true for the Dttch ccncessionaires under Art. 4 of the Netherlands- 
German agreement. For a similar provision, see Art. 8 of the supplementary agree- 
ment between Australia and Indonasia of 1972, supra note 68. 

138 Supra note 66. See Young, Equitable Solutions for Offshore Boundaries: The 
1968 Saudi Arabia-Iran Agreement, 64 AJIL 152, 156 (1970). 

140 See Oda’s remarks in Vol. 1 of North Sea Continental Shelf Cases, ICJ PLEADINGS . 
62 (1968). 

141 Supra note 65. 


142 One also could think of joint licensing of a consortium for ‘ ‘wildcat” operations in - 


areas of overlapping claims. Sez Judge Jessup, the ‘North Sea Continental Shelf cases, 
[1969] IC] Rer. 83. ~ 
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always creates an immediate risk of prejudicial or wasteful action. As this 
problem cannot fully be resolved by applying such traditional principles as 
sovereignty, over natural resources, sovereign rights, and territorial integrity, 
the states concerned are compelled for practical reasons to cooperate in the 
exploration and exploitation of-these deposits. In fact, several international 
agreements have been concluded that provide for different kinds of 
bilateral cooperation in developing common deposits of petroleum or 
natural gas. In addition, there is\an extensive practice of bilateral treaties 
that oblige the parties, by means of virtually uniform “mineral deposit - 
clauses,” to negotiate in good faith if a common deposit of liquid minerals 
is discovered in the future. Analysis of these treaties: suggests that the 
obligation to negotiate in good faith about the exploration and exploitation 
of the common deposit and about the apportionment of its proceeds can ` 
already be regarded as a customary rule of international law. As such, it 
‘binds even those states that are not as yet party to any agreement to seek 
an agreement on their common deposits of liquid minerals. Because it is 
left to the negotiators to determine the modalities ‘of the cooperation, the 
state practice has developed a flexible rule of cooperation between neigh- 
boring ‘states regarding common mineral resources which can applied 
in any situation. 

Different legal problems arise if a field or mineral deposit is dieweeed 
in an area that is claimed by two or more states. States are not required 
under general ‘international law to preserve the unity of the deposit, so 
that the newly established frontier or dividing line-may well cut through it. 
In the course of their negotiations the parties are, of course, free to take 
account of the ‘field or deposit as one factor to be considered in the - 
delimitation. 


INTERNATIONAL ‘LEGAL ORDER AS AN IDEA 
By Nicholas. Greenwood Onuf * 


> L THE PROBLEM or INTERNATIONAL ORDER 


International law, its masters tell us, is “the vanishing point of juris- 
prudence.” * So must be international politics, and all of international l 
relations, for political theory. The recurrent and directing theme in polit- 
ical theory is the problem cf order-——how it is provided, maintained, altered, 
and so on.” Order resides in orderly relations, that is, patterned and 
predictable relations, among people, but is abstracted from those relations. 
as any arrangement of norms and institutions that distributes values among 
people. Among peoples, politizal theorists favor the alternative premise 
that anarchy, not order, reigns.‘ By not existing, international order needs ' 
no explaining. Evidence to the contrary can be éxplained away as anom- 
alous or ephemeral, and tuerefore not of theoretical. interest. From this 
follows.the dominance of concern for conflict and disorder and the paucity 
of theory in the study of international polities. 

_ International legal order is doubly ignored because its existence is in- 
explicable in the languages of beth law and, order. Political theory ignores 
the problem of ‘international order by denying it empirical credibility. 
Legal theory is less cavalier. In-ernational law exists, most theorists agree, 
. but efforts to explain how it works fail the test of credibility. To reformu- 
late the proposition, political theory banishes the problem of international 
order; while legal theory vanishes in the face of international law; both 


* Associate Professor, School of International Service, The American University. An 
earlier version of this paper was presented at the 19th annual convention of the Inter- 
national Studies Association, Washington, D. C., February 22-25, 1978. I am indebted 
to fellow panelists Kenneth D. Auerbach, David P. Forsythe, J. Lawrence Hargrove, 
Donald W. McNemar, and Clifton E. Wilson for their comments. 

1 Written by T. E. Holland, a turn-of-the-century master, the quoted words preface ` 
a major essay by contemporary masters McDougal, Lasswell, & Reisman, Theories About ' 


=- International Law: Prologue to a Configurative Jurisprudence, 8 Vincrnia J. INTL L. 188 


(1968). , 
2 See, in particular, S. Worm, Porres anp Vision &-11 (1960). The following 

. discussion is. much influenced bv this book. ` i 4 
-3 'The often ambiguous meanings attached to the word “order” in many disciplines ' 
are surveyed in THE Concepr'cr Orver (ed. Kuntz, 1968). No definition can claim. 
consensual acceptance. a ~~ . so . 
4 Whereas men within eachistate are subject to a common government, sovereign ' 

states in their mutual relations are not. This anarchy it is possible to regard as the 
central fact of international life and the starting-point of theorizing about it.’ 
[Note defining anarchy deleted.] A great deal of the most fruitful reflection about 
international life has been concerned with tracing the consequences in it of this 


absence of government. N i 
These are the opening words of Bull, Society and Anarchy in International Relations, in 


DIPLOMATIC INVESTIGATIONS 35 (Buzterfield & Wight eds., 1968). Bull's essay de- 
velops in more detail some themes discussed herein. i l T 
5 Wight, Why Is There No International Theory’, id. at 17—34. 
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remain absent in the instance of something called “international legal order.” 
Thus, we should not be surprised that the use of this phrase is so limited in 
theoretical discussions, despite the fact that it has the good and solid ring 


of two intellectual traditions behind it. Indeed, as far as I can tell, only . | 


two major figures in international legal scholarship, Hans Kelsen and 
Richard A. Falk, have troubled to use these words in other than casual 
terms and to develop theoretically significant meanings for them:: We can 
turn to their respective forays into this no man’s land, however, only after 
giving further consideration to the dilemma posed for theory by the pos- 


~ 


sibility that order, understood in-terms of law, rather more than anarchy . 


can prevail in those human relations, likè international relations, not con- 
strained by higher, more highly organized relations. Said otherwise, How 
can order éxist in the absence of authority? 

The sine qua non of politics as something more than struggle and dis- 
order is authority. Most definitions of authority see it as combining power 
‘or physical control with willing acquiescence by those controlled. Au- 
thority is therefore hierarchical in nature and more or less synonymous 
with governance and the state. Authority yields order and is supported by 
that order. Such is the view that gained its most powerful expression with 
Machiavelli and Hobbes and has ‘oriented Western political thought, 
whether as guide or foil, ever since. | 

No: such hierarchical arrangements exist in international politics, which 
by definition refers ‘to relations among highly organized entities, themselves 
endowed with ultimate authority. for the territories they cover. This, of course, 
we know as sovereignty. The relations of sovereigns are indisputably conflic- 
tual. They are not, however, merely anarchical. They display order even 
in the midst of conflict. Such order as this cannot be political, as we have 


been using the term, because authority explains nothing about the, order.. 


Only if political theory reaches beyond the causal sequence of authority, 
law, and order, which is at its heart, and searches for the origins, supports, 
and limits of each, do we have a chance of explaining international order. 
The sequence may be reversed, after’ all, just by asking, Where does au- 
thority come from? 


Western political thought has indeed cast a wider net than is implied by | 


a simple relation of authority to order. In the 18th century we find the 
beginning of two competing explanations, moré complex than that which 
merely stipulates authority, for the presence of order. ' If pursued. sufi- 
ciently, both spell the-irrelevance of the political. ` 


The first explanation for authority and through it order is society. The 


liberal tradition exemplified by Locke emphasizes the importance of civil 
society, basétl on property and productive activity, as a support for political 
order. Hobbes and most of his predecessors had this relationship just the 
other way ardund. More memorable perhaps was the correlative liberal 
belief that, of its own, civil society was sufficiently orderly to make the 
need for a specifically political order minimal. The alternative, most 
closely identified with Rousseau, emphasizes the importance of community 
for the existence of order. Communal solidarity, spontaneously realized 


~. 


am 
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and consensually expressed. is more than a support for the’ ME aia 
it supplants it. The communitarian tradition thus goes beyond the liberal 
tradition of minimizing the place of politics. It tolerates at most a division . 
of labor in communal life, and only a as necessary to cope with matters of 
economy. 

In the 19th century rationalist and radical-romantic postions: descended 


. from Locke and Rousseau, respectively, denied the place or need for order 


deliberately provided. The order inherent in nature, man, and man’s ac- 
commodation with nature and other men was thought to suffice in those 
generally optimistic times. Lim-tations in society or the community—the 
natural order, in secular‘ understanding—-were so superficial that human 
intervention would repair the sitaation. Problem solvers, each with a par- 
ticular’ skill to suit a particular problem, replaced the policeman as the 
source of order. The éventual, almost inevitable result was (and remains) 
the rise of organization and management and with it, to use Sheldon 
Wolin’s famous phrase, “the subl:mation of politics.” 5 | 

Only reactionaries—ultramontanists and antirevolutionaries like Maistre 


“who emphasized the profound inationality of human nature—perceived the 


indispensability of authority for order. Their conception of ‘order was 
pervasively hierarchical, nct merely confined to the state or governing ap- 
paratus, but coextensive with scciety at every level and cumulatively re- 
flected ‘in a political leadership that, ideally, was absolute in character. 
Association with such a str:kingly unmodern world view could hardly have 
aided the more limited view of political order to be found in Machiavelli 
and Hobbes in its losing battle with the ideas of Locke, Rousseau, and their 
many successors.‘ 

‘Only on the international plans did the Hobbesian view thrive, and even 
then with increasing contamination from more fashionable ideas. For there 
remained the problem of explaining what little order even-the Hobbesians 
found to exist. Three explanations presented themselves. 

Oné, Lockean in nature, posits an international society. A second, more 
akin to Rousseau, supposes the existence of an international community. 
The third is the one closes? to Machiavelli and Hobbes, not to mention the 
liberal (political) economists, because it is overtly political. It argues 
simply that in the absence of higher authority, the struggle of sovereigns 
can yield a Delencing oR among them, and thus a modicum of order. It is 


6 WOLIN, supra note 2, ch. 10. 

7 The view of order based on authority alone survives in contemporary thought. Its 
more benign form emphasizes the mutually supportive relationship of authority and high’ 
civilizational values held and advanced by elites (being authorities on such matters). 
Of this genre is the current florescence of neo-conservative thought on the threats from 
the Third World to the international order. See,.e.g., Tucker, A New International ` 
Order?, Commenrary, Feb. 1975, at 38. I find myself in sympathy with this view to 
the extent that it challenges the prevailing view, noted above, ‘that international rela- 
tions lack hierarchy. The distributior of power among states is so skewed that we may 
usefully portray the whole syszem of relaticns:as implicitly hierarchical, with only the 
attribute of formal institutionalization missing. for sets of stable, unequal relations to be 
relations of authority. 
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an order hardly worth describing as such—an order of a second order, so to 


speak. Order of the first order, an international legal order guaranteed by - 


authority, being absent, whatever order there is comes from the operation 
of the balance of power, which can hardly be guaranteed to result in order, 
and which: may, in fact, as most commentators note, presuppose certain 
“rules of the game,’ ’ suggesting prior order of some sort. 


The strictly political, second-order explanation of international order 


lives on as Realism. It tends to disregard international law as empirically 
overrated and theoretically irrelevant. Nothing further needs to be ex- 
plained. For those who cannot accept this doctrine because law (they say) 
does exist and order underlies much of international life, solutions lie in 
the ideas of international society and international community. 

A review .of the literature leaves the impression that the phrase “inter- 
national community” has been preferred. There is a- good historical reason 
for this. In the early centuries of the Western state system, sovereignty was 
a personal attribute and the sovereigns a small pool of dynastically related 
individuals. They further represented a community by virtue of their 
common language, customs, religion, and social position. Also known as 
the family of nations, the international community, complete with rules of 
conduct for the relations of sovereigns, was part of Europe’s feudal legacy. 
As such, it very little resembles a tribal or primitive order, although this has 
become a familiar metaphor for the international community. 

Order is explained in a primitive order by reference to self-help and auto- 
enforcement. Approximations of authority, perhaps, lurk in these mech- 
anisms, but not the experiences of Europe. Primitive orders maintained by 
sanctions based only on group ties and member status require a group small 
enough to be left in physical isolation and to permit daily contact among its 
members. Not only is the international community far-flung but, more 
importantly, I think, it resides on thé cultural trash heap of many peoples 
and times. Far too contaminating for a closed order, the influences par- 
ticularly of Rome and Roman law, Christendom and clerical life, and, of 
course, the feudal ‘socio-economy—the stuff of Western civilization, some 
would say—may also be said to yield an international community in a his- 
torically peculiar sense. It is community based on prior conceptions of 
order, themselves receding from active memory, rather than an order born 
of a prior, autonomously created and perpetuating community. Among po- 
litical thinkers Kant was possibly closest to this view when he found order 
flowing from the values of cosmopolitan Europe. :Kant, however, felt that 
these values, and order as well, were progressive in character and not the 
ever more diluted or distorted residue of long-concluded experiences.® 


8 Hence we may “. .. describe human kind not as evil, but as a. species of rational 
beings, who are steadily progressing from the evil to the good, striving against 
hindrances. Thus mankind’s intentions (Wollen) are generally good, but the 
carrying out [of these intentions] is-.made hard by. the fact that the achievement 
of the purpose does not depend upon the free agreement of individuals, but upon 
the progressive organization of the world citizens into a system of cosmopolitan 
scope, 

These were Kant’s last written words, as quoted. and taadaa by C. FRIEDRICH, THE 


PHILOSOPHY OF KANT, at xliii (1949). ` 
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‘Obviously, the problem of order in international relations is hardly solved 
by invoking the idea of community without establishing a content for that 
community. Furthermore, the particular community to which content 
could be given steadily declined cver the centuries, so that by our own time 
it can be said to exist mainly in diplomatic practices and some of the 
quainter provisions of international law.. A new community, uneasily 
cradled in traditional law and practice, may be growing from constant 
visits among high officials and extended contacts among lesser officials in 
international organizations. While recent rhetoric about the global village, 
spaceship earth, and global interdependence is at best evidence of com- 
munitarian sentiments among vanguard intellectuals, the emergence of, an 
actual global community of policy and managerial elites may be one of: 
. the more interesting events of cuzrent history. 

If possible, the meaning of the phrase “international society” is even siege 
concrete than that of “internaticnal community.” ‘Typically, it has been 
used to avoid suggesting an affective basis for order. Society connotes 
order as the consequence ‘of intellect, calculation, and interest, but not 
sentiment.’ This reading of liberal ideas is one we typically associate with 
Realism and is one step removed from the position that anarchy reigns 
internationally. The critical difference resides in the extent, to which auton- 
omous interests are conceived, tc converge, and stay that way, in a sem- 
blance of order.. If such convergence is lacking, conflict with disorder is 
the result. In either instance, interests are defined in terms of power, the 
competition for which is made inevitable by the absence of authority. 

The idea of international society deserves better than this. The liberal 
tradition does, in fact, have a more expansive view of civil society and sees 
it as needing little authority to prosper. The basis for liberal optimism lies 
in the belief that much of the time the marketplace works better- than 
power in distributing values. Th2 devotion to power assumes scarcity. The- 
celebration of property and production assumes growth in whatever things 
are sought. Assured of growth, producers and-consumers unite in special- 
ized groups of inseparable interests. Among nations orderly exchange 
relations are abundantly present, as indeed they have always been, whether - 
Hobbesians care to admit it or not. It does not follow from this that civil 


9 See, typically, P., CORBETT, LAW AND SOCIETY IN THE RELATIONS OF STATES, Part I 
(1951); C. De VisscHer, THEOEY aNt REALITY IN PUBLIC INTERNATIONAL Law, Boox 
Il (rev. ed., 1968). On the emergemce of the concepts of interest and interests as 
answers to the problem of taming human passions, see A. HIRSCIIMAN, THE PASSIONS 
AND THE INTERESTS, POLITICAL ARGUMENTS FOR CAPITALISM BEFORE Its TRIUMPH 
(1977). Passions mellowed rather than tamed would seem to be the sentiments, as 
Durkheim used’ the term in tke Division of Labor, on which community is. based. 
“Sentiments” has a separate meaning in Scottish and British writing (for example, 
Adam Smith’s The Theory of Maral Sentiments), whicli invokes what I take to be in- 
hibition articulated as interest, as a counterweight to passions. In this tradition 
J. L. Brierly wrote: “Some sentiment of shared responsibility for the conduct of a ; 
common life is a necessary element in any society, and the necessary force behind any 
system of law; and the strength of any legal system is proportionate to the strength of 
such a sentiment.” THe Law or Nations 43 (5th ed., 1955). - 
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. relations inevitably ora considerations | of “power cae ‘conflictual 
relations. ‘Both are. likely to be present in different proportions for different 
matters,” ' ca 

Hegel took the liberal tradition a step further in his dialectically con- 
ceived triad of family, civil society, ‘and state. ` If we include tribes, kinship 
. groups, and similar extended families in the first, we see in Hegel an in- 
teresting effort to characterize the order-authority dilemma in the form of 
three solutions. The first, the family, exemplifies the primitive order based 
on paternal authority or on its approximations for extended units. It is 
highly susceptible to dissolution. The third solution, the state, recreates, 
the authority inherent in family life in formal, coercive terms. Authority 
such as this is not at all likely to dissolve in the face of heterogeneous in- 
fluences., The second solution, by contrast, identifies order with civil activi- 
ties per se but adds an order-generating element with the provision of — 
necessary public services. Hegel assumes that the state alone can provide ' 
such services, although post-Hegelian, social philosophy, as well as the 
experience of techno-industrial society, indicates that this is plainly wrong. 
Hegel’s familiar conclusion that the state must prevail in no way under- 
- mines the value of revising the liberal conception of civil society, as he did, 
by adding the ‘administrative component." The combination of orderly i 
exchange relations and administrative servicing creates a growth-sustained 
order which nevertheless lacks the guarantee conferred by authority i in less 
benign circumstances. ` `, 

Despite the fact that ideas like international domuas and TER 


society can be endowed with order-explaining content, writers have rarely  ” 
bothered’ to do so. Instead, they use these terms to absolve’ themselves of _ ; 


further need to explain the presence and limits of international.order. In- 
deed,. these terms are so devoid of content that they are even used inter- 
_changeably without noticeable disquiet.” There is, I think; another factor 


10 The contemporary formulation of this potion combines a critique of the Realist 
assertion that considerations of power are always paramount with a differentiation of 
international: relations into issue-defined sets characterized by distinctive constellations 
of interests and techniques for pursuing them. R. KEOHANE & J. NYE, POWER AND INTER- 
DEPENDENCE (1977). 

11 Obviously, I am separating Hegel’s categories—family, civil S a state, as 
developed in Philosophy of Right—from the dynamic, that is, dialectic, relationship. he 
imputes to them. The dialectic forces Hegel to conclude: i 

Order in civil society cannot be maintained by the same methods as in the tribe; . 
there is a need felt for a quite different structure of authority, and when this need 
‘is met we have what is called the State. A community of producers and consumers 
of the kind described: by the classical economists cannot long subsist where there 
is no‘ State.. Thus, though civil society precedes the State historically, it does so 
by only-a small interval. _ 
The quoted words are by Plamenatz, on whose’ critical appreciation of Hegel I have 
depended. 2 MAN anp Socrery 234-35 (1963). See generally chs. 3: and 4. . Hegel 
could not have countenanced the view of international society developed here by refer- - 
_ ence to’ his categories, but it is quite in keeping with numerous strands of 19th-century 
` social thought to which Hegel contributed without being central, See wouy supra 
note 2, at 357-63. ! 

12 Similarly, Corperr, at.40, an example being De E at 89-100; both supra 

- note 9. “The Grotian conception of.. international ‘society,” ‘according ‘to Bull in an 
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to be.considered here. The writers in question; right to this day, are for the ` 
most part trained in law, meaning the municipal law of one or several states. 
They believe in international law as something strongly resembling munic- 
ipal law, which, of course, is supported by authoritative institutions. . If 
international law is, in fact, "aw in the usual sense but fails to display behind | 
it the usual apparatus of state, this can only mean to a lawyer that in-, 
stitutional sources of order must still be present. They must be part of the. 
law itself and are obscured from all but the lawyer's view for this reason. | 
International law, as a matter of conventional usage, therefore includes more ` 
than its municipal counterpart, While the latter refers simply to a body of 
rules, international law consists of rules and institutions, bound ‘together 
“and given meaning by a kody of doctrine which is borrowed wholesale 
from legal theory, including, of course, theory of the state. Such an in- 
clusive usage obviates the need for a pleonastic. phrase like international 
legal order. While this may make lawyers happy, it begs the decisive 
question how international law yields order in the absence of authority. 
It is, after all, only a convenient fiction that certain institutionalized practices 
and doctrinal supports are the Papa of authority. What needs to be 
explained is taken for granzed. 

One might suppose that political scientists, presumably with Declan: 
_ in the study of order and authority, would not be inclined to use the term, 
“international law” as inclusively as lawyers do. While this is indeed so, it 
does not mean that they prefer to speak of the international legal order. 
Instead, they relate internat:onal law, as a body of rules, to the international 
system. The system is an abstract characterization of international relations 
as a whole, which by ‘surviving, adapting, and otherwise functioning in its 
own right must be greater than the sum of its parts. How, lacking au- 
thority, the system does all this the political scientist is hard pressed to say. 
For reasons of disciplinary bias, he prefers to believe that first of all politics, 
which in the absence of authority means countervailing conflicts of interest, 
and only secondarily law are responsible for. the systems survival.. Putting 
aside the problem of how, and how often, conflict works in favor of order, 
the place of law is clearly not that of enforcement. What the law does 
is communicate assumptions and predispositions about the system among. 
its members. Law expedites politics and, we may further surmise, economic, 
social, and cultural intercourse. This is a functionalist position, as fashionable 


essay of that title in DipLoMatzc INVESTIGATIONS, supra note 4, at 51, depends on the 
solidarity of the society's members. ‘Whether such solidarity is mechanical or organic, 
to use Durkheim’s distinction, is crucial to the existence, respectively, of community and 
society. Failure to make some such cistinction allows the interchangeable use of the 
two terms, but pays for it with vacuity. Among contemporary writers Georg Schwarzen- 
berger most actively insists on a clear distinction between the two. The Rule of Law 
and the Disintegration of the International Society, 33 AJIL 56~77 (1939). In an 
argument similar to the one found .in these pages he notes that “whatever community 
may have existed during the in‘tial stages of the law of nations, it has gradually been | 
transformed into a society” (p. 75). See also J. STONE, LEGAL CONTROLS or INTER- 
NATIONAL ConFuict, ch, II (rev. with’ supp., 1959), for a learned review of! this and 
related issues. 
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anne political scientists TER international ie as is the systems idea 
among political scientists- generally. - 

The virtue of the functionalist explanation of how law: wore is that it 
neatly sidesteps the problem of identifying law with enforcement. If con- 
straint is-not the point of law, then authority need not be present. Such an 
explanation is- precisely what one would expect for orders in which ad-- 
ministrative and managerial activity abounds but evidence of authority 
does not. The functionalist position well suits the circumstances of con- 
temporary international life, in which order is “mostly a matter of steering 
complex activities rather than controlling excesses of behavior. ==» o 

Nevertheless, the functionalist explanation fails an important empirical 
test. It would have us believe that: the communications function of law, 
coupled with politics (of the second order, remember), is sufficient to ex- 
plain-dimensions of order that are not merely social but are fundamentally 
of the type associated with the presence of authority. In other words, the 
functionalist view of law is limited by its dependence on a view of the 
international system that is itself unconvincing. Since the political content 
of the systems idea is so thin, the general acceptance of widespread con- 
straint on behavior remains unexplained. The systems perspective is deeply 
rooted in Realism. Yet functionalists, far more than Realists, believe that 
generalized constraint, rather than constraint as. an ‘individuated response 
to power, characterizes behavior in the international system. By failing to 
support this conveniently benign view of the- system, functionalism is at - 
best a gloss on the thesis ‘of an antecedent international society; dressed up 
in current jargon. - 

The functionalist éeslnnation for the relation of law to order has another 
defect. It disguises the fact that apparently ‘stable circumstances may 
abruptly shift (constraints fail) in the indefensible belief that all changes 
contribute to the system's adaptation and survival. Law communicates the 
fundamental continuity of the system by constantly changing.. This para- 
dox undercuts any possible conception of law as a means of credibly pre- | 
dicting behavior, whether or not behavioral consistency comes in response 
to authority, community sentiments, or routinized social activities. Even if 
law is not simply a matter of constraint, it is always a matter of compliance, 
‘or failure to comply, with ascertainable norms.** Functionalism eliminates 


18 There are a number of lawyers in the functionalist group as well. “The’ inter- 
national system” is largely a product of American scholarship, and a functionalist 
view of law, or politics, is far more esteemed in Anglo-American circles than on the 
Continent, even’ though the -functionalist lineage dates back to 19th-century con- 
ceptions of society in the manner of Hegel’s civil society, popularized by Saint-Simon, 
Proudhon; Comte, and other Continental founders of sociology. In like fashion,.the study 
of regional integration in functionalist terms, though dominated by Anglo-American 
scholarship, is inspired by: developments in late industrial European. society. See infra 
note 23. ° 

14 See Gidon Gottlieb’s provocative contrast. bares an’ “authority ‘model” and an 
“acceptance model” of law. While in the authority model control is accepted to yield 
authority expressed through law, the acceptance model has law, meaning rules and | 
policies, rather than control, as the thing accepted. The difference comes from not 
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_ even this quality of i in the pursuit of system; and its law, as whatever 
happens to be going on at a giver. moment. 

The function of law in the international system, like the international com- 
munity, international society, administration and specialized task perform- 
ance, and the balance of power, explains something about order in the absence 
of authority, but not enough to subordinate or organize the other. partial 
explanations available. Apparently, we are forced to return directly to © 
- the heritage of legal and political theory, not to mention the lessons of inter- ` 
national history, and examine the international legal order as just that—an’ 
order, displaying a lawlike character, yet substantially bereft of the au- ’ 
_ thority needed to ‘produce’ arder ee the agency of law. 


` II. INTERNATIONAL LEGAL ORDER 


In the Middle Ages the order-authority problem simply did not exist. 
The affairs of men obtained thei order from a higher, authoritative order. 
Authority attested to. the fact of higher order and assured mundane order. | 
That order was imperfectly realized in human affairs. cast no doubt on the 
pérfection of its source or even the legitimacy of its less than perfect: agents. 
‘It is this openly antiempirizal quality of medieval thought that lent itself ' 
to secular challenges and in due course invited the scientific revolution. | 

International legal doctrine reflects the long decline of the medieval- 
world view. Secular challeages to the premise of a higher order eventually 
prevailed, perhaps too thor oughly, by denying the existence of order at any 
level. Standing halfway betweea the concepts of divine order and inter- 
national anarchy was Grotius, who found-in reason the way to loosen. the 
link between the two orders whi_e retaining the mundane order in its own 
right. In largest terms this is ‘the international legal order.: Perhaps be- 
cause the nomenclature was yet <o be developed, Grotius failed to use just’ 
this combination of words or anything quite ompa able (a failure also of 
contemporary Grotians but with Jess excuse). 

By the time Bentham coined the term Snemna law,” legal positivism 
had begun its ascendant course. Maturing doctrine outgrew dependence 
‘on order as an organizing concep: or explanatory vehicle, or so it seemed in 
“the golden age of internacional law.” Few ee bothered with the 


.prejudging whether rules reflect the realities of control « or some more diffuse process of 
ordering behavior. The Nature of International Law: T oward a Second Concept of 
Law, in 4 Tue FUTURE oF. THE INTERNATIONAL LEGAL ORDER 331, 362~74 (Black `‘& 

Falk, eds., 1972). Confusion arises when Gottlieb says thatia legal order based on 
pece taice involves “a process of authoritative decision-making” :( emphasis in original). 
“Authoritative” ceases to be’ an adjectival form of the noun “authority” as Gottlieb uses 
it in the authority model and becomes instead the term found in McDougals celebrated 
formula, “authoritative and controlling decisions.” In the first instance authority in- 
corporates’ control; in the second authority and control stand apart. If the hallmark of 
all law is acceptance, whether of control expressed through rules or of rules and | 
policies expressing more complicated relationships than those of autaority, the better ` 
word to designate the consequences of acceptance is legitimacy, not authority. Gottlieb 
is on firmer ground when he speaks of “principled decisions.” See also infra note 18. 
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piGeadtiodty problem in the context of international law. After John 
‘Austin’s dicta about the relation of .sanctioning authority to law and the 


absence of both at the international level, their failure to face the issue is 
. inexcusable. Yet positivism, which its proponents lamely adapted to the 
circumstances of international life by alleging that consent was the basis 
of legal obligation, is the dominant intellectual tradition in international 
legal thought. Among: positivists, Hans Kelsen and his followers are major 
exceptions to this generalization. 

Kelsen recast, the consent hypothesis v positing a relationship among 


+ 


all international legal rules so, ordered that consent given to the most basic , 


validated all others. That consent was given to the basic norm admittedly 
remained a hypothesis, but of sociological’ rather than legal interest. The 
system of norms so validated was a legal order. Kelsen preferred to believe 
that all domestic legal orders gained their validity by reference to a single 
superior order, namely, ‘the international legal ‘order. Consequently, all 
law, not just international law, was derived from one basic, though hypo- 


thetical, validation by consent. The empirical and logical problems as- 


sociated with the position (How could domestic legal orders have come 
first? How can states as domestic legal orders have consented to a norm 
from which they derived their validity?) are notorious. 


‘Even if the postulate of the unity of legal orders is an act of faith for 


Kelsen, this need not prevent any of them, including the international legal 
order, from being real, The derivation of binding quality for every rule 
from a single, encompassing act of consent is merely formal. Kelsen sought 
to bolster the formal order with a substantive ordering mechanism which 


makes the body of rules effective as rules of law. This means they must be’ 


enforceable in principle even if they are not enforced in every instance. 
Since international law cannot be enforced by the authority \of the state, 
the only solution, as Kelsen saw it, was the sanction of primitive law—self- 
help, in international relations taking the form of reprisals. 


That states use reprisals to enforce the law on their own behalf is easier 


to establish deductively than inductively. States may use the term “re- 
prisal” for acts which they engage in for a variety of reasons. Even if we 
can establish that some acts are really reprisals; candidates for inclusion in 
this category are too few to serve as the’ operative basis of law and order 
internationally. There is simply’ too much distance’ between the degree to 
which states resort to self-help and the dimensions of order said to result.® 

As we saw above, the analogy between international and primitive order 
centered on self-help tells us too little about either by obscuring the great 
differences between them. Kelsen’s proof that the international order is 
truly legal is so logically stated that most of his readers come away im- 


pressed by it, but unconvinced. Kelsen treats us to two magnificent illu- _ 


sions. One we see when he orders all law under one validating norm; 
the other, when he effectuates rules through self-help. What is left after 


the tricks? The one important thing is the idea that the order is an order © 


15 See further N. ONvur, REPRISALS: RiTuaus, RULES, RATIONALES’ (Research Mono- 
graph No. 42, Center of International Studies, Princeton University, 1974). 
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because states have consented -to it and made it work as such—as an order 

- without authority behind it. Kelsen formulated this insight in his own 
cogent way by stating that “legal order, as a whole, must be by and large . 
effective in order to be valid,” end that this principle -is itself a rule of 
international law.*® States must live by the rule that the legal order has 
_ to work like an order, or there is no order, Presumably, they consent to this 
_ rule because they have no tolerable alternative. In short, we can say for 
Kelsen (who would not say it for himself) that the need for order, acknowl- 


` -edged in the form of a rule, makes for order. 


As the other major writer to use the term “international legal order” 
meaningfully, Richard A. Falk is by his own- admission indebted to Kelsen. 
His other, even greater debt is to Myres S. McDougal and his associates at 
“Yale Law School, whose many works focus on “world public order.” This 
choice of words is noteworthy: at once it suggests something novel and 
something ‘familiar. “Public” is a term referring to the realm of politics 
' without directly invoking the presence of authority.*7 Its use permits Mc- 
Dougal ‘to write about international law without having to call it that. 
Thus, McDougal avoids two failirgs of the positivist position: the dilemma ` 
posed by the not so obvious legal status of international law and the tend- 
ency to see international law as more than a body of rules, that is, as an 
order simply because it seems to be legal in character. This important. 
corrective of McDougal’s is more than offset by his disinterest in how a 

‘public order without the support of authority might happen tc be orderly. 
` McDougal approaches the ordez-authority dilemma in a number of ways, 
none of them developed sufficiently to be particularly satisfying. The first 
merely stipulates the existence oč authoritative and controlling decisions, 
which are nothing other than law. They are alsa at the heart ‘of public 
order, including world public order.4* For McDougal, authority and con- 
trol mean what authority doss.fo> most writers. Some control and others 
accept it. While juggling words to make it seem otherwise, McDougal 
appears to grant at least formal sufficiency to the traditional explanation 
that order exists by virtue of law supported through authority. The only 
difference is his focus on authoritative decisions (in his terms, authoritative 
and controlling decisions), whick may be found even in the absence of 
hierarchically organized authority. Who, lacking authority, nonetheless 


16 H, KELSEN, PRINCIPLES OF INTERNATIONAL Law 414 (1952). 
17 Similarly on public, see Wor, supra note 2, at 9-10. ‘ 


18 Within the decision-making process our chief interest is'in the legal process, .- 


by which we mean the making of authoritative and controlling decisions. Authority 
is the structure of expectation concerning who, with what qualifications and mode 
of selection, is competent tc make which decisions by what criteria and what - 
procedures. By control we refer to an effective voice in decision, whether author- 


ized or not. 
Less straightforward, and possibly tauto-ogical, is this: “Since the legal process is among 


the basic patterns of a community, the public order includes the protection of the legal 
order itself, with authority being used as a base of power to protect authority.” The 
last sentence is one of the very few references to legal order in McDougal’s work. Mce- | 
‘Dougal & Lasswell, The Identification and Appraisal of Diverse Systems of Public Order, 
in McDoucat & ASSOCIATES, STumtes IN WorLp Pusiic Orver 3, 13-14, 15 (1960). 
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makes suena decisions? | McDougal suggests that certain individuals 
are authorized to render controlling decisions by acting simultaneously as 
agents of their own- states and of the larger public order. This idea is 
intriguing but ultimately wanting.’® It makes the most sense when the 
agents in question are basically technicians with responsibilities their tech- 
nical competence can serve in the interests of both their states and the 
larger order. To the extent, however, that agents are statesmen who deal 
with large problems not subject to disaggregation and piecemeal solution, 
they will see parochial and universal interests diverge and give the former 
priority. The proposition that statesmen promote the larger order while 
they act on behalf of their states explains something about order only if we 
further-assume that order per se is in their states’ interest. 

McDougal and his associates make just this sort of assumption by in- 
voking the idea of a world community. In this instance the community is 
a collection of like-minded individuals who make policy for states and who | 
‘understand the need for order to conduct international relations, to protect . 
other communities consequential to the business of states, and, most dif- 
fusely, to advance universal values.” This community of statesmen pro- 
motes order so that members can do their jobs for states, even though these 
jobs may be to further disorder for state ends. 

Where does the community get its decisive role? Who authorizes its 
members to manufacture an orderly environment within which to conduct 
relations? It would take an order in the first place to set up or permit the 
-evolution of such a community. McDougal and his associates imply pre- 
cisely this by distinguishing between constitutive and public order pro- 
cesses of decision.” The former create the circumstances under which the 
latter occur. Reference to constitutive decisions is McDougal’s last and most 
direct attempt to explain the presence of order-at a level transcending 
states. Constitutive decisions cumulatively represent an order among states 
—a legal order—made and consented to by states collectively thr ough their 
duly authorized agents. 

McDougal has taken‘us full circle by positing a constitutive order to ex- 
-plain public order. The route is so circuitous that we barely realize we are 
back, not just to legal order, but specifically to Kelsen’s order constituted 
by states for themselves and in the form of law to help make it work as an 
order without authority. McDougal differs from Kelsen by not reducing’ 
the constitution of the order to a single, logically prior norm.. Instead, the 
constitution is substantive, ongoing, and empirically accessible. The em- 


19 The idea is Georges Scelle’s, whom McDougal acknowledges the many times he 
uses it. See, e.g, M. McDoucar & F. Fericrano, Law AnD MINIMUM Wortp PUBLIC 
Ornper 39-40 (1961). i 

20 This position (McDougal & Lasswell, supra note 18, at 10-12, 15-16) is innovative 
because it permits a number of international communities, and public orders, to. exist at - 
once. ‘Its weakness lies in the lack of content for any. such community, including a 
postulated world community, so as to make the basis of its order evident. ~ Listing 
processes, types of participants, and values does not help. 

21 McDougal, Lasswell, & Reisman, The World Constitutive Process of Decision, in 
1 THE FUTURE OF THE INTERNATIONAL LEGAL ORDER (1969), supra note 14, at 73. 
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phasis on these qualities is entirely salutary. It is also McDougal’s great’ 


legacy to Falk. The formal, logical qualities of the order and its constitu- , 


‘tion are McDougal’s least concern. His greatest concern, of course, is: the 
context in which the order resices. Contextual specifics. march through 
McDougal’s pages in veritable regiments, mustered to delight the mind's © 


eye. Yet the intellectual order McDougal so forcefully imposes on the con- «| 


text serves to obscure the underlving legal order, which becomes evident 
when the contextual specifics are stripped away. | 

Falk’s joint endowment from Kelsen and McDougal is an awareness that 
the international legal order is an order that lacks ‘the. support of enforce- 
ment mechanisms but is constituted’ to work as an order nonetheless. Falk 
clearly differentiates between ‘vertical and: horizontal systems of order and 


finds the international legal order just as clearly an instance of the latter.?? 


He wisely avoids a frontal assault on the question, How can the order be | 


what it is? by. asking instead, How did the international legal order, as a 
historical reality, come to pass? His answer is disarmingly simple and 
genuinely persuasive: It was const:tuted by ranking statesmen in the setting 
of peace deliberations at the end of the Thirty Years War. The historic 


fee ea 
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international legal order is indeed the Westphalian system of order. Itis ` 


strictly horizontal in character, being dèprived of hierarchical structures 
of authority. Falk borrows McDougal’s nomenclature by insisting that this 
system of order ‘involves authority relations, but this is a confusing and 
unnecessary formulation since it Ceparts from the usual sense of authority 
as involving the reality of control as well as.expectations about the propriety 
of control. Bearing this in mind, Falk is quite to the point in saying that 


“the international legal order is a socio-historical product cf convergent 


77 og 


perspectives on formal authority and actual behavior. 


If states created an order in Westphalia, then it is important to realize i 


that they understand it as a whole thing; an order to be effectuated as such. 
This is the reconciliation of Kelser and McDougal: the order is treated by 
its makers and benefactors as historical reality and formal entity at one 
and the same time, Falk also pcints out, as. its makers and users surely 
know, that the order was designed to provide a bare minimum of order, that 
controlled disorder is a reasonable expectation, and that the order itself 
grew continuously, even expdnentzally and as a result of disorder. While 
the body of law and institutions expanded enormously, and with it the 
domain of order, the means for securing and supporting that order grew 


22 This was Falk’s ‘first intellectual tesk. | International Jurisdiction: Horizontal and 
Vertical Conceptions of Legal Order, 32 TEMPLE L.Q. 295 {1959). See also Gottlieb, 
supra note 14, at 331-39. 


28 Falk, The Interplay of Westphalia. and Charter. Conceptions ‘of the International . 


. Legal Order, in 1 THE FUTURE or THE INTERNATIONAL LEGAL ORDER, supra note 14, at 34. 


“Actual behavior” means generally behavior that does not reflect a stable pattern of ` 


control. Stable patterns that do emerge, like major powers’ spheres of influence, are not 


matched by perceptions that they are appropriate. Falk perhaps underestimates the extent - 


of Anglo-American control matched’ with doctrinal dominance during ‘international law’s- 
so-called golden age 'of stability end acceptance. See also Falk, A New Paradigm for 
International Legal Studies: Prospects and Proposals, 84 Yare L.J. 969, 975-92 (1975). 


¢ 


. Voting in the United Nations plenary organ, the General Assembly, for 
- the most part means less. than the variety of acts affirmed by tradition as 


ot 
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‘only modestly. After nearly ` three centuries, ‘the ares was still funda- 


mentally horizontal‘in structure. ` 

Falk believes that the'members of the Westphalian order, sensitized to its 
limitations and problems after two world wars, reconstituted it in, 1945 
through the Charter of the United Nations. The Charter stitches into the 
fabric of the received order some new material, especially on the subject 
of what and how much the United Nations can'do as an: organization. 
Though small in number, these added strands ‘are remarkable for their 
elasticity. To pursue the metaphor, they give the fabric rewoven at San 
Francisco a shape wholly different from the flat, horizontal order fashioned 
centuries before. Indeed the new order, as Falk sees it, has functional 
pockets capable of vertical as well as horizontal expansion in response to 
propitious circumstances and the’ passage of time. 

The new order is basically organized like the old one; because the ab- 
sence of authority necessitates this. The new departs from the old, how- 


. ever, by incorporating in the Charter a small supply of broadly stated 


provisions that lend the weight of constitutional validity—virtually the 


weight of authority—to. changes in the order, ,especially those: expanding. 


the ordering capabilities of the United Nations' and its organs, to which 
states have overwhelmingly consented. In due course the order would 
have responded to these changes anyway, but the pace. is so much 
quickened that a transformation of the order is at least conceivable. 

Falk is not by sleight of hand dismissing the role of states in effec- 
tuating an order only latent.in the Charter. He is really only showing how 
the Charter makes it easier for states to consent to its emergence. He is 
misleading, perhaps, in dramatizing the difference between old and new 
by contrasting the consent needed to make and maintain the Westphalian 
order with the formation of consensus in the Charter order.’ Consensus 
requires virtual-unanimity, as far as. Falk is concerned, so ‘the contrast with 
consent is less substantive than symbolic. Consensus takes on special 
meaning because the Charter, as Falk interprets it, endows such expressions 


of collective will with an immediate constitutive impact not pee in the — 


traditional order as it was once constituted. 

The difference between consent and consensus is also procedural. . States 
usually consent to quite specific things, and a general legal obligation with 
respect. to classes of such things can be inferred only with the greatest of 
care. Consensus is something states express all at once and in general 
enough terms for the extent of obligation to be immediately evident to all. 


acts of consent.to law in the Westphalian order. Yet, there are occasions 


when the votes are on statements of principle. Typically, they are unani-. 


mously adopted, referred to as expressions of consensus, and constantly 
reiterated and reaffirmed. They are not taken lightly in United Nations 


circles and many writers, nee Falk himself, attach exceptional signifi-i 


cance to them. 
Chapter L.of the.Charter, which states the RTA and purposes of the 


~ 
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re me is sss cast in a generalized fai that is set apart from the 


concrete terms of the rest of the Charter. As Falk observes, chapter I is a 
study in ambivalence, being in part a recapitulation of the Westphalian 


‘order and the limits that order pleces on institutional arrangements and in 
. part a schematic statement of something altogether different—the new order, e 
_not, operationalized in‘later chapters. When the principles elaborated ‘by | 


the General Assembly are placed next to chapter I, the effect of the former 
becomes obvious. They flesh out the bare bones of the new order antici- 
pated in the Charter. Chapter I stands out from the ‘rest of the’Charter | 
because it was intended to; similarly, the elaborating principles, for. the 
most part embodied in declarations, stand out from the bulk of General 


` Assembly resolutions. By their nature these statements are generalized in 


language and universal in scope. - Such attributes would seem to char- 


acterize the constitutive elerzents of a legal order. In a sense, then, the ` 


General.Assembly has become the center os for the constitutional congress 
that was begun in San Francisco. `` >` 
Predictably, the impetus for tke continuing effort to reconstitute: ‘the 


. world’s legal order comes from ics newer, relatively deprived members. | 


— 


Conversely, resistance has come from the Western states which exercise the 
greatest control over the day-to-day reality of the present order. The 
principles constituting the new order emphasize over and over again the 
changing relationship of sovereigrty to the responsibility of all members 
for each other’s welfare and the ‘requirement for them all to tolerate the 
concern of the legal order’s insti-utions with the administration of that’ 
welfare.”# 

The principles of the new per clearly imply an eventual redistributioti 
of authority to make it all work. It is possible that such a level of con- 
sensus on these principles obtains <hat.they operate automatically, but this 
is unlikely. The only alternative is that the order is endowed with sufficient 
authority to permit it to be effective in the face of dissidence. Falk iriti- 
mates that the technique for solving the order-authority dilemma, made 


‘all the more evident by the drastic increase in the things to be done in the 


name of the order, is built into the new order itself. The promulgation of 
the order gradually conditions its members to accepting the consequences 
of its operation, which includes the eventual redistribution of authority as 
well as substantive benefits. By being there the new order becomes a way 
of thinking and then a way o= doing things.™- 3 


24 See Onuf, The Piok ‘of Wonintervention, the United Nations, and the Inter- 
national System, 25 Int’. Orncanrzatior 209 (1971), on tke way new principles and 
old are related to convey the impression that a new order is in the making. The Dec- - 
laration on the Establishment of a New International Economic Order (GA Res. 3201. 


. (VIT)) most forcefully directs attention to the new order's novel elements. 68 AJIL 798 


(1974). 

25 The role of learning, and of “perceptual conditions” generally, in the passage of 
authority from lower to higher institutional levels is a theme that permeates the literature 
on regional integration, especially that əxtensive literature influenced by functionalist 
ideas. See further Keohane & Nve, International Interdependence and Integration, in 
8 HANDBOOK oF POLITICAL Sciænze 381-82 (Greenstein & Polsby, eds., 1975); Haas, 
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- TL”: Tae ORGANIZATION OF THE INTERNATIONAL LEGAL ORDER 


The transformation of the. international legal order is for Falk the old 
order transcended within itself. Yet he understands that this cannot be. 
an automatic-process, taking place as if there were no world out there.” 
A host of circumstances, the world itself, intrudes. If the world the way it 
is intrudes, the oe it is finds . expression in the organization of its nee 
order. 

Falk’s emphasis on the functional. possibilities contained in chapter I 
does not change the fact that most of the Charter’s provisions are devoted 
specifically and. unambiguously to institutional forms. These forms and 
their counterparts in similarly constituted organizations of varying regional 
and functional scope are indeed the primary features of the international 
' legal order’s current organization. While Falk may seem to construe the 
“black-letter” Charter as a facade. for the real Charter within, waiting to 
come into its own, this is a misleading impression that he might have 
` corrected had he organized in one place his many observations on the 
organization of the legal order since 1945.?7 

i At worst, Falk is guilty of suggesting that the drafting of chapter I = 
the Charter’s framers was clever, almost conspirational, when quite plausibly 
their functional formulations aré ambiguous and overly general not because © 
of a’ shared vision of the future like Falk’s but because of insoluble differ- 
ences on preferred principles and purposes. Whether a new order was 
ingeniously secreted in the old’or the old ambiguously reinvented is much | 
less to the point than the trend. of events after 1945. Falk is clearly right 
in depicting the trend as taking the direction of more elaborate organiza- 
tion and institutional innovation, within broadly constituted limits, to -cope 


Turbulent Fields and the Theory of Regionàl Integration, 30 INTL ORGANIZATION 173, 
186-98 (1976). 
_ 26 Falk uses the metaphor of a helix to convey his view a progress in Seat “In - 
this view, the future is neither a projection-of the past, nor a series of repetitions, but ‘is 
rather a sequence of ascending spirals which exhibits a complex interplay of recurrence 
and innovation,” NucLear PoLticy AND WorLp ORDER: Way DENUCLEARIZATION 28 
(World Order Models Project, Working Paper No. 2, 1978). In the context of a 
Charter-based transformation of the international legal order, the image of the double 
helix comes to mind. Chapter I and the-rest of the Charter are separate, | entwined 
spirals, the former being strengthened as the latter is diminished. ae 
27 Consistent with Falk’s view of the Charter in terms of its functional possibilities is 
his. functionalist view of international law per-se. His treatment of the functions of 
law is among the most sophisticated to be found anywhere. The Relevance of Political 
Context to the Nature and Functioning of International Law: An Intermediate View, in 
R. Favx, THE Sratrus or Law IN INTERNATIONAL Socmry 41 (1970). .This essay also . 
exposes Falk’s debts to Kelsen and McDougal. Hence the intermediate view. No 
- single work fully develops Falk’s view of the functional possibilities built into the 
Charter order, although coming closest is The United Nations: Constitutional and Be- 
havioral Tendencies, in FALK, A GLOBAL APPROACH TO NATIONAL Ponicy 169 (1975). 
Additional materials by, Falk on constitutional and organizational trends can be found 
in The Status of Law, but missing, for example; is his important essay, The Beirut Raid 
and the International Law of Retaliation, 63 AJIL 415 (1969). 
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with the burgeoning demand for order- and the meager allocation -of 
-authority. . 
Falk accounts for aeai T by olane the maxim 
that form follows function. However true this may be at a very general 
level and over great periods of time, it obscures a problem raised by the | 
Charter’s brief history. ‘Would nct the Charter’s fixed forms get in the way - 
of the pursuit of functional possibilities? Even if we ignore the likelihood 
of a lack of consensus among states on the virtue of great changes and the 
inevitability of organizationa_ inertia, the problem remains in -the ‘very fact 
that the organization was set up to do the kinds of things done in greater 
or lesser degree in the Westchalian order. Just as clearly, the organization 
was not set up to do those things contemplated in. or made possible by ` 
chapter I. Competing orders may be chartered but not equally charted. ` 
Because he ignores the problem as stated, nowhere does Falk offer a 


solution to it, more specific than that contained in the formula that form ` 


follows function. Apparently, specific forms are infinitely adaptable because 
they are secondary to functimms, which are open-ended by design. Such a 
view dismisses textual considerations beloved not just by lawyers but by 
statesmen not so insightful, cr visionary, as Falk. They, in turn, are likely 
to dismiss Falk as a dabbler, even a meddler, and a dreamer, unpracticed 
in the gritty details of daily diplomacy. 

The problem of an order with fluid functions and fixed forms also dis- 
appears if we go to the other extreme and discern in the Charter not func- 
tional implications divorced trom institutional specifics, as Falk does, but, 
instead, specific realizations of generic forms comparable to the organs that 
exercise the authority of govesznments. Comparable functions are obviously 
not performed but are said ta be latent in the arrangements. The view of 
the Charter as a pre- or proto-government is taken for granted in most legal 
treatments of international institutions. The Charter’s framers gave the 
Security Council the form o? an’ executive organ, the General Assembly a 
legislative organ, and the World Court a judicial organ.*® Depending on 
the willingness of the membership, the organization could grow into re- 
sponsibilities prefigured by is institutional arrangements. I: is as if the 
Charter were'a full-scale model of governmental authority waiting for man- 


_ kind to grow up to it. 


Exactly the same model underlies the presumably radical measures ` 


~ favored -by proponents of world government. Restless over mankind's 


perennial immaturity, advocates of world government simply take the proto- 
government of the Charter and make it real by giving it ee: ‘While 


28 Falk, The Interplay, supra noze 23, at 61. 

29 See, typically, D. Bowerr, TEE LAW or INTERNATIONAL INSTITUTIONS, passim (3d 
èd., 1975). Commonly, the General Assembly is said to be a deliberative body, “not 
invested with legislative powers,” because its resolutions are not binding. It is nonethe- 
less assumed that the General Assembly is modeled after a legislative organ in all re- 
spects save that of being able to cake law directly. Such deviations from typical forms 
are accounted for by the “rudimextary character” of the organization. A discussion ‘in 
these terms, and the source of tre’ quoted words, is Lauterpacht, 1 L. OPPENHEIM, 
INTERNATIONAL Law: A TREATISE 423-24 (8th ed. H. Lauterpacht, ae 
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‘they would. ikes with institutional forms, they remain committed to the 
basic format already half a century old.” z 

H institutionalists avoid Falk’s tendency to make too little of the Charter s 
institutional forms, they err just as much by making too much of them. 
More accurately, they make these forms into something historically and 
analytically they are not—conventional organs of government, Were they, 
- this, they would divide up governmental tasks into functional stages. There 
is a legislative stage, in which a specified kind of organ makes the law for 
all the social order's concerns; an executive stage, in which a specified organ 
applies the law; and a judicial stage, in which a specified organ evaluates 
the law and its application. This arrangement is perhaps the most efficient . 
way of dealing with the tasks of governance when the authority exists to 
do so. 

The Charter did not provide a legislative organ, or a Sroine thereof, 
or an executive or, the World Court’s name notwithstanding, even a judicial 
organ simply because the need did not exist then, nor will it in the fore- 
seeable future. In fact, the Charter itself is little more than an ensemble | 
of 19th-century instrumentalities cobbled together to deal with the diverse 
failings of the Westphalian order. Thus, a full-membership conference 
organ was devised to promote discussion and action.on a range of concerns 
salient to most states, but critical to very few. Other organs were more 
specifically allocated responsibility for such matters as control of conflicts, 
_ administration, cooperative endeavors, legally definable controversies, and 
some dependent peoples. While anything but precise in their delimitation 
of responsibilities, these several institutional arrangements divide up. things 
to be done into substantive areas. 

With some overlap, each organ is responsible for whatever is to be done 
by the organization as a whole in that area. The extent to, which any 
organ has the authority to get things done effectively varies from one to 
the next and generally stands at a low level in comparison to that held by 
the organs we associate with governments. This is in keeping with the 
requirements of the Westphalian order, which presupposes the surrender ‘of 
authority by participating units only to the bare minimum: needed for a 
very modest servicing of the system. 


` 


30 On the practicality of revising the Charter to achieve world government or drafting 
‘a new treaty for world government nonetheless supplementing “existing machinery of 
the United Nations,” see G., CLarx & L. SOHN, WorLp PEACE TuroucH Wor.p Law, 
Introduction (3rd ed., 1966), which justifies the latter expedient, earlier editions having 
preferred the former. The real break from the traditional format would have to be 
the treaty signed in 1951 establishing the European Coal and Steel Community. It is » 
greatly limited, of course, in its area of substantive concern and in. the preservation 
of: a classical institution of the Westphalian order, the Council organ. The Council 
exists to provide state members collectively. with oversight, steering, and a safety valve. 
Nonetheless, the High Authority, Assembly, and Court organs are defined in terms of 
executive, incipiently legislative (deliberative), and judicial functions, respectively. The 
subsequent development of the Eurapean Community and its major organs is another 
story, far too complicated ‘to be traced here. We are properly warned not to look for 
institutional tidiness that has long disappeared or for an emergent, single center of 
authority in the institutional jumble, we do find in Europe. Haas, supra note 25, at 212. 
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The principle of organizing governance ‘by substantive areas is funda- 
mentally different from that of organizing it by functional stages. The 
literature of comparative government and politics seems generally inatten- 
tive to the difference, as does that of liberal political theory, even though 
the latter has sanctified the functional stages principle as the doctrine of 
the separation of powers.** Nevertheless, a significant increase in the inter- 
national legal order's ordering capabilities, implying as it does a compar- 
able increase of authority evailable to international institutions, clearly de- 
mands a change in the ordering principle employed. Forms would not 
simply extend their functional range, or expanded functions alter the- forms 
available for their performance. Rather, a given form would broaden its 


_substantive range while a given function would begin to be consolidated in - 


one of the several organs in which it was previously found. These changes 


would be interactive and more or less simultaneous, yielding a transforma- ' 


tion of the constituted order. The result would approximate the institu- 
tionalists’ mistaken sense of what already exists; functionalists like Falk | 
would be more sensitive to the fact that something quite profound + was 
happening. 

More than anyone else, F Falk has been the one to alert us to behavioral 
and constitutional changes already under way and to provoke interest in 
their ultimate significance. He has identified an emerging cuasi-legislative 
competence of the General Assembly and a quasi-judicial competence of 
the Security Council. An emergent executive competence of the Secretary- 
. General is, of course, something many writers have commented on. Taken 
with the obviously decrepit condition of the World Court, these develop- 
ments, however hesitant, point to’ the possibility of a transformation from 
the institutions of a horizontal order, dividing labors into substantive. areas, 
_.to a vertical order organized by functional stages. 

The pattern of changes, zs they have become visible over three decades, 
is full of surprises. Only the General Assembly fits the institutionalists’ 


preconceptions about the Charter as a proto-government. The rise of the ` 


Secretary-General was barely anticipated and the decline of the World 


” 


Court not at all. Nothing is more surprising than the Security Council in- 


the place thought to belong to the Court. No one, not even Falk, has gone 
from disparate constitutional developments to the general interpretation 
offered here. Its virtue is that it solves the puzzle of diverse changes by 
construing them as elements of a single, sweeping transformation caused’ by 
a change in ordering principles. Its weakness is what it leaves unexplained: 
- whether transformation is ineluctable. ` 

The unanswered question is whether and at what pace this transforma- 
tion from horizontal to vertical order through constitutional adaptation, 
‘apparently just begun, will actually take place. If in some autonomous 
fashion states have shifted some authority to the legal order, then it follows 


rather nicely that the institutional arrangements of the Charter are gradually 


81 This is most egregiously the case with G. ALMOND & G. B. POWELL, COMPARATIVE 
Pourrics: A DEVELOPMENTAL AprRoaCH (1966). This influential book expressly links 
its functional theory with liberal political theory’s concern over the separation of powers. 
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_ being reoriented to resemble the conventional branches of centralized 
governments. This is not, however, a strictly necessary relationship. The 
reorientation could be taking place in advance of. the’ transfer of authority. 
Does a bird fly because it grew wings or grow wings because birds fly? » 
The international legal order may be getting the wings it will need before 
it is actually permitted to fly. The fact that wings are not needed yet does ` 

not mean that having them is pointless. On the contrary; the existence of 
appropriate organs bolstered by statements of principle signifies that -the 
new order is in place. As I pointed out in the preceding section, the only 
hope for solving the order-authority problem at the global level resides in. 
conditioning states by the presence of a fully articulated order to accept the 
consequences of its operation. If tangible benefits to states are one con- 
sequence, a gradual shift of authority to the institutions of the order is 
another. 

As this learning experience takes place, it is likely to be manifested : in. 
a growing tendency of states to accept a truly legislative status for the 
General Assembly and other plenary organs when they are engaged in the 
production of principles. At the same time, there could be a broadening 
of the Security Council’s activities in the evaluation of behavior in non- 
conflictual situations. As these activities begin to be routinized, they too will 
gain in acceptance and formality, as we would expect of judicial activity. 
Finally, beginning more slowly, there could be a renewed growth of execu- 
tive competence—which emerged after 1945 and has since faded—probably 
focused in the office of the Secretary-General, as the new order is brought 
to’ bear on‘states. In short, as the new order consolidates its authority, that 
authority will be predictably distributed among organs developed for, the 
purpose. Their emergence as full-fledged organs of government is likely 
to be sequenced, with the legislative stage coming first, then the ae 
and finally the executive stage. 

Quite clearly, this very general model anduly tidies up what is really a 
congeries of overlapping developments. The process of consolidating the’ 
instrumentalities of the 'new order is sure to be problematical. It may not 
take place at all. It may even have unanticipated negative consequences, 
such as promoting cynicism over the gap between principles and reality, 
which in turn may cause a rollback of gains to that time or even a deteriora- ` 
tion of ordering capabilities in the current legal order.. ? 

In the interim authority is “decomposed.” ° It has ceased to be an ex: | 


32 To say that authority is divisible would be a more convéntional formulation, but - 
it improperly suggests that authority must be located in territory (sovereignty); and if 
it is not to be found in the larger unit of territory, then it resides-in the divided units. 
Thus, authority can never disappear, no matter how often territory is divided. The 
formulation used here parallels Haas, supra note 25, at 206-08, although he refers to 
the decomposition (and recomposition) of issues and concomitant “asymmetrical over- 
lap” in institutional vehicles of authority. ` , 

_ What does an “asymmetrical overlap” look like? It does not resemble a federal 
government because it lacks a clear-cut division of competences between the center 
and the member units; both share in the management of crucial fields of social and 
-economic action. It does not resemble a federal or a confederate government be- 
cause there is no single center of authority; several authoritative institutions co- 
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clusive property of the subordinate orders, but it has yet to become a 
general property of the larger order. Well before truly . governmental 
organs emerge, pockets of authority will be found in loosely linked institu- 
tions of limited substantive scope, as they are even now. The global order 
represented by the United Nations is equipped to deal with this mélange of 
semi-autonomous entities chiefly as a holding company deals with the 
numerous ‘operating enterprises it subsumes. Holding companies are really 
entrepéts for the accumulation and transfer of assets insufficiently available 
to operating units individually. In the business world the most obvious 
asset is capital; in the global order the important assets. are legitimacy, 
experience and expertise, azd established relationships amorg participants. 
As I noted earlier, such assets may reveal the emergence of a specialized 
elite community which operates the intricate global order, and they also- 
contribute to the acceptarce by states of their diminished control over 
certain realms of activity. | 
| While acceptance of contol is a decisive element in making authority of 
control, it does not follow that states accept the general proposition that 
the United Nations,should have the material assets of a holding company 
because this implies the recomposition of authority at the global level. The 
grant of authority to substantively limited regional or global institutions is 
paid for with the guarantee of perpetual autonomy for such institutions 
implicit in their separate charters, staffs, and budgets. Hence, we have 
the likelihood of an enduring condition of decomposed, differentiated au- 
thority, more or less made to be that way indefinitely. The development 
at the highest level of organs with the capacity to perform governmental 
tasks may thus be superimposed on a ragged authority pattern resistant 
to the consolidation needed to, get on with: global governance. There is 
some question, therefore, whether the more salient learning experience is ‘ 
associated with the possibilities of global governance or with the needs | 
of the global holding company and its operating subsidiaries. 





exist with ill-demarcated boundaries between them, each with primary responsibility 
for some item in the package of linked issues [emphasis in originál]. 
33 An example of a pocket of authority is the International Civil Aviation Organiza- 


tion, as revealed in T. BUERGENTHAL, LAW-MAKING IN THE INTERNATIONAL ‘CIVIL AVIA- 
TION ORGANIZATION 57-122 (1969). -ICAO’s promulgation and implementation. of 
“technical legislation” are enhanced by the fact that it has no formal authority to, 
bind states with its Internaticnal Standards. Acceptance of these standards -comes 
rather from the elaborately technical and comprehensiv2 character of the standards 
themselves. States that ignore them imperil their effective participation in inter- 
national civil aviation, not to mention the joint stake of collaborating national and 
international personnel and tke bureaucratic advantages accruing to the former in 
persuading their states to comply. The effectiveness and formality of ICAO’s authority 
thus appear to be inversely ralated qualities, making the locus of authority all the 
` more difficult to assess in the traditional terms of political and legal theory. _Buergenthal 
refers to executive and legislaz:ve activity in ICAO in a way which further supports 
the conclusion that authority, -hough incompletely formalized, is securely fixed at the 
operational level. The creation of an international seabed authority, should it come to 
pass, would be a giant step in the direction of recomposing authority by unifying at- 
tributes of formality, effectiveness (control), and substantive consequentiality in a single 
international institution. 
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The United: Nation bears. the potential of becoming’ the central public 
reality of.a future time. ‘It needs, in addition to the right circumstances, a 
good deal of time to get there. The spontaneous emergence of higher 
levels of social organization seers generally to be a.slow and unpredictable 
affair. Futhermore, the process resists management. At the risk of sound- 
ing Burkean, I believe that to view the Charter either as an inventory of 
functional possibilities.or as-a template for global government under- 
estimates: the difficulty of turning the current international legal order into 
a world order supported by authority. Both views interpret the current 
order’s history and organization permissively, so that only the attitudes and 
behavior of states impede a global solution to the order-authority dilemma. 
' I find this unhistorical and excessively rationalistic. 

For all the emphasis on constitutions, functionalists and institutionalists 
alike show their positivist origins by sharing a belief in the strictly voluntary 
nature of the order. If states can make the order, they can reorganize it, 
instantly if they choose, to.solve the problems currently built into it. I would 
‘argue that the constitution of the international legal order combines func- 
. tional generalities and institutional specifics in a rich blend that conserves. 
. an abundance of historical experience and projects it into the consciousness 
of statesmen in an especially palpable, “living” form. Statesmen cannot 
‘help but find: this- inhibiting, even intimidating. They are likely to be. 
deterred from breaking sharply with the past simply by fiat, except in the 
`. unlikely event they are willing to reject the past’s relevance entirely. Falk 
sees the fiat of states in consensus, institutionalists in Charter revision. | 
Either way it is assumed that those who speak for states can seize on some- 
thing already there and make it the focus of the solution all have agreed is 


‘needed. .In a cluttered functional and institutional landscape; making a .- 


new order out of the old is probably as hard as abandoning the old and 


_ consenting in advance to something altogether, revolutionary in principle. 


Such changes as we have seen are not by the active choice of states. 
They have happened to states, as they see it. If there is a trend, states have 
not directed it; many resent or resist it. If events follow a timetable, no 
one has a copy. If the international legal order has somehow been turned | 
into a potential vehicle for authority, virtually no one knows it. Given the 
. obstacles—the weight of history, the perplexities of a living constitution, 
the stresses of modernization and complexities of modernity, the. crushing | 
awareness of time running out—will the order be transformed? Not Falk, 
_not I, not many other students of the situation are willing to predict it. 

if I may conclude on an anticlimactic note, there remains a small problem 
of nomenclature. A transformed global order would be indisputably legal. 
But can we properly call the current international order legal? ‘I believe 
the answer to this question is yes for two reasons: First, the order is a . 
constituted one. It is customary in Western political theory and practice to 
call constitutions endowing states with authority legal documents, even | 
though, logically speaking, such constitutions cannot gain their legal status 
from the states created by them. Presumably, constitutions are organic ` 
” or fundamental Jaw supported by the authority of a people, a- community, 


4 
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~ or some more mystical entity. Consequently, the international legal order 


is legal in precisely the sar-e sense that any properly constituted order is, 
whether or not the constitution creates a system of law supported by 
authority to guarantee its principles and, carry out its purposes. 
Second, I think the international legal order is truly legal because its: 
guardians are lawyers. In any sccial order the place of law depends on the 
existence of a class of trained professionals devoted to something they call 


=- law. What thev call Jaw is law for that social order. International law is 


law, and the international order legal, because international lawyers and 


statesmen. influenced by lawyers, their language, and their categories insist 


on viewing certain categories of orderly behavior and stated aa 
about the persistence of that behavior as law. 
Were there no lawyers, the: international order might be no less orderly, 
~ but it might-not be called a legal order, any more than the impressively 
-orderly, stable, and articulated relations of Ming China and its tributaries 
are called a legal order. Even if the Ming order could be said to have 
been constituted as an ordér, it was not constituted in legal forms and 


categories. When the consitution of an order‘is articulated by its makers 


and users in the language of law, it indisputably becomes a legal order. 


34 This is admittedly an unconventional position, despite'a pedigree that includes 
Weber. I attempt an elucidation.and defense in Global Law-Making and Legal” 
Thought, in Law-Maxkinc IN TH= GLopAL Community (Onuf ed., forthcoming). 


- NOTES AND COMMENTS 


TORTURE UNDER THE: EUROPEAN CONVENTION ON HUMAN RIGHTS 


= nits judgment of January 18, 1978 on Ireland v. United Kingdom, the 
European Court -of Human Rights pronounced for. the first time on the 
‘meaning of inhuman and degrading treatment and torture. The specific 
question at issue was whether certain interrogation techniques. used by the 


Northern Irish Royal Ulster Constabulary (RUC) violated Article 3 of the. 


European Convention on Human Rights, which provides that “no one shall 
' be subjected to torture or to inhuman or degrading treatment or punish- 
ment.” ? 

The case stems ork the akotu of internment by the Government 
of Northern Ireland in August 1971 in an attempt to quell “unprecedented” 
armed urban insurrection by the Provisional wing of the Irish Republican 
Army (IRA). The RUC Special Branch established a number of inter- 
rogation centers throughout the province and applied various methods of 
interrogation in order to secure confessions and information about the IRA. 
At an unidentified center, the so-called five techniques—wall standing, 
hooding, subjection to noise, deprivation of sleep, and deprivation of food 
and drink—were applied to deprive prisoners of the normal exercise of 
their senses. At the Palace Barracks Centre, the RUC forced prisoners to 
stand spread-eagled against a wall and severely beat them. At the Bally- 


kinler Centre, the RUC, assisted by the army, Con peecuee to per- 


form “irksome and painful” exercises.* 

In 1971 the British Government established a committee of inquiry, 
chaired by Sir Edmund Compton, to investigate allegations of ill treatment 
at the interrogation centers. The Compton Committee reported that the 
five techniques were used. In 1972 another committee, under Lord Parker, 
was appointed-to consider whethér the interrogation methods should con- 
tinue to be authorized.’ Contrary to the recommendation of the Parker 
Committee, the Government terminated use of the. techniques and offered 


1 Application No. 5310/71, Ireland Against the United Kingdom of Great Britain 
and Northern Ireland, Decision of the European Court of Human Rights, 18 January 


1978. The decision, without the separate opinions of Judges Zekia, O'Donoghue, Fitz- | 


maurice, Evrigenis, and Matscher, was reprinted in 17 ILM 680 (1978). 
2 Convention for the Protéction of Human Rights and Fundamental Freedoms, 

November 4, 1950, ETS 5, [1953] Gr. Brit..TS No. 71 (Cmd. 8969), reprinted in 

. 45. AJIL, Supp. 24 (1951). 

_ 3 For the background, see O’Boyle, Torture“and Pees Powers Under the Euro- 

pean Convention’ on Human Rights: Ireland v. The United cee 71 AJIL 674 

(1977). 

-4 Decision of the Court, supra note 1, para. 180. 

5 REPORT OF THE ENQUIRY INTO ALLEGATIONS AGAINST THE SECURITY Forces OF 
PHYSICAL BRUTALITY IN NORTHERN JRELAND ARISING OUT OF EVENTS ON THE 9TH 
Aucusr 1971, Cmnd. No. 4823 (1971) [hereinafter cited as the Compron Report]. 

REPORT OF THE Privy COUNSELLORS APPOINTED TO CONSIDER AUTHORIZED PROCEDURES 
FOR THE INTERROGATION OF PERSONS SUSPECTED OF‘ TERRORISM, Cmnd. No. 4901 
(1972) [hereinafter cited as the PARKER REPORT]. . 
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(and has paid). compensation for injuries to the victims; however, no dis- 
ciplinary or criminal proceedings have been initiated against those respon- 
sible for administering the offending interrogations.® 

Before the European Commission of Human Rights, the Irish Govern- 
ment contended that these techniques violated Article 3 of the convention 
on the grounds that the five techniques constituted torture and the beatings 
at Palace Barracks inhuman treatment.’ The Commissicn unanimously 
upheld both of these contentions. 

, The Irish Government then petitioned the European Court of Human 
Rights to find that the British Government had committed breaches of the 
convention, in particular to decide that the,combined use of the five tech- 
niques amounted to torture. In addition, the Irish Government pressed the 
Court to find, contrary to the Commission, that the interrogation techniques 
at certain other centers were an administrative practice, rather than iso- 
lated, individual deviations, and violated Article 3; as an administrative’ 
practice, these techniques would be excepted from the requirement in 
Article 26 that domestic remedies be exhausted before the Commission . 
could consider the matter. 

The British Government. whi’e not admitting that the five techniques 
. were torture, gave the Court its solemn undertaking not to reintroduce 
them. As it was so obliged by its undertaking, the five techniques could 
not be reintroduced, and the issue was. therefore, in effect, moot. As to the 
. complaints the Irish Government was asking the Court to reconsider, the 
United Kingdom both questioned their merits and urged that they should 
not be admitted for‘ consideration because they constituted individual events 
for which domestic remedies weze available rather than an administrative 


practice. - 
The Court rejected these British arguments. On the five techniques, 
the Court held that even if moot in some sense, the Court had an implied 
obligation under Article 19 “to elucidate, safeguard and dev elop the rules 
instituted by the Convention,” as well as to adjudicate those cases brought 


e The Prime Minister, Mr. Heath, in 1972 replied to a parliamentary question con- 
cerning the legal position of the soldiers who used the five techniques by saying that 
_ it was inappropriate to comment on: a matter which would be brought before the l 
courts. 832 Parr. DeB., H.C., ac col. 745 (2 March 1972). 

T Application No. 5310/7 t TRELAND v. THE Unirep Kincpom, REPORT OF THE Com- 
MISSION, at 402. The Commission’ s report on the torture issue is examined in O’Boyle, 
supra note 3. 

8 Article 26 sudda: “The Commission may only deal with the matter after all 
domestic remedies have been exnausted’ according to the generally recognised rules of 
international law, and within a period of six months from the date on which the final 
decision was taken.” Although the rule of exhaustion of domestic remedies applies to 
both individual and interstate applications, it has only limited application in the latter 
cases. Where the measure alleged to violate a human right is a legislative measure or 
administrative practice, domestic remedies for redress are by law or administration 
thereof precluded. There is, accordingly, no need for the applicant to exhaust the 
domestic ‘remedies. First Cypras case, 2 Y.B. EUROPEAN CONVENTION ON HUMAN 
Ricuts 182, 184 (1958); the Greek Case, id. 690, 725 


” 
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before it.? ' This, construction of Article 19 authorizes the Court to decide: 
‘issues in cases submitted to it, notwithstanding the absence immediate, | 
practical results for the parties concerned. 

The Court also decided that: it could’ review the determination of. the 
Commission that the practices at the other centers did not constitute an 
administrative practice which would be excepted from the requirement that 
domestic remedies be exhausted.. The convention does not expressly au- 
thorize such review, and gives no guidance as to the relationship between 
_ the Commission and the Court in the resolution of such questions. But the 
Court concluded that the Couri’s authority to decide its own jurisdiction 
(Article 49) must’ imply, authority to review the Commission’s decisions 
on admissibility since the Court has jurisdiction only over those cases 
properly accepted by the Commission. — 

Thus, in Ireland v. United Kingdom, the Court both reaffirmed its de- 
cision in the De Becker case that its role includes elaborating on the sub- 
stance of the rights enumerated in the convention, and made clear that it 


also understands its role to include supervising the procedures by which the ; 


institutions of the convention—the Commission and the Court—admit an 
application. 

With no apparent difficulty, the Court proceeded to define “inhuman” 
treatment as that which inflicts “acute psychiatric disturbances during in- 
terrogation; and “degrading” treatment as that which arouses “feelings of 
fear, anguish and inferiority capable of humiliating and debasing [the 
victims] and possibly breaking their physical or moral resistance.” It in- 
dicated some uncertainty about “torture,” however, which it thought should ~ 
be distinguished from inhuman and degrading treatment principally by 
the “intensity of the suffering inflicted.” In support of this conclusion, the 
Court cited General Assembly Resolution 3452 (XXX) of December 9, 
1975, which states that “[t]orture constitutes an aggravated and deliberate 
form: of cruel, inhuman -or degrading. treatment or. punishment.” 1! The 

9 Decision of the Court, supra note 1, para. 154. In the De Becker case (5 Y.B: 
EUROPEAN CONVENTION on Human Ricuts 320 (1962)), the applicant, De Becker, 
notified the Commission that he wished to withdraw his application from proceedings 
before the Court. The Court ruled that De Beckers decision not to pursue his ap- 


plication did not render the case moot because its judgments elucidate safeguards em- 
bodied in the convention. The Court cited as authority Article 19 of the convention 


and Rule 47 of the Rules of Court. Strictly speaking, the applicant, De Becker, was | 


not a party before the Court and his notification addressed to the Commission could ' 
not be binding upon it or the’ Court, whereas in Ireland v. The United Kingdom the 
British Government was a party before the Court. Thus, the Court’s decision to examine 
the torture issue extends the role in De Becker and excludes the notion that the parties’ 
stipulation to an issue thereby renders it moot. 

The present case was further distinguished from De Becker in that the British 
Government gave its solemn undertaking not to reintroduce the five techniques, and 


was therefore obliged by international law to so refrain. Northern Cameroons case, _ 


[1963] IC] Rer. 15; Nuclear Tests (Australia v. France), [1974] ICJ Rer. 253; and 

. Nuclear Tests (New Zealand v. France), [1974] IC} ‘Rep, 457, The Court noted the 
undertaking, but for purposes of the convention held it was obliged to decide the issue. 
10 See note 9 supra. ‘ - ' 
11 Decision of the Court, supra note 1, para. 167. 
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Court held that the five techniques did not give rise to the- “very serious 
and cruel suffering” that distinguishes torture from inhuman treatment. 
Moreover, the Court found that the distinction between torture and: in- 
human or degrading treatment in the convention reflected a deliberate 
intention to attach a “special stigma” to a finding of torture.’ In consider- 
ing the notion of a special stigma, the Court may have had iù mind the: 


_ public outcry in the member states to allegations of ill treatment in the 


press and to the reports of the Compton and Parker Committees and the 
Human Rights Commission. Tke Court was aware that similar attention 


_ was being given to its deliberations and that a finding of torture would have 


aroused public antipathy tcward the perpetrators. 
While it is clear that the notion of torture generally inspires strong feel- 
ings, it is not altogether clear what torture is generally understood to mean. 
The Compton and Parker Committees adopted a subjective test of “ill 
treatment”: that is, the interrogators’ use of brutality must be motivated..by 
a cruel disposition as well as by a desire to collect information; 1° if so, a 
finding of torture, and the odium attaching to it, ought to be restricted to 
those interrogators harboring a barbarous animus. By contrast, the Com- 
mission did not even implicitly consider the public’s notion of torture. It 
concluded that sensory deprivation is torture on the ground that it dis- 


‘ integrates the prisoner’s will to resist." 


f 


The Court also employed an objective criterion for deciding whether _ 
sensory deprivation constitutes torture—‘very serious and cruel suffering — 
but the choice of “cruel” appears to imply suffering so intense as to indicate 
that the interrogators were indeed motivated by a. barbarous disposition. 
The Court’s phrase, “deliberete -nhuman treatment causing very serious: 
and cruel suffering,” implies that the deliberation must include awareness 
of the cruel eon and. hence imparts a subjective element to the 


- definition. 1 


~ The Court was alamea to define torture restrictively in order to limit 
the consequences of a finding of terture—the special stigma—to those cases 

for which the public would sense that stigma appropriate. For example, — 
the Court said of the five techniques that “they did not occasion suffering 
of the particular intensity and cruelty implied by the word torture as so 
understood.” It is not clear what was meant-by “as so understood,” but 
the Court probably had in mind some general understanding about the 
intensity of suffering that must be inflicted to merit the stigma of torture.% 
Moreover, despite its adoption of an objective test, the Court implicitly 
accepted the views of “ill treatment” propounded in the Compton and 
Parker Repos as anginal e of public oe about torture. Thus, recog- 


12 “[T]t appears... Ta it was the intention E the Convention, with its distinction 
between ‘torture ahd ‘inhuman cr degrading treatment,’ should by the first of these 
terms attach a special stigma to deliberate inhuman treatment causing very serious and 
cruel suffering.” Ibid. 

13 Compton Rerort, supra note 5, para. 105; PARKER REPORT, supra note 5, para. 9. 

14 COMMISSION REPORT, supra note 7, at 402. 

15 Decision of the Court, supra note 1, para. 167. 
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nizing that a finding of torture would have been attended.by public antip- 
athy toward the perpetrators, the Court allowed its concern with the con- 
sequences of its decision to determine its definition of torture. 

Still, there is no reason why the common understanding of torture must 
- be-limited to mean extreme barbarity. It may be that on this sensitive issue 
the Court preferred to adopt a definition covering ‘only those cases about 
which all could agree, so as to generate wide acceptance of its judgment. 
This pragmatic approach, however, excludes the systematically researched 
and applied subtle techniques of psychological manipulation which nullify 
the human will. It must therefore excite dissatisfaction among persons 
concerned to persuade the public that these techniques inflict damage as 
intense and serious as archaic methods of brutality. 

The four judges who- wrote separate opinions dissenting- from the Couit’s 
. conclusion that sensory deprivation was not torture suggested how modern 
interrogation methods can be classified alongside the archaic, barbarous’ 
ones, Judges Zekia and O'Donoghue contended that torture ‘does not 
necessarily involve the extreme degree of pain and suffering required by 
the majority, but admits of lesser degrees of pain, and that the intensity of 
the prisoners’ suffering in the present case was indeed torture.* The 
degree of pain necessary for inhuman treatment to become torture was not 
identified by the judges; rather, they characterized the ‘problem as one of 
fact which was resolved by the Commission. Judge Matscher, who ac- 
cepted the Court’s definition of torture as fundamentally correct, argued for 
assimilating psychic suffering into the concept of physical pain in order to 
take the more refined repressive techniques into account. As the prisoners: 
both during and after interrogation suffered intense psychic troubles, the 
intensity of pain required to find torture was present." 
o Judge Evrigenis ‘alone adopted the Commissions definition and argued 
that Article 3, like Article 5 of the Universal Declaration of Human Rights, 
enlarges protection of human beings and must be read to include not only 
outmoded methods of inflicting acute pain, but modern, sophisticated de- 
vices as well. Of such torture, he added: 


Elle vise, à travers de nouvelles formes de souffrances ayant peu de 
point commun avec la douleur corporelle causée par les supplices con- 
ventionnels, à provoquer, ne serait-ce que temporairement; la désin- 
tégration de la personnalité humaine, la destruction de Yéquilibre 
mental et psychique de homme et anéantissement de sa volonté.’ 


Although their opinions are- separate, Judges Evrigenis and Matscher 
-usefully demonstrated the difficulty of defining torture so as to cover re- 
fined, repressive techniques such as sensory deprivation. While psycholog- 
ical repression, as effected by the five techniques, inflicts “mental pain” 
both during and after its application, the “scars” are not as evident as those 


\ 16%d, at 85-86, 90-91. l 17 Td, at 119-20. 

18 “It aims, by means of new forms of suffering having little ia common with bodily 
pain caused by conventional torments, to provoke, be it only temporarily, the disintegra- 
tion of the human personality, the destruction of man’s mental and physical equilibrium 
and the annihilation of his will.” Id. at 118. . - 
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left by physical beating and s:milar forms a oppression. Indeed, such 
scars remain elusive to all but tte skilled. Their diagnosis may be assessed 
by others, such as the Human Fights Commission and the Court, but may — 
nonetheless be subject to dispute by different experts. By expanding the 
notion of torture to include mertal pain, Judge Evrigenis made it possible 
to view these psychic scars as tantamount to physical ones and, hence, 
possibly torture. Nevertheless, the introduction of more sophisticated and 
refined methods of repression whose scars may be even more elusive is not 
inconceivable; therefore, tze concept of “pain” itself may yet prove out- 
moded as a criterion for torture.. ` 

` It is in this respect that Judge Matscher’s opinion is a most important 
contribution. Judge Matscher’s test (which was also the Commission’s 
test), the disintegration of the will, does not of necessity require that the 
victim experience agony as we understand pain; what matters is whether 
his mind is manipulated ard irreparably affected against his wishes. The 
“will,” however, is not a concep: understood, let alone examined, by be- 
havioral scientists; inevitably, the difficulty of proving its “disintegration” 
or similar effects must arise. While Judge Matscher’s test is the most 
modern and flexible in respect of repressive techniques, his choice of the 
-will as its central concept is essertially archaic for behavioral scientists. _ 

Although the approaches of both Judge Evrigenis and Judge Matscher 
contain deficiencies, they aœ bold attempts: to condemn, in the strongest 
terms, resort to sensory deprivation during interrogation. Moreover, they 
suggest that the majority opinion, by its narrow view of torture, has failed 
to develop Article 3 to meet the challenges posed by refined methods of 
repression and relegated the applicability of that provision to ancient 


forms of barbarity. 
R. J. Seyur * 


CREDIT FOR TIME SPENT IN DETENTION DURING 
: EXTRADITION PROCEEDINGS ABROAD 


Several years.ago, a comment entitled Credit for Time Spent in Deten- 
tion Awaiting Extradition appeared in these pages. It was based on the 
case of Re Frechengues, which was decided. by the Cour de cassation of 
France in 1969.* In that case the court ruled that a warrant of arrest by 
a juge d instruction was effective only in France; measures taken by foreign 
authorities, including detentian pending extradition, did not constitute pre- 
' conviction detention, the duration of which must be deducted from a sen- 
tence under French law. Since the Re Frechengues decision, the matter 
has been considered by the Indian courts, which reached a different result. 
The Indian courts considered the question in the light of section 428 of 


N 
® Lecturer, University of Kent at Canterbury. 
164 AJIL 717 (1970). 
_. 21d.; 715 Crim., Oct. 15, 1969, B. 252. at 605-07, 
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' the new Indian Code of Criminal Procedure (1973 (No. 2 of 1974) ) which 
came into force on April 1, 1974. That section provides: 3 


Where an accused person has, on conviction, been sentenced to im- 
prisonment for a term, the period of detention, if any, undergone by 
him. during the investigation, inquiry or trial of the same case and be- 
fore the date of such conviction, shall be set off against the term of ` 
imprisonment imposed on him on such conviction, and the liability of 
such person to undergo imprisonment on such conviction shall be re- 
stricted to the remainder, if any, of the term of imprisonment imposed 
on him. 

In Pierre André Boucher v. Superintendent, C ental Jail, New Delhi and 
Others, the Supreme Court of India held that section 428 also applied to 
persons who had been convicted earlier but’ whose sentence was still run- 
ning when the new code came into force on April 1, 1974.3 Accordingly, - 
the sentence of imprisonment and fine passed under the Code of Criminal 
Procedure of 1898 would be considered to be effective under the new code 
and subject to all the consequences and incidents that would flow from or 
accompany a sentence imposed under the new code. The Supreme Court 
held that section 428 required set-off of the preconviction detention against 
the term of imprisonment, whatever the term of imprisonment and what- 
ever the factors taken: into consideration by the court’ while imposing that | 
_ term. Thus, the court or the authorities could not refuse to apply the 
provisions of section 428 on the ground that the preconviction detention 
had already been taken into account when the term of imprisonment y was 
imposed, , 

The question of the applicability of section 428 to a period of detention 
spent in a foreign country, during extradition proceedings was decided by 
the High Court of Judicature of Andhra Pradesh at Hyderabad in Jayanti. 
Dharma Teja v. State of Andhra Pradesh, where the court again applied . 
section 428 to a conviction that had taken place before that section came 
into force.t In February 1967, while he was in the United States, a charge 
sheet or indictment had been filed against Teja in a Delhi court for criminal. 
breach of trust, cheating, and forgery. Pursuant to the extradition treaty 
between India and the United States,’ the Government of India requested 
his surrender. He was arrested in New York and granted bail. He ab- 
sconded to Costa Rica with which India had no extradition treaty; an ap- 
plication for his extradition was ‘made and, after oe proceedings, 
denied. 

On July 24, 1970, Teja was ee in London: where he was traveling 
on a diplomatic passport issued to: him by the Costa Rican Government. 
In a habeas corpus proceeding, the English court rejected Teja’s plea for 
diplomatic immunity. -After extradition proceedings in London, Teja was 


3 A.LR. (1975) Supreme Court 164. 
~ 41975 Anpura Prapesu L.J., Vol. I, at 181; LL.R. (1976) A.P. 109. , Regina v. 
Governor of Pentonville Prison Ex Parte Teja, [1971] 2 W.L.R. 816; petition for leave 
to appeal to House of Lords dismissed, sub nom. Teja ` v. Governor of Pentonville Prison, 
[1971] 1 W.L.R. 678; 66 AJIL 193 (1972). A ; 
` 547 Stat. 2122, TS No. 849, 163 LNTS 59.. l g 
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surrendered on April 15, 1971 to thé Government of India and ae brought’ 
to India for trial on the Deihi indictment. He was convicted and sentenced 
to 3 years rigorous imprisonment on October 19, 1973, as well as to pay- 
ment of a large fine or an additional term of 3 years imprisonment if he 
failed to pay this fine. - 

The question before the high court was Se ees the nearly 9 months | 
' Teja had spent in detention during the extradition proceedings in London 

-fell under the provision of section 428 of the new Code of Criminal Pro- 
cedure. The court gave an affirmative decision primarily on the ground 
that the British arrest had resulted from a warrant issued by a Delhi court 
in connection with a case -n which the accused was ultimately convicted 
and sentenced, and the purpose of the extradition proceedings had been 
to bring the accused before the Delhi court in that case. 

On behalf of the state, the Advocate General had‘argued that the word 
“detention” in section 428 must be understood in reference to the purposes 
and limits of the Indian code, which had no extraterritorial operation. 
Teja’s detention in London was not undertaken in putsuance of the pro- 
visions of the code nor wes it prima facie in the same casein which he ~ 
was convicted and sentenced. The period in question spent in the London. 
jail was therefore not available to him for the purpose of set-off against 
the term of imprisonment imposed on him. In response, the high court 
stated: 


- We fail to see how it zannot [sic] be said that the detention of the 
petitioner in the British jail was not during the investigation of the’ 
case in which he was zonvicted and sentenced. He was.wanted in 

. thé case filed against -h:m in the Delhi court and therefore the Delhi 
court issued a warrant of arrest against him. As the petitioner was 
outside India in a- foreign country, he had to be surrendered by the 
foreign country before he could be brought to India. Surrender by 
the foreign country being a political act done in the pursuance of a 
treaty or an arrangement entered into between sovereign states, after 
issuing the warrant the Delhi court requested the Government of India 
to initiate extradition proceedings against the petitioner to be brought 
to India and produced tefore it.® 


The high court conceded that £ warrant issued by a court for an offense 
committed within a country “from its very nature had no extraterritorial 
operation,” but the court found that in Teja’s case detention in'the British 
prison was during the pendency af the investigation, inquiry, or trial of the 
same case before the date of his conviction and sentence within the mean- 
ing of section 428. The court said: oo 


The object of enacting section 428 is to provide for set-off of the pre- 
conviction detention of an accused person against the term of imprison- 
ment imposed on him cu corviction and it is absolute in terms. The 
detention of the petitioner in the British jail is in connection with or 
for the purpose of the case in which he was convicted and the de- | 
tention took place while the case was pending against him.’ 


61975 Annana Prapesu L.J., Vol. 1, at 185; I.L.R. (1976) A.P. 116. 
1 Ibid. 
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The crux of the matter would appear to be whether detention abroad 
could be interpreted as detention during the investigation, inquiry, or trial - 
as provided in section 428 of the Indian code, or whether such detention 
should be considered part of the extradition proceedings, “measures taken 
_ by foreign authorities” pursuant to their treaties or legislation. > i 

The high court’s treatment of the issue may ‘be related to the Indian 
Supreme Court's interpretation of section 428 in the Boucher case. There 
the Court had argued that according to section 484(2)(b) of the 1974 - 
code, all sentences passed under the 1898 code and which were in force 
immediately before the commencement of the new code were to be deemed 
to have been passed under the corresponding provisions of the new code. 
The Court said that “[i]t is well established that where a legal fiction is 
created, full effect must be given to it and it must be carried to its logical 
conclusion.” In this regard, the Court quoted Lord Asquith in East End 
Hid Co. Ltd. v. Finsbury Borough Council: l 


If you are bidden to treat an imaginary state of affairs as eat you-must 
surely, unless prohibited from doing so, also imagine as real the con- 
sequences and incidents which, if the putative state of affairs in fact 
existed, must inevitably have flowed from or accompanied it... . The 
statute says that you must imagine a certain state of affairs: it does 
‘not say that having done so, you must cause or permit your imagina- 
tion to boggle when it comes to the inevitable corollaries of that state 
of affairs. ! 


The Supreme Court of India concluded that “[w]e must, therefore, imagine 
the sentence imposed upon the petitioner as one imposed under the new 
Code and then give effect to all the consequences and incidents which, 
would inevitably flow from or accompany a sentence imposed unger the 
new Code.” 

Section 428 of the new code visualizes ‘preconviction detention for the 
purpose of set-off against the eventual term of imprisonment in a given 
criminal case. During extradition proceedings in a foreign country, the 
court in the country where an accused is wanted awaits his return or sur- 
render in order to be able to try him. In other words, the criminal case for 
which the extradition proceedings are being pursued is still pending. The 
"court is seized of the jurisdiction, although, during the period of the extra- 
dition proceedings in the foreign country, only imaginarily or fictionally 
so because that country may refuse to surrender the accused. For example, 
the foreign country may grant him immunity on the basis of a diplomatic 
passport, it may not find the offenses extraditable according to its laws or 
treaty provisions, or the Secretary of State or the Home Secretary may 
refuse extradition and surrender for reasons of national policy or public 
interest. The-foreign judicial and executive authorities are detaining him 
‘while they explore those matters; they are not detaining him “during an 
investigation, inquiry or trial of the same case,” as a aie to make section 
428 applicable. 

But if all preconviction detention, wherever it occurs, and for whatever 


8 Supra note 3, at 166. -9 [1952] A.C. 109, 132. 
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purpose, must be set off against the eventual term of imprisonment, then 
all the consequences and incidents must be included in the logical conclu- 
sion of the imagined state of atairs—that is; as-long as the person upon 
his surrender is, in fact, convicted and sentenced for the offenses that were — 
the subject of the extradition proceedings in the foreign country. If the 
person absconds to Madras from: Delhi after committing an offense in 
Delhi, jurisdictional or cognate problems may arise in Madras upon his’, 
arrest there under the Delhi warrant of arrest. These problems may result 
in judicial proceedings in Madras prior to surrender of the person to Delhi. - 
It would be unreasonable not to. set off the period of detention spent by 
him in the Madras prison before his conviction and sentence for the same 
offense by the Delhi court. The’ British jail, in the Teja case, may ‘be 
equated with the Madras prison: in the hypothetical instance. When the 
ultimate purpose of ‘the extradition proceedings abroad is the surrender of | 
the person wanted by the national court for a trial for specific offenses, the 
' period of detention spent by him in the foreign country could properly be 
deemed to be equivalent to preconviction detention for the purpose of set- . 
off against' the term of imprisonment, as provided in section’.428 of the 
- Indian code of 1974. ` ' 

A distinction may have to be drawn. between detention while awaiting 
extradition, as in Re Frechengues, and detention in the course of extradition 
proceedings.. The latter may encompass initiatives by the person concerned 
by means of writs of habeas corus and appeals therefrom leading to an 
unusually long detention in the foreign prison. Still, these are his rights 
under law, and he cannot be denied-them unless the exercise of such rights 
is designed to frustrate his surrender to the national court of the requesting 
country. Obviously, if Teja could have the period spent by him in the . 
British prison set off against the term of imprisonment imposed on- him, 
Frechengues certainly merited having the time spent by him in the Spanish 
prison awaiting extradition (December 28, 1967 to May 16, 1968) deducted ` 
from the term of his sentence of imprisonment in France. But the French 
Cour de cassation did not consider the cosmic judicial effects of the war- 
rant -of arrest issued by the. juge di instruction on extradition matters; it re- 
garded the detention in Spain m2rely as “measures taken by foreign au- 
thorities” without probing, in depth, the actual cause of these measures, to ` 
wit, the surrender of Frechengues to France to answer charges on the basis 
of a French warrant of arrest issued by the juge d'instruction. 

Perhaps one day there will be uniform rules of international law whereby 
-a Frechengues and a Teja will not be treated differently anywhere for 
purposes of extradition.» 

- É RAJ SaRuP * 


10 A number of commentators Lave erdorsed (1 believe wisely) the notion of passing 
legislation on the matter. See the note to the Re Frechengnes case, 1969 GAZETTE ,pu 
Paats 3, 4 (Dec. 10-12); Merle and V:tu, 1967 TRAITE DE DROIT-CRIMINEL No. 1356, 
at 1262; and Kenney, supra note 1. 

LL.M., J.S.D., Ph.D. Advocate, Supreme Court of India. 
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The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Inter- 
national Law, published by the, Department of State. : ki 


DIPLOMATIC RELATIONS AND RECOGNITION 
(U.S. Digest, Ch. 2, §3) 


People’ S Republic of China 


On December 15, 1978, the United States and the People’s Republic of 
China announced jointly, in Washington and Peking, that normal diplo- 
matic relations would be established eee them, as of January 1, 1979. - 
The joint communiqué read: 


The United States of Reda and the People’s Republic of China 
have agreed to recognize each other and to establish diplomatic rela- 
tions as of January 1, 1979. .. 


The United States of America recognizes the Guam of fe 
People’s Republic of China as the sole legal Government of China. 
Within this context, the people of the United’ States will maintain 
cultural, commercial, and other unofficial relations with the people of 
Taiwan, 


The: United States of America and the Peoples Republic of China 
reaffirm the principles agreed on by the two sides in the, Shanghai 
Communique and emphasize once again that: 


-—Both wish to reduce the danger of international’ military conflict. 

' —Neither should seek hegemony in the Asia-Pacific region or in any 
other region of the world and each is opposed to efforts by any other 
country or group of countries to establish such hegemony. 

—Neither is prepared to negotiate on behalf of any third party or 

_ to enter into agreements or understandings with the other directed at 
other states. 

—The Government of the United States of T acknowledges 
the Chinese position that there is but one China and Taiwan is part’ 
of China. 

—-Both believe that normalization of Sino-American relations is not. 
only in the interest of the Chinese and American peoples but also con- 
tributes to the cause of peace in Asia and the world. 3 


The United States of America and the People’s Republic of China 
‘will exchange Ambassadors and establish Embassies on March 1, 1979.1 


The United States issued a separate statement concerning termination 
of its diplomatic relations with Taiwan and termination of, the Mutual 


© Office of the Legal Adviser, Department of State. © | PON 
114 WEEKLY Comp. or Pres, Doc. 2264-65 (Dec. 18, 1978). | F 
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Defense Treaty between the United States and the Republic of China 
(Taiwan), signed at Wasaingtcn, December 2, 1954 (entered into force 
March 3, 1955, TIAS No. 3178, 6 UST 433), in accordance with its pro- 
visions (Article 10: upon one year’s notification). The unilateral U.S. 
statement, also issued on December 15, 1978, read in part: 


On... January 1, 1979, the United States of America will notify 
Taiwan that it is terminating diplomatic relations and that the Mutual 
Defense Treaty between the United States and the Republic of China 
is being terminated ix accordance with the provisions of the Treaty. 
The United States alsc states that it will be withdrawing its remaining 
military personnel from Taiwan within four months. 


In the future, the American people and the people of Taiwan will 
maintain commercial, cultural, and other relations without official 
government representation end without diplomatic relations. 


The Administration will seek adjustments to our laws and regula- 
tions to permit the maintenance of commercial, cultural, and other non- 
governmental relationships in the new circumstances that will exist | 
after normalization.” 


The Notice of Termination of Treaty, signed by Acting Secretary of State 
Warren Christopher under date of December 23, 1978, and transmitted 
the same day by a note from the Department of State to the Embassy of 
the Republic of China, read: 


On behalf of the United S-ates of America, and pursuant to Article X 
of the Mutual Defense Tresty between the United States of America 
and the Republic of China signed at Washington December 2, 1954, 
I hereby give notice of the termination of that Treatv. This notice 
shall be effective on and as of January 1, 1979, and under the terms 
A EA X of the Treaty, the Treáty will terminate one year after 
that date.® 


The Legal Adviser of the Department of State, Herbert J. Hansell, stated 
in a press interview on Decernber 16, 1978, that “all existing agreements, 
commercial, cultural, and others.” with the people of Taiwan would “con- 
tinue in effect, except for termination of the [Mutual Defense] Treaty.” 4 
At the Department's daily news briefing two days later, Mr. Hansell made 
the following reply to an inquiry about the continuance of trade agreements 
with Taiwan: 


We intend to be able tc make the necessary adjustments to our 
. legal situation to enable these agreements to remain in force. It is 


2 Id. at 2266. 

8 Dept, of State File No. P79 0001-1862, 1863. See further Ch. 5, §4 infra. 

Acting Secretary Christophe- perscnally informed Minister Chen Tai-chu, chargé 
d'affaires of the Embassy of the Republic of China (in the absence of Ambassador 
James C. H. Shen), of the U.S. decision to terminate diplomatic relations and the 
Mutual Defense Treaty earlier in the day of December 15, 1978, prior to President 
Carter’s announcement of the decision in an address to the nation. Tne same informa- 
tion was simultaneously given by U.5. Ambassador Leonard Unger to the President 
of the Republic of China, Chiang Chirg-kuo, in Taipeh. 

4 New York Times, Dec. 18, 1978, cty ed., at 1, col. 1. 
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not an essential, in order to maintain the agreements, that Taiwan 
continue to be a recognized government, and our expectation is that 
we will be able to keep these agreements intact.® 


Under date of December 30, 1978, President Carter issued a memo- 
randum for all governmental departments and agencies on “Relations with _ 
the People on Taiwan” to facilitate maintaining commercial, cultural, and 
other relations by the United States with the people of Taiwan “without 
official government representation and without diplomatic relations,” pend- 
ing enactment of legislation on the subject.° The text follows: 


As President of the United States, I have constitutional responsibility 
for the conduct of the foreign relations of the nation. The United 
States has announced that on January 1, 1979, it is recognizing the 
Government of the People’s Republic of China as the sole legal Govern- 
ment of China and is terminating diplomatic relations with the Re- 
public of China. The United States has also stated that, in the future, 
the American people will maintain commercial, cultural and other 
relations with the people of Taiwan without official government rep- 
resentation and without diplomatic relations. I am issuing this memo- 
randum to facilitate maintaining those relations pending the enact- 
ment of legislation on the subject. 


I therefore declare and direct that: 


(A) Departments and agencies currently having authority to con- 
duct or carry out programs, transactions, or other relations with or 
relating to Taiwan are directed to conduct and carry out those pro- 
grams, transactions, and relations beginning January 1, 1979, in ac- 
cordance with such authority and, as appropriate, through the instru- 
mentality referred to in paragraph D below. 


(B) Existing international agreements and arrangements in force 
between the United States and' Taiwan shall continue in force and 
shall be performed and enforced by departments and agencies begin- 
ning January 1, 1979, in accordance with their terms and, as ap- 
propriate, through that instrumentality, 


(C) In order to effectuate all of the provisions of this memorandum, 
whenever any law, regulation, or order of the United States refers to a 
foreign country, nation, state, government, or similar entity, depart- 
ments and agencies shall construe those terms and apply those laws, 
regulations, or orders to include Taiwan. 


(D) In conducting and carrying out programs, transactions, and 
other relations with the people on Taiwan, interests of the people of 
the United States will be represented as appropriate by an unofficial 
instrumentality in corporate form, to be identified shortly. 


(E) The above directives shall apply to and be carried out by all 
departments and agencies, except as I may otherwise determine. 


5 Dept. of State news briefing, DPC 236, Dec. 18, 1978, at 16. 

6 The enabling legislation referred to was introduced on January 29, 1979, in the 
Senate as S. 245 and in the House of Representatives as H.R. 1614, 96th Cong., Ist 
Sess. (1979). For the Senate report, see S. Rer. 96-7, Taiwan Enabling Act, 96th 
Cong., Ist Sess. (1979). 
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I shall submit to the Conese. a er for, log lation relative to 
|. non-governmental relationskips between the American people and the | 
people on Taiwan, 


This memorandum shall be published in the Federal Register." 


INTERNATIONAL ORGANIZATIONS | | 

7 (J.S. Digest, Ch. 2, §4) : 

` Legal Effects of Acts—-UN Resotutions and Declarations i 
y 


Following an invitation from 27 U.S. Senators tọ the Reverend 
Ndabaningi Sithole, Chairman of the Executive Council of the Transitional 
Government of Rhodesia, for a delegation of his Government, ‘including 
Ian D. Smith, to visit the United States, the Reverend Sithole and Mr. . 
| Smith applied for U.S. visas. ` The Department of State announced. on 
= October 4, 1978, that it had decided to make an exception and grant the 
’ requested visas, in the belief that the visit might contribute to achieving a 
settlement of the Rhodesiea conflict. ‘The Department emphasized that- 
its decision to admit Mr. Smith cid not mean that the United States would 
cease to observe its respons_bilities under the Security Council’s resolution: 
.on Rhodesia, nor did it imply recognition of or support for the Rhodesian 
administration, or endorsement of the Internal Settlement ( Rhodesian 
‘Constitutional Agreement of March 3, 1978). 

The Security Council’s Committee Established in Prso of Resolu- 
. tion 253 (1968), Concerning the Question of Southern Rhodesia, considered 
the matter of the visit- of Mr. Smith and his colleagues on October 6, 1978; 
and referred it'to the Security Council. Meeting on October 10, the | 

Security Council adopted, Ey a vote of 11 in favor and 4 abstentions (the 
United States, Canada, the United Kingdom, and the Federal Republic of 
Germany) Resolution 437, the operative portion of which noted “with 
regret and concern the decision of the United States Government to allow 
the entry into the United S-ates of America of Ian Smith and some mem- 
bers of the illegal regime in Southern Rhodesia.” ? 

' The U.S. representative. Minister-Counsellor Richard W. Petree, ex- 
plained the U.S.. position as follows: 


The decision by the United States to issue a visa to Ian Smith, on an 
exceptional basis, was made only after the most careful consideration. 
~ In reaching this decision, my Government was deeply conscious of its | 
commitment under the Charter of the United Nations tc imposing and 
maintaining sanctions against the illegal régime in Rhodesia. We 
were also profoundly aware of the ultimate purpose of those sanctions: 
to bring the illegal régime to an end and to bring about an independent 
Zimbabwe under the rule o7 a majority of its population. Thus, the 
‘visa was finally issued because it would permit a continuation of the | 


744 Fed. Reg. 1075 (1979). | l 
1 Dept. of State News Briefing. DPG 187, Oct. 4, 1978. 
2 UN Docs. S/RES/437 (197E, Oct. 10, 1978, and S/PV. 2090, Oct. 10, 1978. 
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discussions which. the United States :and others „have -pursued in a. | 

variety of locations with the many parties involved, in the tragedy of ` 
‘Rhodesia. What .the issuance of this visa means is that there is‘an — 
additional chance to advance the cause of majority rule and peaceful 
settlement. It does not mean that the United States has decided to | 
violate its responsibilities, recognize the Smith régime or lift embargoes: `. 
on trade with Rhodesia. As for the resolution which was considered. `’ 
today, the United States will. not, take a position on its merits or the ` 
fairness or the impartiality with which it presents the issue. Since we 
are a party to this particular matter, and acting in the spirit of Article | 
27(3) of the Charter, the United States has abstained.* 


ALIENS co 4 is 
(U.S: Digest, Ch. 3, §3) i 
Employment—Treaty Provisions | 


In a letter dated June 9, 1978, to the Legal Adviser of the Department of ` 
State, Herbert J. Hansell, the General Counsel of the Equal Employment 
Opportunity Commission, Abner W. Sibal, asked the Department’s views 
on four questions bearing upon charges of employment discrimination that 
had been brought under Title VII of the Civil Rights Act of 1964 (Public 
Law , 88-352, July 2, 1964, 78 Stat. 253, as amended, 42 U.S.C. 2000e, et 
seq.). The charging parties claimed that: their employers appointed only 

' Japanese nationals to managerial, executive, and sales positions.. A pos- : 
sibility also existed „that in pending litigation the Commission might be 
asked to express its views concerning defenses raised by a. Japanese com- 
pany defendant, which were predicated upon the Treaty of Friendship, 
Commerce, and Navigation between the United States and Japan, signed _ 
April 2, 1953 (TIAS No. 2863, 4 UST 2062, entered into force October `. 
30, 1953). E ma T 

Article 1 of the treaty provides in part: 


(1) Nationals of either Party shall be permitted to enter the ter- 
\ ritories of the other Party and to remain therein: (a) for the purpose 
of carrying on trade between the territories:of the two Parties and 
engaging in related commercial activities; (b) for the purpose of de- 
veloping and directing the operations of an enterprise in which they 
have invested, or in which they are actively in the process of in- 
vesting, a substantial amount of capital; and (c) for other purposes 
subject to the laws relating to the entry and sojourn of aliens. 


Article 8 of the treaty provides: - 


jl. Nationals and companies of either Party shall be permitted to 
engage, within the. territories of the other Party, accountants and other 

_ technical experts, executive personnel, attorneys, agents and other 
specialists of their choice. Moreover, such nationals and companies: 
shall be permitted to engage accountants and other technical experts 
regardless of the extent to which they may have qualified for the 


8 UN Doc. S/PV. 2090, at 22-23/25, Oct. 10, 1978. 
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practice of a profession witain the territories of such other Party, for 
the particular purpose of making examinations, audits and technical 
investigations exclusively foz, and rendering reports to, such nationals 
and companies in connection with the planning and operation of their 
enterprises, and enterprises in which they have a -financial interest, 
within such territories. 


2. Nationals of either Party shall not be barred from practicing the 
professions within the territories of the other Party merely by reason 
of their alienage; but they shall be permitted to engage in professional 
activities therein upon compliance with the réquirements regarding 
qualifications, residence and competence that are applicable to na- 
tionals of such other Party. 


3. Nationals and cornpan:es of either Party shall be accorded na- 
tional treatment and most-favored-nation treatment with respect to 
engaging in scientific. eduzational, religious and philanthropic ac- 
tivities within the territories of the other Party, and ‘shall be accorded 
the right to form associations for that purpose under the laws of such 
other Party. 


The four questions posed by the Equal Employment Opportunity Com- 
mission and the Department of State’s views are contained in the reply of 
Deputy Legal Adviser Lee R. Marks of October 17, 1978: 


1. Does the treaty pzrmit subsidiaries of Japanese companies which 
are organized under the laws of a state of the United States to fill all 
its top management positions with Japanese nationals admitted as treaty 
traders Would it be inconzistent with the terms of the treaty to rule 
that even top management positions are subject to Title VII of the 
Civil Rights Act of 1964 prohibiting discrimination on the basis of race, 
sex or national origin? 


Article VITI(1) of the FCN Treaty gives nationals and companies 
of each Party the right to employ, in the territory of the other, “ac- 
countants and other technical experts, executive personnel, attorneys, 
agents and other specialists of their choice.” This provision was in- 
tended to ensure that U.S. zompanies operating in Japan could hire 
U.S. personnel for critical positions, and vice versa. The phrase “of their 
choice” should be interpreted to give effect to’ this intention, and we 
therefore believe that Article VIII(1) permits U.S. subsidiaries of 
Japanese companies to fill all of their “executive personnel” positions 
with Japanese nationals adm:tted to this country as treaty traders. We 
express no opinion on what positions would, in a particular case, 


qualify as “executive personnel.” 


We do not believe the phrase “of their choice” should be read as 
insulating the employment practices of foreign companies from all 
local laws. . For example, the Treaty does not in our view confer any 
right to hire in violaticn of child labor laws, nor does it require the 
Department to issue a treaty trader visa to persons otherwise ineligible 
to enter the United States under the Immigration and Nationality Act. 
Similarly, we do not kelieve that it confers any right to discriminate 
against a particular sex, religious, or minority group* The right 


1 The footnote to Deputy Legal Adviser Marks’s reply reads as follows: 


Both the Japanese and United States Governments have subscribed to a number 
of international declarations calling on multinational enterprises to respect human 
rights and avoid discriminction. See point 7 of the 1976 OECD Guidelines for 
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granted by the Japanese FCN Treaty to Japanese enterprises operating 
in the United States is simply the right to fill certain positions with 
Japanese nationals; American companies operating in Japan enjoy the 
equivalent right. 


2. Is the situation different if the company doing business in the 
United States is not incorporated in the United States? 


Article VIII is addressed to “nationals and companies of either 
Party ... within the territories of the other Party.” Article XXIII de- 
fines “companies” as “corporations, partnerships, companies and other 
associations, whether or not with limited liability and whether or not 
for pecuniary profit.” In determining the scope of Article VIII, we see 
no grounds for distinguishing between subsidiaries incorporated in the 
United States owned and controlled by a Japanese company and those 
operating as unincorporated branches of a Japanese company, nor do 
we see any policy reason for making the applicability of Article VII 
dependent on a choice of organizational form. 


3. What criteria are used by the Department of State in determining 
what positions are within the scope of the treaty when it issues non- 
immigrant visas to treaty traders? 


The criteria derive from section 101(a)(15)(E)(i) of the Immigra- 
tion and Nationality Act of 1952, as amended, and 22 C.F.R. §41.40 
et. seq. In addition to the statute and regulations (which do not 
define “executive personnel”), consular officers have access to the Ad- 
visory Opinions of the State Department’s Visa Office (special guid- 
ance to U.S. consular officers upon request); the administrative de- 
cisions under the Immigration and Nationality Laws of the United 
States by the Board of Immigration Appeals of the INS; and judicial 
decisions rendered upon appeals from the rulings of the INS. 


The Department of State, through its consular officers in American 
embassies and under limited circumstances its Visa Office in the United 
States, and the Immigration and Naturalization Service in the case of 
change of visa requests, determines on an individual basis whether an 
applicant is entitled to a non-immigrant visa as a treaty trader. In 
making this determination, both the qualifications of the applicant 
and proposed position of employment are examined. 


In granting a non-immigrant treaty trader visa, the Department (or 
INS) thus makes an administrative determination that a visa applicant 


Multinational Enterprises and the ILO Tripartite Declaration of Principles Concern- 
ing Multinational Enterprises and Social Policy. These are not binding, but they 
reinforce our view that Article VIII should not be read as conferring a license 
to discriminate. l 
For the OECD Guidelines for Multinational Enterprises, annexed to the OECD 
Declaration on International Investment and Multinational Enterprises, adopted June 21, 
1976, see the 1976 Dicestr 520-24, and 15 ILM 969-77 (1976). ' i 
The Tripartite Declaration of Principles concerning Multinational Enterprises and 
Social Policy, adopted by the Governing Body of the International Labor Office, Nov. 
16, 1977, is reproduced with preface and annex in 17 ILM 422-31 (1978), and was 
also circulated as Annex II to UN Commission on Transnational Corporations, Inter- 
governmental Working Group of the Whole on the Code of Conduct, 3d sess., Trans- 
national Corporations: Texts Relevant to an Annotated Outline Suggested by the Chair- 
man of the Intergovernmental Working-Group on the Code of Conduct, Report of the 
Secretariat, UN Doc. E/C.10/AC.2/3, Jan, 26, 1978. 
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will fill an “executive personnel” position, but this determination is 


made for the limited purpese of administering the visa laws. We.do ' 


not believe that. the determination should preclude judicial review -of 
the scope of the term “executive personnel” for other purposes, includ- 
ing the application of Title VII. l 


4. Is any supervisica exercised to determine if. persons admitted as 


treaty traders do in fact operate in the type of position for which they 
were admitted? What sanctions are imposed if violations are found? 


Under the terms of their visas, treaty traders must file annual re- 
ports with the INS to show that they are maintaining their treaty 


trader status. If, on the basis of information furnished in an ‘annual 


report, the INS determines after investigation that an alien no longer 
qualifies as.a treaty treder, the INS is authorized to order the alien to 
leave the country, and, if necessary, to deport the alien (8 U.S.C. Sec- 


tion 1251(a)(9); 8 C.F.R. Sections 241.2 and 241.9). During the course - 


of a non-immigrant’s stey in the United States, the INS also has authority 


to monitor the ‘alien’s employment to insure that it complies with the - 


terms of the alien’s visa. Private parties may trigger such an INS in- 
vestigation by lodging a complaint with the district INS office.’ 
DIPLOMATIC Missions AND EMBASSY PROPERTY — 
l (U.S. Digest, Ch. 4, §1) — 
U.S. Legislation—Section 4 Agreements 


Prior to enactment of the Diplomatic Relations Act, Public Law 95-393, 
approved Sept. 30, 1978 (73 AJIL 125 (1979) ) the Soviet Union had ex- 


pressed concern that it would curtail the full diplomatic immunity enjoyed. . 


by the administrative, techrical, and service staffs of its embassy in Wash- 
ington, pursuant to the Agreement Concerning the Extension of Diplo- 
matic Privileges and Immurities to Non-Diplomatic Personnel, by exchange 
of notes October 17, 1967, and March 1, 1968 (entered into force March 
- J, 1968, TIAS No. 8115, 26 JST 1330). A Soviet aide mémoire, handed to 

the American Embassy in Moscow on October 12, 1978, proposed that the. 
status of personnel of Soviez diplomatic and consular establishments in the 


United States under the existing agreement be reconfirmed with respect to’ 


the new legislation, on the tasis of reciprocity, as before. ' | 
The Department of State considered that the existing reciprocal arrange- 
. ment had been mutually beneficial, and that its continuation would be 


in the U.S. interest. Section 4 of the act, specifically authorizing the grant | 


of more (or less) favorabl treatment, on the basis of reciprocity, than 
- that under the 1961 Viennz Convention on Diplomatic Relations,’ had, in 
fact, been drafted with such a circumstance in mind. Accordingly, after 


exchanging views, the United States and the Soviet Union entered into a’. 
new agreement, by notes dazed December 14, 1978, to take efect December | 


2 Dept. of State File No. P79 0005-0552, | 


= 17The Vienna Convention on Diplomatic Relations and Optional Protocol Concerning `. 


the Compulsory Settlement of Disputes, done April 18, 1961 (entered into force: for 
the United States, Dec. 13, 1972), 500: UNTS 95, TIAS No. 7502, 23 UST 3227. 3374. 
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29, 1978; ‘the effective dao of the Diplomatic Nelaioas Act: Unde: me new. : 
' agréemènt, the United States and the Soviet Union have agreed’ to accord . 


_ the privileges and immunities of diplomatic agents, as specified in the 1961 


Vienna Convention, to all members of the other’s embassy in its territory 
and to the members of their families, who are nationals of the sending — 


state. An Agreed Minute to the exchange of notes provided, among other 
things, for continuation of existing Department of State practice, under 
which the Department certified to a court or other appropriate authority 
. the status of an individual and the scope of immunity resulting from that 
status. The text of the Agreed Minute. reads: 


The following understandings were reached in the course of dis- 


cussions concerning the exchange of notes on. as privileges - 


and immunities. 


1. In the event of any legal proceeding in the receiving State with 
respect to any member of a diplomatic mission or consular establish- 
ment of the sending State, or a member of the family of any such 
official, the Ministry of Foreign Affairs in the Soviet Union and the 
Department of State’ in the United States shall, when the proceeding 


is brought to their attention and after consultation with the sending : 


State, without delay certify to the court or other appropriate authority 


the status of the individual and the scope of immunity resulting from ` 


that status so that the dismissal of any such proceeding as required by 
immunity may be effected with or through their assistance. In this 


regard, the practice of the. Department of State will be the same as , 


pelore the enactment of the Diplomatic Relations Act. 


2. The Department of State, with the cooperation of the. municipal 
eae of the District of Columbia, shall endeavor to the fullest 
to secure better parking conditions than those which now exist for 
members of the staff of the Soviet Embassy in Washington. For these 


purposes, all possible efforts will be made in order to attempt to. 


provide for the Embassy’s use sufficient parking spaces in the area of 

` the Embassy for the parking of automobiles and for creation of ap- 
propriate. conditions necessary for adhering to parking regulations. At 
the same time, both sides will make every effort to resolve other ques- 
tions which might arise in connection with the use of means of trans- 
port by members of their diplomatic and consular representations in 
the United States of America and in the Union of Soviet Socialist 
Republics, respectively. 


3. The Department of State will use its good offices to avoid unjusti- 


fied increases in insurance premiums in connection with the introduc- 


tion of compulsory automobile and transport insurance for diplomatic . 


and consular missions of the Union of Soviet Socialist Republics in 
the United States of America and their members. The same approach 
will be taken by the Soviet side in connection with the automobile and 
transport insurance of diplomatic and consular missions of the United 


States of America in the Union of Soviet Socialist Republics, and their — 


members. 
4, Nothing in ths present exchange of notes is intended to detract 


from the rights, obligations, privileges and immunities of the Parties’ 


under any other Agreement In this’ regard, the two sides noted in 
` particular: 
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(a) Articles 2], 22, 23 and 26 of the 1964 Consular Convention, 
relating to exemptions from taxes and customs duties: 
(b) Articles 22(2) [protection of diplomatic mission premises] and 


29 [personal inviolability of diplomatic agents; freedom from arrest or | 


detention] of the 1961 Vienna Convention on Diplomatic Relations, 
relating to the duty of the receiving State to protect the premises of a 
diplomatic mission and its personnel. (The two sides acknowledged 
that a similar duty exists with respect to consular establishments and 
their personnel. )? 


CONSULAR OFFICERS AND CONSULATES 
(U.S. Digest, Ch. 4, §2) — 
Exercise of Consular Function by Other Officials and Entities 


In President Carter’s memorandum for all governmental departments 
and agencies on “Relations with the People on Taiwan,” ! dated December 
30, 1978, he stated, inter alia, that “in conducting and carrying out pro- 


grams, transactions, and other relations with the people on Taiwan, interests _ 


of the people of the United States will be represented as appropriate by 
an unofficial instrumentality in corporate form.” The instrumentality, the 
American Institute in Taiwan, was incorporated on January 10, 1979, 
under the District of Columbia Nonprofit Corporation Act (29 D.C.C. 
§$§1001-10991) in perpetuity, by three former senior Foreign Service officers, 
who also constitute under the Articles of Incorpcration the initial Board 
of Trustees, and one of whom is its initial registered agent. A portion of 
the articles follows: 


Tumo: The Institute is organized to engage exclusively in charitable, 
educational, and scientific activities and, in furtherance of such ac- 
tivities (and without limitation): 


(a) To enable the American people and the people on Taiwan to 
maintain commercial, cultural, or other relations without official govern- 
ment representation or diplomatic relations; | 

(b) To represent the interests of the United States and its people 
in conducting and carrying out programs, transactions, and other 
relations with the people on Taiwan; 

(c) To enable international agreements and arrangements to be 

erformed and enforced in & manner ‘consistent with subparagraphs 
ta) and (b) above; and 
d) To perform functions, on behalf of the American people, that 
would otherwise be performed by Government. 


2 Dept. of State File No. P78 0186-13593. 

For the Consular Convention with the Soviet Union, signed June 1, 1964 (entered 
into force July 13, 1968), see TIAS No. 6503, 19 UST 5018. 

For the Statute Concerning Diplomatic and Consular Missions of Foreign States on 
` the Territory of the Union of Soviet Socialist Republics, published June 1, 1966, see 
5 ILM 801 (1966). Under its Article 25, immunity for official activities “does not 
extend to claims for restitution of damages caused by a highway traffic accident.” 

1 Supra at p. 279, 
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Ata briefing for chief executives and other senior officials from member 
firms of the National Council for U.S.-China Trade and the USA/ROC 
Economic Council, held at the Department of State on January 15, 1979, 
Secretary of State Cyrus R. Vance stated that Congress would be asked 
to approve an omnibus bill to authorize the funding of the American In- 
stitute in Taiwan and confirm its authority to act in a wide range of areas. 
The Secretary described its operations as follows: 


The Institute will have its headquarters in Washington with field 
offices in Taiwan. It will provide the full range of commercial and 
other services that have been previously provided through official 
channels to businessmen, both from the United States and from 
Taiwan. In your private business dealings on Taiwan, you may freely 
contact the Institute’s staff for advice or can deal directly with local 
firms and the authorities there. In short, we see no change necessary 
in the way private American business has been conducted on Taiwan 
up to now. EXIM loans, OPIC guarantees and other important ar- 
rangements will continue.’ 


Tae Law or TREATIES AND OTHER INTERNATIONAL AGREEMENTS 
(U.S. Digest, Ch. 5, §4) 
Presidential Power to Give Notice to Terminate 


When the United States announced its decision to terminate the Mutual 
Defense Treaty with the Republic of China (Taiwan), it gave Taiwan 
one year’s notice in accordance with Article 10 of the treaty. Legal Adviser 
Herbert J. Hansell of the Department of State advised Secretary Vance 
that President Carter had the authority under the Constitution to give 
notice of the termination of the treaty, in accordance with Article 10, 
without congressional or Senate action. A memorandum from Mr. Hansell 
to Secretary Vance of December 15, 1978, set forth legal authorities and 
historical precedents for the President to act upon his sole initiative in 
giving notice to terminate the Mutual Defense Treaty under its notice 
provision. The text follows: i 


This memorandum confirms my advice to you that the President has 
the authority under the Constitution to decide whether the United 
States shall give the notice of termination provided for in Article X 
of the US-ROC Mutual Defense Treaty and to give that notice, with- 
out Congressional or Senate action. 


While treaty termination may be, and sometimes has been, under- 
taken by the President following Congressional or Senate action, such 
action is not legally necessary, and numerous authorities recognize 
the President’s power to terminate treaties acting alone. Presidents 


2 Dept. of State Press Release No. 13, Jan. 15, 1979. 

On Feb. 15, 1979, the Taiwan authorities announced the establishment of a counter- 
part instrumentality to the American Institute in Taiwan, the Coordination Council for 
North American Affairs. 

1 Supra at pp. 277-78. 
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‘have exercised that -power on several occasions. The following 'sec-. 5 


- 


, tions of this memorandum note the views of a number of Constitutional 
and international law authorities, and identify previous Presidential 
treaty terminations undertaken without action by Congress. An Ap- 

. pendix to this memorandum contains detailed histories of past U.S. 
treaty terminations. aa nai 


_ Views of Constitutional and International Law Authorities | 
+ : The Restatement of the Foreign Relations Law of the United States, 


r 


by the American Law Institute, states in Section 163; 


Under the. law of the United States, the President or a person acting 
‘under his authority, has, with respect to an international agreement ` 
to which the United States is a party, the authority to . . . take the 7 
action necessary to accomplish under the rule stated in Section 155 cake 
the termination of the agreement in accordance with provisions in- 
cluded in it for the purpose ... (at p. 493)? ` : 


Section 155 of the Restatement provides that “an international agree- 

ment may be. .. terminated in accordance with provisions included 

for that purpose in the.agreement” (at p. 477). The Restatement com- 
` ment to Section 163 states: 


The rules stated in this Section are based on the authority of the 
President to conduct the foreign relations of the United. States as 
part of the executive power vested in him by Article II, Section 1 
of the Constitution. . . .. The great majority of cases in which the 
President suspends or terminates, by acting alone, an international 
` agreement to which the United States is a party, are cases in which - 
the agreement contains provisions for its suspension or termination. 


Professor Louis Henkin, Hamilton Fish Professor of International 
Law at Columbia University, states in his:‘book Foreign Affairs and the 
Constitution (1972) that: : í 


Once the Senate has consented, the President is free to make (or not- 
to make) the treaty and the Senate has no further authority in re- 
spect of it. Attempts 2y the Senate to withdraw, modify or interpret 
its consent after a treaty is ratified have no legal weight; nor has the 
Senate any authoritative voice in interpreting a treaty or in termi- 
nating it (at p. 136). 


Dr, Elbert M: Byrd, Jr., of the University of Maryland, has written 
^ in his book Treaties and Executive Agreements in the United States 
(1960) that: | 
from a constitutional view, it is much easier to terminate treaties 
than to make them. A treaty, by definition in constitutional law, 
can come into existenc= only by positive action by the President and- > 
two-thirds of the Senate, but a simple majority of both Houses with 
the President’s approval can terminate them, and they may be ter- 
minated by the President alone (at p. 145). | 


_ Professor Laurence H. Tribe, of the. Harvard Law School, has 
. written in his recently published American C onstitutional Law (1978): 


as follows: 


2 The footnote to Legal Adviser Hansell’s memorandum reads: “Emphasis supplied ' 
throughout.” | 
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__ constitutional restraint, the President . . . has exclusive responsibility 
for announcing and implenienting ‘military policy, for negotiating, 


administering, and terminating treaties or executive agreements; for 


establishing and breaking relations with foreign: governments; and 


generally for applying the. foreign policy of the United States (at 


pp. 164-65). 


Mr. Wallace McClure, in his “work entitled International irouia 
„Agreements (1941), wrote: 


It is customary for treaties to carry provisions laying down the | 


steps to be taken if one of the participating governments wishes to 
divest itself of the obligations which have been assumed; for in- 
: stance, a year’s notice by one party to the other or-others. But 
treaties do not specify the organ of the national government by 
which such notice is to be given. In the United States the Executive 
gives the notice. Sometimes he has given it, on his own initiative 


solely. 


feared by the constitution makers, was left to the repository of gen- 
eral executive power, that is, to the President (at pp. 16, 306). 


“Professor Myres S. McDougal, William K. Townsend Professor of 


Law at the Yale Law School, wrote as follows in his study with Asher 
Lans on “Treaties and Congressional-Executive or Presidential Agree- 
ments: Interchangeable Instruments of National Policy,” 54 Yale Law 
Journal 336 (1945): “termination [of treaties] ‘may be effected by 
executive denunciation, with or without prior Congressional authoriza- 
tion” (at p. 336). 


Professor Randall H. N elson, of Souther Illinois University, in an - 


article entitled “The Termination of Treaties and Executive Agree- 
ments by the United States: Theory and Practice,” 42 Mirinesota Laiv 


Review (1958) wrote that: “Diplomatic practice coupled with judicial 


opinion demonstrates that the President, as the chief organ.of foreign 
relations, has the primary responsibility with respect to the termina- 
tion of treaties. He may perform this function alone or in conjunction 
with the Congress, or the Senate” (at p. 906). 


The late Professor Jesse S. Reeves, of the University of Michigan, 


in an article entitled “The Jones Act and the Denunciation of Treaties,” 
15 American Journal of International Law (1921), stated that: 


It seems to be within the power of the President to terminate treaties” 


_ by giving notice on his own motion without previous Congressional 
or Senatorial action. It would seem, on the other hand, that the 


. President cannot be forced by Congress or by the Senate to perform a 


the international act of giving notice (at p. 38). 


Professor Westel Willoughby, late of Johns Hopkins Üniversity, 
wrote in his work The Constitutional Law of the United States (1929) 


that: “It would seem indeed, that there is no constitutional obligation 
upon the part of the Executive to submit his treaty denunciations to: 
the Congress for its approval and ratification although, as has been 


seen, this has been done several times” { Vol. I, at p. 585). 


I, 


A 


In treaty making the Senate may be said to act merely as executive: 
adviser and check against positive action; negative action, not being ` 
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Previous Presidential T-eaty Terminations 


The President has taken action in a number of instances to terminate 
treaties without prior or subsequent action by either house of Congress. 
‘Such Presidential action has included giving notice of termination of 
bilateral treaties and notice of withdrawal or denunciation of multi- 
lateral treaties, pursuant to provisions in the treaties, and in a few 
cases, execution of termination agreements with the other parties to 
bilateral treaties. 


Following are instances of treaty terminations effected by the Presi- 
dent without Congressicnal or Senate action: 


In 1815, President Madison exchanged correspondence with the 
Netherlands which has been construed by the United States as estab- 
lishing that the 1782 Treaty of Amity and Commerce between the 
two countries had been annulled. 


In 1899, President McKinley gave notice to the Swiss Government 
of the United States’ intent “to arrest the operations” of certain articles 
of the 1850 Convention cf Friendship, Commerce and Extradition with 
Switzerland, 


In 1920, President Wilson by agreement terminated the 1891 Treaty 
of Amity, Commerce, and Navigation with Belgium concerning the 
Congo. 


In 1927, President Coclidge gave notice of termination of the 1925 
Treaty with Mexico on tke Prevention of Smuggling. 


In 1933, President Rocsevelt delivered to the League of Nations a 
declaration of the United States’ withdrawal from the 1927 multi- 
lateral Convention for the Abolition of Import and Export Prohibitions 
and Restrictions. 


In 1933, President Roosevelt gave notice of termination (which 
was withdrawn subsequently) of the 1931 Treaty of Extradition with 


Greece. 

In 1936, President Rocsevelt approved a protocol (deemed to be 
notice of termination) terminating the 1871 Treaty of Commerce and 
Navigation with Italy. 


In 1939, President Roosevelt gave notice of termination of the 1911 
Treaty of Commerce and Navigation with Japan. 


In 1944, President Rocsevelt gave notice of denunciation of the 
1929 Protocol to the Inter-American Convention -for Trademark and 
Commercial Protection. 


In 1954, President Eisenhower gave notice of withdrawal from the 
1923 Convention on Uniformity of Nomenclature for the Classification 
of Merchandise. 


In 1962, President Kennedy gave notice of termination of the 1902 
Convention on Commercial Relations with Cuba. 


In 1965, President Johnson gave notice of denunciation, subsequently 
withdrawn, of the 1929 Warsaw Convention concerning international 


air travel. 


ai 
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In addition to the above-listed Presidential actions to terminate 
treaties without Congressional authorization, as indicated earlier in 
this memorandum, Presidents also have terminated treaties following 
enactment of laws providing for the termination, or in two cases, 
adoption of a resolution by the Senate. There also have been two 
occasions on which Presidential action terminating a treaty was sub- 
sequently “adopted and ratified” by statutory enactment. These in- 
stances do not, however, individually or in the aggregate, detract from 
the President's authority to act alone, | 


Constitutional History and Theory - 


The Constitution does not specifically address the question of treaty 
termination. The subject was not discussed at the Constitutional Con- 
vention and seems not to have received much attention in the early 
years of the Republic, perhaps because provision for termination by 
notice first appeared in a United States treaty in 1822. 1 Malloy 
Treaties (1910) 373. Several of the constitutional framers, including 
Jefferson and Madison, recognized that Congress could, by enactment 
of legislation, annul or rescind a treaty. Alexander Hamilton, writing 
of President Washington’s 1793 Neutrality Proclamation in respect of 
France and its effect on the continuing validity of United States 
treaties with France, said: ` 


The right of the executive to receive ambassadors and other public 
ministers . . . includes that of judging, in the case of a revolution 
of government in a foreign country, whether the new rulers are 
competent organs of the national will, and ought to be recognized, 
or not; which, where a treaty antecedently exists between the United 
States and such nation, involves the power of continuing or suspend- 
ing its operation... 


This power of determining virtually upon the operation of na- 
tional treaties, as a consequence of the power to receive public 
ministers, is an important instance of the right of the executive to 
decide upon the obligations of the country with regard to foreign 
nations. 


Hence, in the instance stated, treaties can only be made by the 
president and senate jointly, but their activity may be continued or 
suspended by the president alone. (Letters of Pacificus and Helvid- 
ius on the Proclamation of Neutrality of 1793, Gideon, Washington, 
1845, pp. 12-13.) 


A Presidential notice of termination pursuant to the terms of a 
notice provision does not constitute an abrogation or repeal of the 
law of the land, but rather is a termination in the manner prescribed by 
the terms of the treaty, as approved by the Senate. The President's 
constitutional power to give a notice of termination provided for by the 
terms of a treaty derives from the President’s authority and responsi- 
bility as chief executive to conduct the nation’s foreign affairs and 
execute the laws. When a treaty takes effect as an international agree- 
ment and law of the land, the President must see that its terms are 
carried out. The Senate’s role in giving advice and consent to the 
making of the treaty is fulfilled when the treaty is made; thereafter 
execution and performance of its terms, including terms relating to its 
duration or termination, are delegated by the Constitution to the na- 
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_ tion’s chief. executive. Where the treaty provides for its termination ` 
by notice, the President. as the officer chargéd by the Constitution with 
the authority ‘and responsibi_ity for the conduct of the nation’s foreign 
affairs and execution of the treaty, has the power to give such notice 
when he deems termination to be necessary or desirable for the best 
interests of the United States. 


Court Decisions EE , . ; 


Three cases in which the Supreme Court has dealt with treaty termi- 
nations have reflected the principles, that legislation may supersede 
the domestic legal effect of treaties and that whether a treaty should - 
be deemed to be in effect for international law and foreign relations 
purposes generally will be determined by the position of the Executive. 


Thus, in Charlton v. Eelly, 229 U.S: 447 (1913), involving the ques- 
tion of whether non-performance by Italy of an extradition treaty 
justified refusal of perfzrmance by the United States, the Supreme 
Court held that it did nct because: : | 


the political branch of the Government recognizes the treaty obliga- - 
tion as still existing. . . . The executive department having thus . 

- elected to waive any right tc free itself from the obligation to deliver 
up its own citizens, it is the plain duty of this court to recognize 
the obligation to surrender the appellant . . . (at pp. 474-76). 


In Terlinden v. Ames, 184 U.S. 270 (1902), also involving the con- 
tinued validity of an extredition treaty, the Supreme Court stated, “we 
think that on the question whether this treaty has ever been terminated, 
governmental action in respect to it must be regarded as of controlling 
importance’; and it refcsed to review the position of the German 
Empire that the treaty was still in force “especially as the Executive 
Department of our Government has accepted these conclusions and 

proceeded accordingly” (=t pp. 285-88). , 


In Van Der Weyde v. Ocean Transport Co., Ltd., 297 U.S. 114 © 
(1936), in which the Supreme Court held that a treaty provision had 
properly been abrogated as provided by statute, it declined to pass 
‘on the President’s power to terminate a treaty without Congressional 
authorization: AA 


we think that the questizn as to the authority of the Executive in the 
absence of congressional action, or of action by the treaty-making 
power, to denounce a ireaty of the United States, is not here in- 
volved. In this instanc=, the Congress requested and directed the 
President. to give notice of the termination of the treaty provisions 
in conflict with the Act. From every point of view, it was in- 
cumbent upon the President, charged with the conduct of negotia- 
tions with foreign governments and also with the duty to take care 
that the laws of the United States are faithfully executed, to reach 
a conclusion as to the inconsistency between the provisions of the 
treaty and the new law. It is not possible to say that his conclusion 
as to Articles XIII and XIV was arbitrary or inadmissible. Having 
determined that their termination was necessary, the President 
through the Secretary cf Stace took appropriate steps to effect it 
(at pp. 117-18). S i 
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“Accordingly, President. Carter has aho to give the notice of ter- oo 


'' -mination provided, for in Article: X oR the TROR Mutual. Defense 
Treaty. 
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Stare Ternirory AND TERRITORIAL. lenny 
(U. S: Digest pi 6, §1) 
Berlin—United Siates Court 


The United States is present in Berlin as an seoupyinie power as a result 
of the Allied victory in World War II and Germany’s unconditional sur- 
render.” The United States, Great Britain, and France collectively retain 


supreme authority as military occupants iof the Western sectors of Berlin. 


The three Allies have progressively turned over, most of the powers of 
local government to ‘the West Berlin authorities. However, they have 
reserved certain rights, particularly concerning matters bearing upon the 


status: and security of West Berlin; this ees the exercise of criminal. . 


jurisdiction in certain cases. 

On August 30, 1978, a Polish LOT alinei on a a flight from. Dinde to 
East Berlin was hijacked and forcibly diverted to Tempelhof Airport in 
the U.S. sector. of Berlin. -After discussions with British, Fr ench, and West 
German authorities, the’ United States decided to exercise its reserved 
responsibilities and rights as an occupying power and. to try the individuals 
involved on criminal charges in the U.S. Court for Berlin. 

The court, established by U.S. High Commissioner Law No. 46, April 28, 


`” 1955, as amended, had not previously been constituted. Under Article 3, 


paragraph 1 of Law No. 46, the court has original jurisdiction to hear and 


decide any criminal case arising under any legislation in effect in the U.S. 


sector of Berlin, if the offense was committed within the area of greater 


Berlin. “(Such legislation includes ‘West German criminal law, as taken 


over in the Western sectors of Berlin.) Paragraph 5 of Article 3 of Law 
46 authorizés the U.S. Judge for Berlin, inter alia, to “establish con- 
sistently with applicable legislation rules of practice and procedure.” ? 

Under Article 2, paragraph 5, personnel of the U.S. Court for. Berlin, in- 
cluding the one or more judges authorized by paragraph 1, are appointed 


‘by the chief of mission, i.e., the chief of the United States diplomatic mis- 


i sion in (the Federal Republic of) Germany. 


Proceedings were initiated on December 6, 1978, belote the do of the 
United States Court for Berlin. Charges were brought against the two in- 


1 For U.S. High Connie Law No. 46, see Aici KOMMANDATURA Gos 
No. 71, at 1056 (1955); for amendment, by US. Sector Ordinance (unnumbered ), 
Oct. 19, 1955, see id. No. 75, at 1083 (1955); for amendment, by U.S. Sector Ordinance 
No. 2! Feb. 9, 1957, see id. No. 83, at 1132 (1957). 

2The Rules of Criminal Procedure for the United States Court ‘fo Berlin, closely 


based upon the ‘Federal Rules of Criminal Procedure, v were given to counsel for the 
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ni ‘dividuals involved ir in the hijacking, one of Shen was hea aed to cal 


in a West Berlin prison. Further proceedings were held on January 12, 


(+ 1979, présided over by a U.S, District Court Judge, whois serving concur- ` 


rently as Judge of the United States Court for- Berlin. The Legal Adviser 


‘Ne 


. ' under the authority of Article 2, ‘paragraph 2 of Law-No. 46. A member of 
the U.S. Attorney's Office in the District of Columbia was also appointed 


, by both United States and Peria (German) defense counsel. 


t 


to the U.S. Mission in Berlin wes appointed as U.S. Attorney for Berlin, 


- Special Assistant-U.S. Attorney for Berlin. The defendants are Topresonted 


JUDICIAL DECISIONS 
ALONA E. Evans 


Aliens—deportation—conviction of possession of marijuana—cruel and 
unusual punishment 


BASSETT v. UNITED STATES IMMIGRATION AND NATURALIZATION SERVICE. 58] 
F.2d 1385. 
U.S, Court of Appeals, 10th Cir., Aug. 14, 1978. 


Appellant, a British subject, was admitted into the United States in im- 
migrant status. Subsequently, he was convicted on a charge of possession 
of marijuana. An immigration judge ordered his deportation. The Board 
of Immigration Appeals denied his appeal against this decision. He then 
appealed to the court of appeals which affirmed the Board's ruling. 

Arguing that, although an alien, he was entitled to due process of law and 
equal protection of the laws, appellant took the view that the deportation 
order violated these rights. Circuit Judge Logan pointed out that de- 
portation on grounds established by law violated neither the due process 
nor the equal protection clauses. The court said that “[expulsion] is a 
weapon of defense and reprisal confirmed by international law as a power 
inherent in every sovereign state.”* The power of the political branches 
of government respecting deportation had been reaffirmed by the Supreme 
Court in Galvan v. Press (347 U.S. 522 (1954) ) and in other cases. 

Appellant also contended that deportation constituted cruel and unusual 
punishment within the meaning of the eighth amendment. Circuit Judge 
Logan found no merit in this argument, pointing out that the amendment 
applied only to criminal penalties, while deportation is a civil proceeding. 
The court concluded that “the non-penal nature of Congress’ plenary power 
to enumerate and enforce deportable offenses does not permit us to use 
the Eighth Amendment as a basis for setting aside the deportation order. 


Aliens—deportation-——evaluation of evidence of potential political persecu- 
tion in state of destination—limits of judicial review of immigration 
proceedings 


FLEURINOR V. IMMIGRATION AND NATURALIZATION SERVICE, 585 F.2d 129. 
U.S. Court of Appeals, 5th Cir., Nov. 30, 1978. 


Petitioner, a national of Haiti, entered the United States illegally in 1971. 
In deportation proceedings in 1972, he conceded deportability but pleaded 
that if he were returned to Haiti, he would be subjected to political per- 
secution. The proceedings were adjourned so that he could apply to the 
District Director of the Immigration and Naturalization Service for political 
asylum. This application was denied in 1976. Petitioner then applied for 


1581 F.2d 1385, 1387. 2 Id., 1388. 
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TE withholding of depdrtadoù fader section’ 243(h) ‘of the ER a 
Ce Nationality Act of 1952. as amended (8 U. S.C. $1253(h) ), which provides: | 


t 


The Attorney General is authorized to withhold deportation of. any 
alien within the United States to any country in which in his opinion 
the alien would be subject to persecution on account of race, religion, 


or political opinion and for such period sa time as he deems to ‘be. 


necessary for such reason. © 


The immigration judge (to whom the Attorney. General's ation had : 
` been delegated ) denied the petiticn for want of proof that petitioner would - 
‘be persecuted in Haiti, but granted him time to leave the United States . 
voluntarily. This decision was affirmed by. the Board of Immigration. Ap- ` 


peals (Board). Petitioner than appealed to the court of appeals yen 


_. affirmed the Board’s decision. i 


“Relying upon Coriolan v. Immigration and Naturalization Service ( 559 


F.2d 993 (5th' Cir. 1977); 72 AJIL 924 (1978) ), petitioner asked the court 


of appeals to vacate: the Board’s decision and remand his case so that. a 
recent report by Amnesty Interrational about the political situation in 


E 
"A, > 
ee = 


Haiti could be taken into consideration. Although the court had authority ° 


to take these actions (28 U.S.C. §28347(c)), Circuit Judge Fay pointed out 


„that it was necessary for the petitioner to show that such additional evi- 


dence was “material” and that there was: good reason for his not having 
submitted it in the earlier proceeding. The court refused to accede to the 


T here on the ground that tc be “material” the report must be shown - 


“be probative on the issue of the likelihood of this alien being subject to 


: aie na in the event of deportation,” 1 The report, while descriptive 
` of political conditions in Haiti generally, did not indicate that petitioner . 


was likely to be subjected to persecution there.. The court also observed 


that the report had been available at the time-petitioner appealed to the 
Board and should have been submitted then, whereas in Coriolan the re- 
port had been issued after the immigration proceedings had been - con- 
” cluded. | | 


/ 
Petitioner also argued that the Board’s denial of his request that de- 
portation be withheld constitutec an abuse of administrative discretion. 


_ The court observed that it was an established rule that the alien has the 
' burden of proof of prospective persecution in the state of destination and 


that the court’s power of review 2f administrative discretion is limited to 
determining whether the administrative proceedings had been carried out in 


accordance with law and procedural due process, and whether the exercise `- 


of administrative discretion had keen arbitrary or capricious. Petitioner's 
evidence did not show such abuse of discretion and did not prove that he 
` would be subjected to persecution in Haiti. 

Petitioner challenged the denial of his request for political ayia. 


claiming that he should have beer given an opportunity to rebut any com- — 


munications from the Departmen: of State about conditions in Haiti on 


1 585 F.2d 129, 133 ‘Guha by court). : 


ae 


.. which the denial ae have been based. ° Cecor Judge F Fay —" out 
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that’ EA was no > provision fòr the review or PE of a - district dizector’s: S; 


denial of a. request for political asylum and that the court of appeals: was ! 


not empowered to:review such a decision under section 106(a) 8 US. C... 


` §1105a(a)) of the Immigration and Naturalization Act. a 4 


Aliens—issuance of visas—compliance with UN resolutions 


KaNGAI v. VANCE. ` 
U.S. Court of Appeals (D.C. Cir), October 6, 1978. s 


On October 5, 1978, Tirivaf J. Kangai, ‘three other individuals, a Tans 
Africa, Inc. brought suit against Secretary of State Cyrus R. Vance and ! 


Attorney General Griffin W. Bell in the U.S: District Court, for the District © 


of. Columbia. The individual plaintiffs alleged that they were inhabitants’. 


of Southern Rhodesia, ‘unable to return there and live'in safety because of 


the Smith “regime”; the corporation alleged that it was established to in- 
form and organize public opinion in the United States regarding U.S: 
foreign policy toward African nations and Caribbean peoples of African: 


issue a visa to Ian Smith of Rhodesia? was invalid, void, and of no effect, 


. and an injunction against issuance of the visa. The plaintiffs also requested — 


a temporary restraining order prohibiting issuance of.the visa or, alterna-’ 
tively, restraining the Secretary of State and the Attorney General from | 
permitting Mr. Smith to enter the United States, ‘pending a hearing and, 
determination upon their complaint. 

In their complaint, the plaintiffs alleged that the decision to issue the 
visa contravened the UN Participation Act of 1945, as amended (section 5, > 


22 U.S.C. §287c}, which provides, in part, that. 


$ 


whenever the United States is called upon by the Security Council to 
apply measures which . . . [it] has decided, pursuant to article 41 of - 

. [the UN] Charter, are to be employed to give effect to its dė- 
cisions.. , the President may ... regulate; or prohibit, . . . means of ` 


‘communication between any foreign country or any national thereof, | 


or any person therein . . . and the United States or any person subject _ 
to the jurisdiction thereof. 


The plaintiffs referred to UN Sa Council Resolution 253, adopted `. 
May 29, 1968, requiring all states, inter alia; to prevent entry into their 
territories, “save on exceptional humanitarian -grounds,” of any person 


traveling on a Southern Rhodesian passport, or’ on:a ‘passport issued by the: 


“illegal [Smith] regime” in Southern Rhodesia, and also to. prevent entry . 


Anto their territories of persons ordinarily resident in Southern Rhodesia 


“whom they have reason to believe have furthered ... the... actions of 


the illegal [Smith] regime in Southern Rhodesia.” The plaintiffs alleged 


that the decision to issue a visa to Mr. Smith also contravened (1) Execu-. 


l tive Order 11419, which was designed to: give effect to the Security Council 


° Case note supplied Marian L. Nash; Office of the tees Adviser, aie of, 
State, 
1 See p. 280 supra. 
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resolution: (2) section 212(a (26) of the morani and Nationality Act 
of 1952, as amended (8 U.S.C. 11€2(a)(26)), which makes lack of a valid 
passport grounds both for ineligibility to be issued a visa and for exclusion 
from the United States; and (3) Rhodesian visa guidelines issued by the 
Department of State. 

On the same day, October 5, 1578, District Judge John H. Pratt, ruling . 
from the bench, denied the plaintiffs’ motion for a temporary restraining 
order. He found that plaintifs had not shown a substantial likelihood that 
~ they would prevail on the merits. Citing Diggs v. Richardson, Judge Pratt 
said that there was a substarial question as to whether the plaintiffs had 
standing. Moreover, the court lacked jurisdiction because “the matter goes 
right to the heart of our foreign -elations, which is within the exclusive 
jurisdiction of the President of the United States.” Judge Pratt therefore 
found it unnecessary to consider whether plaintiffs could show irreparable 
injury, but he was inclined to believe that such injury was largely speculative. 
Judge Pratt also did not think that the issuance of a stay would be con- 
sistent with the public interest: if the Government thinks that admission of. 
Smith and his colleagues will aid ir the resolution of “this terrible conflict,” 
it is not for the court to “second-guess” the Government and substitute its 
judgment? 

On October 6; 1978, the pleintiffs filed a notice of appeal, moved in the 
U.S. Court of Appeals for the District of Columbia Circuit for an injunction 
pending appeal, and requested ora] argument. The Government opposed 
the injunction, arguing that (1) thé subject matter at issue raises non- 
justiciable political questions regarding U.S. foreign policy; (2) plaintiffs 
did not allege or offer evidence of injury-in-fact necessary for standing; (3) 
Security Council resolutions are no: self-executing, and decisions regarding . 
their implementation, as we.. as decisions generally about the issuance 
of visas and admitting aliens, are committed to the discretion of the execu- 
tive branch; and (4) grantirg appellants the requested relief would ad- 
_versely affect the public interest. 

The same day, a per curiem order was issued by Chief Circuit Judge 
David L. Bazelon and Circuit Judge Spottswood W. Robinson HI, denying 
both the motion and the request for oral argument. 


Aliens—permanent residents—denial of employment in federal civil service 


Vercara v. HAMPTON. 581 F.2d 1281. 
U.S. Court of Appeals, 7th Cir, Aug. 24, 1978. 


Plaintiffs, three permanent resident aliens, sought in a class action to 
challenge an executive order tha: barred lawfully admitted permanent 
resident aliens from employment in the federal civil service.t | They con- 


2 Kangai v. Vance, No. 78-2002. Tr. ai 2-4 (D.C. Cir. Oct. 5, 1978). 

1 Exec. Order No. 11,935, 41 Fed. Reg. 37,301 (1976). This order was issued after 
the Supreme Court’s decision in Hamptcn v. Mow Sun Wong, (426 U.S. 88 (1976), 
70 AJIL 846 (1976)), holding thet it was a denial of due process of law for the Civil 
Service Commission to bar lawfully admitted resident aliens from employment in the 
federal civil service. l 
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tended that the executive order was ultra vires of presidential authority 
and in violation of 42 U.S.C. $1981 and the due process clause of the fifth 
amendment. The district court refused to allow the action to proceed as 
a class action and granted defendants’ motions for summary judgment. The 
court of appeals held that the plaintiffs were entitled to a class determina- || 
tion but affirmed the summary judgment. 

In Hampton v. Mow Sun Wong (426 U.S. 88 (1976), 70 AJIL 846 (1976)), 
the Supreme Court held that a regulation of the U.S. Civil Service Com- 
mission that excluded aliens from the civil service denied them due process. 
The Supreme Court assumed but did not decide that the same exclusions 
would not be unconstitutional if imposed by Congress or the President. 
The court of appeals in the present case interpreted the Supreme Court as 
having decided that Congress had granted authority to the President to 
impose the citizenship requirement. Consequently, there was no basis for 
challenging the executive order establishing this rule if the President con- 
sidered the rule desirable in furtherance of the national interest. Circuit 
Judge Tone found no merit in plaintiffs’ contention that the executive order 
violated 42 U.S.C. §1981, which was based upon section 16 of the Civil 
Rights Act of 1870 (16 Stat. 140, 144). The court observed that in legis- 
lating with respect to aliens in the civil service over a period of years, 
Congress apparently had never regarded 42 U.S.C. §1981 as relevant. The 
court concluded: | 


In addition, as the Supreme Court noted in Mow Sun Wong, Congress 
has acquiesced for over a century in the imposition of citizenship re- 
quirements by the Civil Service Commission and other agencies, and 
although this acquiescence cannot-be viewed as express approval, it is 
at least another indication that Congress had never viewed the citizen- 
ship requirement as contravening a federal statute.” 


As for plaintiffs’ argument that the executive order violated the due 
process clause of the fifth amendment, the court found “strong indications” 
in Mow Sun Wong that the Supreme Court would sustain the President's 
power, and that it would find due process satisfied because the decision 
to deny aliens federal employment had been made by the executive and 
legislative branches, which had also admitted them to the United States, 


Extradition—evidence of criminality—Ker rule—Webster-Ashburton Treaty 
of 1842 


UNITED STATES v. PELTIER. 585 F.2d 314. 
U.S. Court of Appeals, 8th Cir., Sept. 14, 1978. As modified on denial of 
rehearing and rehearing en banc, Oct. 27, 1978. 


Appellant fled the United States while wanted on a charge (among 
others) of first degree murder in the deaths of two special agents of the 
Federal Bureau of Investigation at Pine Ridge Indian Reservation, South 
Dakota, in 1975. He was arrested in Canada, extradited to the United 
States in 1976, and convicted of the murder charge. On appeal, in addition 


2581 F.2d 1281, 1285. 
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to challenging var jous TE of EAT iniróäuced i the Covent bë | 
` raised for the first time a questior as to the’ jurisdiction ‘of the trial court; — 
arguing that his extradition: had been based, upon false affidavits known 
_ by the Government to be false, in violation of Article X of the rag | 
Ashburton Treaty of 1842 (3 Stat. 572, TS No. 119, 12 Bevans 82). 
- affirming appellant’s conviction, the court of appeals found. no nc tea in 
this claim. 

Appellant contended that in supsort of its extradition request to Canada 
. the Government had submitted affilavits from a witness that had later been | 
repudiated and that had beer. excluded from the trial as not being material. 
The Government, relying upon Ker v. Illinois (119 U.S. 436 (1886) ) and 
Frisbie v. Collins (342 U.S. 519 (1952) ), took the position that the trial 
court had jurisdiction regardless o£ the means by which the accused had. 
_been brought before it. Circuit Judge Ross found no reason to examine 
this issue because it had been shcwn at the trial that ample evidence iof 


- the offenses charged against appellant had been submitted in support of 


the extradition request besice the affidavits that had subsequently been | 
`- repudiated! > , . 


- International air transport—W arsaw C onvention of a aa of “ac- 
cident”-—carrier's liability 


_DeManines v. KLM Roya Purcos AIRLINES. 580 F.2d 1193. 
U.S. Court of Appeals, 3d Cir., July 17, 1978. 


Plaintiffs brought an action against KLM Royal Dutch Airlines for ae 
for personal injury and loss of conscrtium. They alleged that while en route 
from Amsterdam to Philadelphia or. an aircraft belonging to defendant, one 
‘plaintiff suffered an injury that had left him with an impaired sense of 
equilibrium and that this injury had resulted fr om an error in the pressuriza- 
-tion of the cabin. They argued that the injury constituted an “accident” 
within the terms of Article 17 of the Convention for the Unification of 
Certain Rules Relating to International Transportation by Air of 1929 
(Warsaw Convention) (49 Stat. 3000. TS No. 876, 2 Bevans 983, 137 LNTS 11), 
as modified by the Montreal Agreement (31 Fed. Reg. 7302 (1966) ), for 
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which the carrier was liable. A jury finding for plaintiffs awarded them __ 


damages of $1,000,000 on the first complaint and $50,000 on the second. 
Defendant moved for a judgment n.o.v. or, in the alternative, for a new | 
trial, on the grounds, inter alia, thet the jury had not been presented with. 
' sufficient evidence to sustain a verdict that an “accident” had occurred: 
The district court denied defendant’s motions (433 F.Supp. 1047 (E. D. Pa. 
` 1977) ). The court of appeals affirmed the trial court’s denial of the motion. 
for judgment n.o.v. because of a procedural error on the part of defendant 
but remanded the case for a new tr.al on the sufficiency of evidence. 

Circuit Judge Rosenn pointed cut that although in Article 17 of the 


1The court took note, however, of the restrictive interpretation of Ker and Frisbie 
which had been made in United States v. Toscanino (500 F.2d 267 aes Cir. 1974); 69. ` 
AJIL 406 (RI )). : 
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curred, the article does not. define “accident.” The district court had ~ 


charged :the jury with’ the following definition; hich ae e a sum- ; 


mary of the holdings. on this point in several cases: 


| TEDIEIAL BEGOÑE a a go i 


Wiis Convention, the carrier, can be (ae only if an “accident” Has: oc- ° oF 


r i t 
An. accident is an event, a physical. circumstance, which: une pectedly E. 


takes place not according to the usual course of things. If the event 
on board an airplane is an ordinary, expected, and usual occurrence, 
then it cannot be termed an accident. To constitute an accident, the 
occurrence on board the aircraft must be unusual c or- unexpected, an 
unusual or unexpected happening.’ 


Although the court of appeals found this definition. acceptable, it was not. 
satisfied that the evidence was sufficient to support the jurv’s finding. - 
Noting a similar problem ‘regarding sufficiency of evidence in Warshaw v. 
Trans World Airlines, Inc. (442 F.Supp. 400 (E.D. Pa. 1977); 72 AJIL 666 
(1978) ), Circuit Judge Rosenn concluded that the question required a new 


trial. - 
On appeal, defendant had argued that the trial court had made a number- 


5p 


of errors in its charge to the jury. Among these was the ‘charge that the 
carrier had the burden of proving that a ticket had been delivered to plain-» 

tiff before the departure of the flight; if no ticket had been delivered, plain- | z 
tiff would not be bound by the $75,000 limit on damages.. The court of `: 


appeals took the view that the trial court should have decided ‘whether the 
burden of proof was governed by state law (under Erie R. Co. v. Tompkins, 
304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938)) or by federal law because 


ground for a new trial. The court of appeals agreed with defendant that 


evidence of other claims arising out ‘of the same flight should not have been 


excluded from the proceedings below. 


l Tardin aoua of international eine route: not judicially reviewable 


BRANIFF AIRWAYS, Inc. v. Crain AERONAUTICS BOARD [Cencaco-Mowrneat]. 
58] F.2d 846. j 


_ U.S. Court of Appeals, D.C. Cir., July 10, 1978. ` 


Braniff Airways, Inc.. and four other carriers i for review of an 


order by the Civil Aeronautics Board (Board) awarding American Airlines, 
Inc. the right to serve the recently inaugurated Chicago to Montreal air 


route.’ . The route had been approved by an administrative law judge who . 


recommended Trans World Airlines, Inc. as the carrier. The decision as to, 


‘the. route was approved by the Board, but it substituted American Airlines, - 
-Inc. ‘as the. designated carrier. Because the decision involved an inter- 


national route, it was submitted to the President for, approval (49 U.S. C. 


"+580 F.2d 1193, 1196. 
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of the international character of ‘the case; therefore, it constituted another , , 


1 Agreement Amending Air Transport Agreement of 1974 with Canada, 25 UST 46, i 


_ TIAS No. 7824, 


~ 


ir 
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§1461(a)). The President approved the Boarď’s decision after finding that k T 
there were no defense or foreign policy. considerations ‘involved. After. 
efforts to obtain reconsideration by, the Board failed, SS brought of 
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this appeal. The court of appeals held that the Board’s decision was not 


-reviewable and granted respondents’ motion to dismiss. 


Circuit Judge Tamm pointed out that the type of order involved here 
was governed by the rule of Chicago & Southern Air Lines, Inc. v. Water- 
man Steamship Corp. (333 U.S. 103 (1948), 42 AJIL 709 (1948) ), which 
provided that there could be no judicial review of orders required by law 
to be submitted for presidential approval because of their potential foreign 
policy or defense implications. The Waterman. rule had not been changed 
by the Supreme Court or by Congress, although it had been criticized, 
limited, and distinguished by various courts over the past three decades, 
and therefore had to be applied here. 


t 


jaedision=soreian flag TEN seas—Convention on High Seas of 
1958—standing of individual to invoke treaty 


Unrrep STATES v. CADENA. 585 F.2d 1252. 
U.S. Court of Appeals, 5th Cir., Nov. 14, 1978.* 

Appellants, 13 Colombian nationals and former crew members of the 
Labrador, a freighter of Canadian registry, were convicted in a jury trial 
on two counts of conspiracy to import marijuana into the United States 
(21 U.S.C. §963) and to distribute marijuana in the United States (21 
U.S.C. §846). They had been arrested following the boarding and search 
of the Labrador by the U.S. Coast Guard at a point more than 200 miles 
off the east coast of Florida. This act was part of a joint effort with the 
Drug Enforcement Administration (DEA) to intercept the transfer of a 
substantial quantity of marijuana from the Labrador to a smaller vessel for 
transport into the United States. The Coast Guard had been requested by 
the DEA agents aboard another ship to stop the Labrador from leaving the 
scene of the transfer. After resort to machine gun and cannon fire, the - 
Coast Guard was able to halt and then board the Labrador. Though it was 
evening, the vessel was sailing without lights; in daytime it had flown no © 
flag. The appellants contended thet the Coast Guard had no authority to 
seize, board, and search a ship of foreign registry on the high seas; that 
even if such authority could be shown, this act violated the Convention on 
the. High Seas of 1958 (13 UST 2312, TIAS No. 5200, 450 UNTS 82); and 
that as a warrantless search, the act contravened the fourth amendment. 
The court of appeals affirmec their convictions on the first count but re- 
versed and remanded the cas2 for want of sufficient evidence to support 
their convictions on the second count. , 

Circuit Judge Rubin pointed out that there was no doubt that the Coast 
Guard had the authority to board, search, and seize a vessel of United 
States registry on the high seas (14 U.S.C. §89(a); see United States v. 
Warren, 578 F.2d 1058 (5th Cir. 1973); 73 AJIL 143 (1979) ). Following the 
objective territorial principle of prescriptive jurisdiction, the United States 
could assert authority over acts by nonresident aliens committed on the 
high seas but having an impact within the United States. The issue here 


* Text provided by Michael Pearze Dadson, Esq. 
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was whether jurisdiction over the offense would permit search and seizure 
of the alien vessel on the high seas. In the opinion of the court, this au- 
thority was “implicit” in 14 U.S.C. §89(a), which gave the Coast Guard 
authority as to all “vessels and individuals on the high seas if they are 
‘subject . .. to the operation of any law, of the United States. ” 1 . 

Appellants had argued that the Coast Guard was barred by the Conven- 
tion on the High Seas from interfering with a foreign vessel on the high 
seas without reasonable cause, as specified in Article 22. If applicable here, 
the 1958 Convention would supersede the statute, which had been enacted. . 
in 1949; but the court held that the convention was not applicable here. 
The court pointed out that neither Canada nor Colombia was bound by the 
convention. Moreover, following the Court of Appeals for the Second 
Circuit in United States ex rel. Lujan v. Gengler (510 F.2d 62 (1975), cert. 
denied 421 U.S. 1001 (1975); 69 AJIL 895 (1975)), Circuit Judge Rubin said 
that only states, not individuals, have standing to invoke an alleged violation 
of a treaty. Even if individuals haye standing to raise treaty violations, 
these personal rights are derived from the rights of a state party; there is no 
indication that the treaty was intended to confer rights on nonparties, let 
alone citizens of nonparties. Although the convention is declaratory of 
customary international law, private individuals still do not have standing 
to invoke its provisions. The court stated: 


The violation of international law, if any, may be redressed.by other 
remedies and does not depend upon the granting of what amounts to 
an effective immunity from criminal prosecution to safeguard individ- © 
uals against police or armed forces misconduct. Article 22 of the Con- 
vention, for example, specifies the right to compensation for damages 
suffered as a consequence of its violation; if only this remedy is avail- 
able to citizens or vessels of member nations, citizens of non-member 
nations ought not to enjoy the benefits of greater prophylaxis, such as 
exclusion or dismissal of indictments, by virtue of their nation’s failure 
to ratify. In the absence of a foreign state’s ratification that would 
ensure reciprocal respect for these principles of international law, 
neither comity, domestic law, nor concepts of due process and funda- 
mental fairness, require such a purging. See United States ex rel. 
Lujan v. Gengler, supra, 510 F.2d at 68 note 9. Indeed, such unilateral 
enforcement of the terms of the treaty with respect to non-member 
nations might ultimately undermine its effectiveness by reducing the 
incentive for ratification. Congress or the Executive might decide that 
this nation should unilaterally enforce those principles but, in the 
absence of such a directive, we find no authority for granting the relief 
requested.” i is 8 


Appellants. contended that the Coast Guard’s warrantless search and 
seizure violated the fourth amendment or, in the alternative, violated the 
convention and thus constituted unreasonable acts in contravention of the 
fourth amendment. The court took the view that as the Coast Guard had 
probable cause to search the vessel, it could be argued that a warrant 


- should have been obtained: however; the Labradors hasty: departure 


1585 F.2d 1252, 1259, 2 Id., 1261. 
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against procurement of a wezrant. The court added that “T whether the 

_ search and seizure were. Fourth- Amendment-unreasonable must be estab- 
lished by showing that the inte rests to be served by the Fourth Amendment : 
were violated and not merely by establishing the violation of general prin- . 
ciples of international law.” * With regard to. the charge of conspiracy’ to 
distribute the marijuana witk:n the United ‘States, as Circuit Judge Rubin ` 


on this count should be reversed and the case remanded.’ 


| Jurisdiction—prosecution i in twd states for same oleneda jeopardy : 


Single Convention on Narcotic Drugs of. 1961 


Unrrep STaTEs v. RIcHARDSON. 580 F.2d 946. | | ae 
U.S. Court of Appeals, 9th Cir., June -30, 1978. Rehearing and rehearing 
en banc denied Aug. 25, 1978. 


Appellants were indicted ox chazges of conspiring to Saute possession -` 
with intent to distribute, and distribution of cocaine. They moved to. dis- 
‘miss the indictment on the ground of double jeopardy: they had’ been 
prosecuted in Guatemala on the charge: of transporting 13 kilograms of 
‘cocaine from El Salvador to the United States by way of Guatemala. The, 
information about this activity had been sent by: agents of the U.S. Drug — 


4 
a 


did not find it proved against all of the defendants, he held that conviction = 3 


Enforcement Agency to authorities in Guatemala. Appellants were con- `` 


 victed in Guatemala, fined, and sentenced to prison terms. After pur- . 


chasing commutation of their sentences, they were deported te the United 

States where they were taken into custody. Appellants contended that the - 
trial in Guatemala barred any action on the same charge in the United - 
States. The district court denied their . motion. ‘On appeal, the court. = 
appeals affirmed this decision. 

In a per curiam opinion, the court of appeals observed that even within 
the United States the rule of double jeopardy does not apply to prosecution. 
forthe same offense by federal anc state authorities. The court said: “A! 
fortiori, prosecution by a foreign sovereign does not preclude the United . 
States from bringing criminal charges.” > This conclusion was not affected ` 
by the fact that drug enforcement authorities.in the two countries had: 
cooperated in apprehending the accused. ` 

The court found ‘no merit iz appellants’ argument that the Single Con-- 

- vention on Narcotic Drugs of 1961 (18 UST 1407, TIAS No. 6298, 520 
UNTS 204) barred their being prosecuted in the United States, pointing . 
out that “the Convention neither affects the sovereignty of member nations 
‘nor embodies an agreement to refrain from prosecuting a defendant. who - 
has previously been tried by another signatory nation.” * On the contrary,. 
the convention anticipates such an eventuality in Article eae) (a). (i), 


3 Id., 1263. 4 Id., 1264. l 
5 Jn ‘United States v. Rodriguez, 285 F.2d 1234 (5th Cir. 1978), eine en bane 

` ordered, Nov. 20, 1978, the defendarts in Zadena were charged as coconsrirators. 
1580 F.2d 946,947, |. ' 2 Ibid. 
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_. [including ‘trafficking in. narcotics], if committed in different countries, shall’ 
- be considered. as a distinct offence? 5 2 ua. as 
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FEDERAL REPUBLIC OF Germany Case Nores ® 


"During: the year 1977 the Federal Constitutional Court of Germany . 


rendered ‘two decisions involving questions of intérnational law. 
, The first case, In re Pohle, 46 BVerfGE 214, involved questions of extra- 
dition law. Rolf Pohle, son of a prominent law professor, was convicted in 


1975 for membership in the notorious Baader-Meinhof terrorist association. > 


After his prison term had begun, the authorities released him and flew him 
to South Yemen in exchange for Peter Lorenz, who had been captured ‘and 


abducted i in Berlin by another terrorist group. , In 1976 Pohle was arrested ` 
in Greece and extradited under the extradition treaty of 1907. The treaty | 


excludes the extradition of political offenders. Pohle contended, that his ~, 
extradition’ by Greece and renewed imprisonment in Bavaria violated his. 


constitutional rights, and he demanded protection of his constitutional 
right to freedom. 


The Constitutional Court rejected ` the petition. It reaffirmed the time- 


honored rule that an extradition treaty confers no rights on individuals that 


‚can be.asserted in the requesting state, unless the treaty specifically pro-. 
_ vides for such rights. It reaffirmed the leading German precedent, the | 
Supreme Court decision of August 13, 1936, on extradition treaties of the 
German states, which was translated and commented upon in this Journal - 


(31 AJIL 720, 724, 739 (1937) }. The Court construed the applicable treaty 
as neither conferring rights on political offenders nor barring å request by a 


party to the treaty for extradition of an offender who might be covered by 


an exclusion. The Court held, in addition, that membership in a criminal _ 


_association, even if motivated by political notions, did not constitute a 


p litical offense from the perspective of the German legal system. The: 


extorted prior release of petitioner constituted neither a pardon nor a re- 
linquishment of the state’s right and duty to enforce its criminal laws. Al- 


‘though the Government, in the exercise of political discretion, might decide . 


‘to yield to a demand to release prisoners in order to free hostages, such 


action does not absolve it from the constitutional duty of making all efforts. 


_to recapture and punish a convicted criminal. 
In the second case, In the Matter of the Republic of the Philippines, 46 i 


BVerfGE 342, the Constitutional Court had to decide an issue involving 
the immunity of foreign governments from executing judgments arising out 


of commercial contracts: The Republic of the Philippines leased a building 


.to be used as offices for its embassy. On the ground that the lessee had 
-’ prematurely vacated ‘the premises, the lessor claimed back’ rent and ob- 


tained a default judgment. The judgment creditor tried to collect, the. 
judgment debt by garaiehine a general bank account maintained by the 


8 Ibid (cased by court). 
* Notes provided by Stefan A. Fucsenteld Esq. 
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Embassy to defray its expenses for rent and salaries. The court granted the 
garnishment order. Upon protest by the Philippine Government, the court 
submitted an interlocutory certifcation request pursuant to Article 100 


©- of the Bonn Constitution to the Federal Constitutional Court to determine 


whether the garnishment violated a general rule of internatioral law within 
the meaning of Article 25 of the Bonn Constitution and therefore a con- 
stitutionally protected right of a party. 

The Constitutional Court held that it has jurisdiction to determine the 
conformity of a domestic judicial act with the general principles of inter- 
national law even if they are invok2d by a government rather than a private 
litigant. On the merits, after an exhaustive review cf foreign state practice, 
the Court ruled: 


There exists a general rule cf international law providing: 


Execution of a judicial ordez, issued by virtue of a non-governmental 
act (acta iure gestionis) of a foreign state, against assets of that state 
which are present or located within the territorial jurisdiction of the 
forum state to the extent that such assets at the time of the levy are 
used for governmental purpases. General bank accounts of the em- 
bassy of a foreign state whicl are maintained within the forum state 
and are designed to cover the expenditures and costs of the embassy 
are not subject to execu=on ty the forum state. This rule is part of 
federal law. i 


BOOK REVIEWS AND NOTES 


EDITED By Leo Gross 


Human Rights and the South African Legal Order. By John Dugard. 
Princeton: Princeton University Press, 1978. Pp. xix, 470. $27.50, 
cloth; $12.50, paper. 


Published in the United States but addressed’ as well, perhaps principally, 
to fellow lawyers in South Africa, this compelling book by John Dugard - 
exposes the South African legal system as it relates to human rights. : 


The present study describes and examines, against the yardstick 

of the American Bill of Rights and modern human rights conventions, 

' those features of the South African legal order which have most 

aroused domestic and international opposition. It also seeks to explain 

how parliamentary sovereignty and a primitive positivist outlook have 

combined to produce a system of law with no constitutional safeguards 

for individual liberty and a legal profession with neither the power 

nor, perhaps, the will to resist invasions of the most basic human free- 
doms (pp. xi-xii). 


Dugard blames much on the emergence of parlimentary supremacy in 
South Africa. For there “the British principle of parliamentary supremacy” 
is “unencumbered by the British doctrine of the Rule of Law,” the doctrine 


. that “certain legal values, notably equality before the law and freedom 


N 


from arbitrary governmental action, are part of the fabric of the British 
Constitution, and as such should be, generally are, respected by Parliament” 
(p. 37). Hence, what Dugard sets forth clearly and cogently in the heart 
of the book: apartheid “legally endorsed in a carefully constructed legal 
order” (p. 53); a catalog of limitations on the freedom of the person and 
on freedoms of speech, association, and assembly; and a highly visible, 
discriminatory “drastic process” in political trials, all serving the deter- 
mination to maintain white supremacy. Three chapters are devoted to the 
judiciary—to judicial attitudes toward criticism of the courts and to judicial 


, performance in cases involving the interpretation and application of laws 


` relating to race and security. The critical assessment that follows is di- 


rected at a “mechanical approach” to statutory interpretation rooted in “the 
philosophy of legal positivism, which is the guiding jurisprudential creed 
of South African lawyers” (p. 373). Dugard suggests that this creed may 
be designed to absolve the judge from personal responsibility (p. 372). 

He concludes by calling for a new approach to law which would shed 
legal positivism in favor of a “realist-cum-value-oriented approach to the 


judicial process and civil liberty” (p. 400). “A new Constitution with a Bill . 


of Rights to provide legal safeguards for individual liberty, anti-discrimina- 
tion laws to educate an unenlightened and prejudiced people, and a con- 


‘cerned and courageous legal profession committed to the enforcement of 


human rights, are the very minimum requirements.” p 
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He is not; however, optimistic: - a 
But white South Africans, including white lawyers, have shown a deep 
resistance to change ard there is dittle likelihood of a voluntary sur- 
render of power, power that for the most part is entrenched in the 

_ apartheid legal order. H is more likely that a Bill of Rights and anti- 
discrimination laws, the tweatieth century’s instruments for the pro- 
tection and relief of minority groups, will grow in popularity and 
appeal only as the whit> population comes to see itself as a political 
minority. But by then, the new majority, reared on the apartheid legal 
order, may find such a srstei inexpedient (p. 402). 


_ Dugard provides material zor answers to long-troubling questions. How. . 
_-has a legal system derived from that of the Netherlands and Great Britain: 
become so repressive, while liberty and other human rights are quite well - 
= in both ancestral countries? Why is South Africa so different from all 
other members of the “Old Gommonwealth,” which are respectable strong- 
‘holds of enlightenment? Hcw, in the final decades of the 20th century, . 
= ean a system that prides itself on democracy and the rule of law (perhaps: ` 
not undeservedly, as regards the white minority inter se) perpetrate cruel 
‘repression against the large nonwhite majority, as well as against whites 
. resisting that repression? a 
Dugard beats “parliamenta-y supremacy” for the sins of his country, and 


legal positivism for the inadequacies of its jurisprudence, judges, and 


. lawyers., Yet parliamentary supremacy is, the expression of popular sov- 
, ereignty, which in principle as well as in rhetoric may be the paramount 


human right and the founda:.on of all other human rights. What Dugard 
recognizes but does not sufficiently emphasize is that today parliamentary 
authority depends for its legitimacy on universal suffrage and an authentic 


‘representative character. Whether in democratic theory or in political 
‘fact, one cannot begin to debate the choice between parliamentary suprem- 
acy and limitations on .parliament in favor of individual rights until one 


achieves an authentically representative parliament. In South Africa, 
surely, the abominations of apartkeid result more from the denial of uni- 
versal suffrage and the wholly unrepresentative character of parliament 
than from any dogma of parlamentary supremacy or any value-free, posi- 
tivist jurisprudence in the legal order. i i 


Of course, universal and equal suffrage is not the likely first step toward, 


human rights in a country where a small ruling class feels beleaguered and 
righteous. Perhaps, as Dugard concludes, his compatriots might do well to 
move quickly to recognize individual and minority rights even against 


parliament, if only to have the -principle established against the day of 
authentic majority rule. He obviously admires the American way, and he 


notes that even bastions of parliamentary supremacy, including Great 
Britain and its constitutional offspring, have moved or are moving toward 


an entrenched Bill of Rights, judicially monitored. Americans will not re-. 
ject the compliment, althougk some may question whether the institution, - 
- can readily be transplanted everywhere. > >. : : "E 
Dugard sees a powerful resistant to a Bill of Rights in the commitment . 


s 
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to legal positivism; and for him it explains “also why judges have refused 


to interpret statutes to reflect respect for human rights, and. why most of 
the legal profession in South Africa has acquiesced supinely in the enact- 
ment of execrable laws.. Perhaps Dugard’s strictures against legal posi- 
- tivism are only another way of putting his challenge to parliamentary 
supremacy. His insistence on the philosophical reference, however, may 
_ cause some to ask whether he strengthens his plea for constitutionalism and 
rights by entangling them in philosophical controversy. | Surely, there is 
no necessary inconsistency between positivist jurisprudence and a Bill of 
Rights. In theory, at least, American Constitutionalism is “positive law,” 

although ordained not by parliament but by. its superiors in authority, the 
people. Justice Hugo Black, it will be recalled, insisted on a “positivist” 
Constitution, rejecting any imputation of natural law, with its misty origins, 


sandy foundations, uncertain content, and the impetus and legitimacy it | 


gave to government by judicial intuitionism. Today, one can enact human 
rights by positive constitutional law, perapi even by specifically entrenched 
acts of parliament. . 

One can enact positive human rights law also by, or ‘pursuant to, inter- 


national agreement. South Africa committed itself to that path long ago ` 


when it adhered tọ the UN Charter and,. despite dispositions to parlia- 
mentary supremacy and positivism, it accepted the concept of human rights 
and pledged itself to “take joint and separate action” to achieve “universal 
respect for, and observance of human rights and fundamental freedoms 
for all without distinction as to race, sex, language or religion” (Articles 55, 
56). A “supreme” parlidment can and ought to do the necessary to carry 
out that pledge. South Africa might establish even sturdier insurance 


against tyranny by a majority of a later day if it accepted the Universal- 


Declaration and adhered to the principal human rights covenants. Of 
course, agreements emanating from the UN are not likely to be well \re- 
ceived in a country that has been rendered a pariah by that organization; 
might some, way be found to induce, and accept, South Africa into the 
European Human Rights system? 

Dugard has written a devastating indictment of his: country’s legal 
system. . His book is a credit to South African legal scholarship, It is also 
an act of personal courage, as its pages amply demonstrate. i 


a | ‘Columbia University School of Law 
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Laws end Policy of Intergovernmental Primary Commodity Agreements. ` 


_ By Charles R. Johnston, Jr. Dobbs Ferry: Oceana Pupications, Inc., 
1976 & 1977. Supp. 2 vols. $125. 


An idea whose time never comes, but which doesn’t seem to fade away; 
z ` * s 
is the so-called common fund, to finance, support, even create a series. of 


1 See, for ane his dissenting opinions in Adamson v. California, 332 U.S. 46, 68,: 
90 (1947); Griswold v. Connecticut, 381 U.S. 479, 507, 511,'517 n.10 (1965); Harper . 


v. een Bd. of Elections, 383 U.S. 663, 670, 675 et seq. (1966). 


$ 


Lours HENKIN. 


+ 
r 
» 


310 - THE AMERICAN JOURNAL OF INTERNATIONAL LAW “ [ol 73 


convie ETS in an integrated program.. What would hace: 
agreements have in commor? Not necessarily any common purpose, or 
common technique, except to stabilize (if they are high) or raise (if. they 
are low) the prices received by Third World producers of basic raw ma- 
terials. Never mind that some of these commodities are really basic, such 
as petroleum, that others can be replaced or done without, such as any 
given vegetable oil and most nonferrous metals. Never mind that some 
_ of the commodities have one or two dominant suppliers and others do not. 
Never mind that some of tke commodities are unique to the developing 
countries (coffee, for instance), while others, such as sugar, are produced 
in temperate as well as tropical areas. Never mind that commodity agree: 
ments, generally, have failed, sometimes when the largest customer (usually 


the United States) has stayed out, sometimes when major producers got _ 
greedy as prices rose, sometimes when smaller producers got desperate and — 


cheated as prices fell. The common fund, the integrated program, coupled 
with augmented plans for compensatory financing of primary producers in 
_ hard times, will provide the solution. President Carter is for them, Secretary 
. Vance is for them, and if the professionals in ea and industry lack 
enthusiasm for the idea, too bad for them.. z 

In considering the common fund, which would simultaneously innate a 
series of commodity arrangements, including purchases of buffer stocks and 


financing of export restraints. it would be useful to see how individual com- | 


modities have worked in the pasz. Moreover, tracing through the history 
of a commodity agreement from inception to expiration can be a fascinating 
exercise in the dynamics o: international organization... Unfortunately, 
_ none of the difficulties—partly legal, partly political, but mostly économic— 
that underlie commodity agreements emerge from the book under review. 
It contains general descriptions of a number of agreements ‘based on their 
_ charters and these documents are reproduced in a series of appendices 
brought up to date from time to time.. The bock also includes texts of 
resolutions of the General, Assembly, of UNCTAD, of the Non-Aligned 
Countries, of the Group of 77, of the Conference on International Economic 
Cooperation (CIEC), and s> on ‘and on. Reading them one after another 


suggests not a groundswell cr consensus so much as the image of a village 


- organ grinder playing the same theme over and over again. 


I do not mean to suggest that the problems of the Third World are not 


serious, or that unstable commodity prices.are not a major component of 
developing countries’ difficulties. But, the recurrent call fof more com- 
modity agreements and. for the ‘integrated program is to the late 1970's 
_ what the call for trade preterenzes was-to the late 1960’s—ritualistic re- 


“ 1S§ee, eg., B. FISHER, THE INTERNATIONAL COFFEE AGREEMENT, A STUDY IN 
` COFFEE DIPLOMACY (1972). A shorter and earlier version of the-same story appears 


in A. Cmayes, T. EsRLICH, A. LOwENfELD, International Legal Process, Vol. I, ch. 8 


(1968). I updated the story through 1972 for my students but did not publish the 


result when it became apparent that as extended beyond 1972, the International Coffee E 


Agreement was only a shell, not = real instrument of international control 


ra 
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citals are favored, critical analysis suspect. In a two-volume work on com- 
modity agreements, I would have hoped to find some exploration of the many 
problems of commodity agreements, and some attempt to draw lessons from 
the experience of the ‘past 30 years. Apparently, the world of the inter- 
national órganizations, or perhaps the prospective market, dulls the spirit 
of intellectual inquiry and stimulates the quest for homeopathic cures. 

Some things about this book. surprised me. For instance, under what he 
calls “defensive cartels,” the author lumps OPEC and CIPEC; nothing in 
the text indicates that the latter (the Intergovernmental Council of Cop- 
per Exporting Countries?) has been an ineffective attempt of some copper 
producers (notably excluding the United States and Canada) to stem the 
fall in the price of copper, while the rise of OPEC to its present position of 
power is the single most significant economic development since the close 
of World War II. The author provides some convenient history of com- 
modity arrangements before the Havana Charter of 1947, and some rather 
bland discussion of GATT and UNCTAD in relation to commodity agree- 
ments. But no attempt is made to relate the rhetoric of the United Nations 
to the realities of the marketplace, or to follow up statements such as that 
developing countries believe the market “is not free’ but controlled by 
various multinational enterprises” (p. 1). l 

Chapter ITI, entitled “Legal Dynamics,” might have illustrated the trade- 
offs between flexibility and fixed rules, between majority control and 
minority rights, between weighted voting and democracy, and between 
historical rights and developing aspirations. Rather, it is simply another 
way of arranging the dry descriptions of present and past agreements 
(whether or not effective) with emphasis on the formal relation among the 
secretariat, the board, and the membership, between the organization and 
the host country, and so on. True, if organization of trade in a com- 
modity is to function, someone must look after headquarters buildings, 
archives and communications, and limited immunities for delegates and 
staff. But to suggest that these are the topics lawyers should worry about, 
with the rest left to economists, diplomats, and merchants, downgrades the 
task of the lawyer below the point where it remains interesting. 

I do not know whether commodity agreements are a thing of the past 
or have current relevancy.* It seems doubtful to me that a common fund 
can hold together that which cannot survive separately, and I worry that 
the integrated program will be but one more in a series of frustrated ex- 
pectations. As for the book under review, it may serve as a convenient 


2 The initials are drawn from the Spanish name of the organization. 

3 For some attempt at this, see CHAYES, EHRLICH, & LOWENFELD, note 1 supra; see 
also Lowenfeld, International Commodity Controls—Some Lessons from the Coffee 
Agreement, 61 AJIL 785 (1967). 

In his 1100-page teaching materials on International Economic Relations (1977), 
Jackson devotes about 12 pages to the subject; in my own series of volumes on Inter- 
national Economic Law (Vols. I-VI (1975-78)), I have thus far not addressed the 
subject, but I might do so in the context of a volume on economic development if the 
right focus were to emerge. 
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_ (though remit documents supplement. - L. believe it will make very 
little contribution to the real problems of commodity prices and the. North. 
South dialogue. - 
ANDREAS F. LOWENFELD 
New York University School of Law 
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Droit ini cenaitowil Public. By Nguyen. Quoc. Dinh. Paris: Librairie 
Générale de Droit et de Jurisprudence, R. Pichon et’R. Durand-Auzias, 
1975. Pp. 808. Supplément with 1 mise a jour by Patrick pene and 
Alain Pellet. Pp. 131. 


The French word “droit” Las no counterpart in English because there is 
no corresponding concept in the common law. Consequently, law treatises - 
do not enjoy under the common law their special status in the civil law. ` 
system. The international area, however, is an exception. There -the 
- common law courts do acknowledge the authority of learned commenta- 
tors; for example, in Chancellor Kent’s words in The Paquete Habana, 

“no civilized nation that dces not arrogantly set all ordinary law and 
justice at defiance, will ventuze to disregard the uniform sense of the estab- 
lished writers. in internatione_ law” | = 

‘Although: many famous treatises on international law are written in 
English (a wag defined war s when you go from Volume 1 of Oppenheim- 
Lauterpacht to. Volume 2), the so-called classics of the genre are con- 
tinental, and the'most influential of these, Vattel’s Droit des ‘Gens, is in 
French. The late Nguyen Quoc Dinh’s work, in the clear, elegant French 
one would expect of a senior diplomat or academician, Cornonstratgs yu 
French was and is so often thz language of diplomacy. | 

The treatment is traditioral. ‘Part I deals with the sources of inter- 
national law (treaties, custom); part I, with the international community 
(the rights and obligations af ‘stazes, international organizations and those 
areas not subject to national epprcpriation ); and part IJ, with the relations 
between states (diplomatic relations, the peaceful settlement of disputes, 
and the use of force). 

One of the many virtues of this work is its dépth. It is nct (and is not 
meant to be) a desk book cr a quick reference guide. It'is a thorough 
study of public international law. it could be used as a textbook or as a 
solid foundation for research. If it has a shortcoming, it is‘that of any, 
. work of such breadth; some subjests are treated disproportionately to. their. 
importance. For example, Cinh discusses the: principle of nonintervention 
in approximately three pages. | 

Daillier and Pellet, who edited the Supplément, ‘have een one of. 
the most complete and competent summaries of the law and status of 
- expropriation available. 

This is an excellent reference book and a dedke work i in the great 
tradition of French treatises on international law. 

, FRANK 5, Ruby 
! + Exxon’ Company, U.S.A. — 


-~ 
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Studi di Diritto Europeo in onore di Riccardo Monaco. Per il quarantesimo’ 
anO g ee: Milan: Dott. A. Giuffré Editore, 1977. Pp. x, 


~ 


This volume is.a collection of articles by Italian scholars honoring. the 


40th anniversary of the teaching career of Judge Riccardo Monaco, a dis- 
tinguished teacher, lawyer, and jurist. The selections examine European 
integration and call for increasing continental federalism. The title's 
reference to “European Law” is somewhat misleading since the volume is 
considerably more limited in scope. 

The authors focus on European institutions such as the European Parlia- 
ment, the European Court of. Justice, and the European: Economic Com- 
` munity (Common Market). While the institutionalist approach identifies 
the commion links among various countries, the tendency is to pay insuff- 


cient attention to individuals in international affairs, with the exception of 


fleeting references to great European internationalists such. as Schuman, 
Adenauer, and De Gasperi (p. 222). 3 

The articles, organized alphabetically by'author, cover a broad spectrum. 
Nevertheless, there is one underlying theme: that integration is necessary 
_ to arrest decline, to revitalize the Continent, and reestablish Europe’s pri- 
macy in world affairs. 

The: authors are. most pesua when they speak of the rewards of 
European cooperation: EURATOM in the pooling of resources for atomic 
energy development, patent- agreements, and the Common Market break- 
down of tariff barriers. | 

Several articles discuss some international moision of EE 
integration. However, that analysis. is basically limited to the. relations of 
the Common Market with COMECON, the Eastern European analogue. 
: Additional articles evaluating implications vis-à-vis the United States and 
the rest.of the world would have been valuable. , 

The articles indicate the profound influence of Riccardo Monaco on 
European: integration. His vision of law at the helm of politics, economics, 
and international affairs is compelling. While perhaps. overly theoretical 
and lengthy, the volume is a thorough, wide-ranging, and comprehensive 


tribute. Its contribution to the field lies less in new analysis than in com- 


piling and ‘cataloging the parameters of its subject matter. 


~ 


Grorce M. Pavia 
Of the New York Bar 


The Tokyo Judgment. The International Military Tribunal i the Far 
East: (1.M.T.F.E.) 29 April 1946-12 November 1948. Volumes I and 
II. Edited by B. V. A. Röling and C. F. Rüter. Amsterdam: APA- 
University Press Amsterdam B.V., 1977. Pp. xxv, 1148: H£.480. 


The judgment in one of the most important criminal trials in’ history has 
finally been published. Prime ministers, generals,’ admirals, and ambas- 
sadors were among the 28 defendants who, 30 years ago, stood trial before 
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the inienn Military Tribural for the Far East charged with crimes 


against peace; 'war crimes, and crimes against humanity. The Tokyo - 
Judgment, previously available only in mimeographed form, now takes its - 


place with the Printed tecords of the Nuremberg and one: war crimes 
trials. 
Eleven judges, kpene only countries with which TN had been: 
at war, heard testimony for over -wo-and-a-half years. ` The record covered 
close to 50,000 pages. The Japanese and American lawyers who defended 
the. accused came from different cultures; the former spoke for the honor 


of their country and Emperor, while the latter aimed for the acquittal of. 


— 


their clients. Over 400 witnesses were heard and over 4,000 documents > 


were studied before the defendar-ts were sentenced. . The Tokyo Judgment 


reflects the impact this mass of historical ‘and legal material- had | on the 


me 


members of the international cout. 


Volume I récords the “Majority Judgment.” the separate opinion. of the 


' president, the dissenting judgment of the member from France, and the 
' concurring opinion of the member from the Philippines. Volume II gives 
us the devastating dissent of Mr: Justice Pal of, India, who would have 
_ acquitted all of the defendants. In his view, previously published in book 
form, the charge of the crime of aggression was unjustified as ex post facto 
law, and he considered it pure hypocrisy for the victors to’sit in judgment 


‘on the vanquished for crimes wh-ch were committed by all nations at war. 
The balanced judgment of Professor Röling, who was the member for the , 
Netherlands, concludes the volume. We are promised a third volume with ” 


the indictment, a number cf agreements, declarations, and an index. The 
complete set will be an indispensable addition to every war crimes library. 

The Tokyo Judgment tries to draw a‘ clear line defining the extent of 
personal criminal responsibility fòr acts of commission as well as omission. 
In his introduction Röling cites the U.S, view, following World War I, 
that persons having the power and the duty to act could be held liable 


for war crimes if they failed to-prevent acts of a criminal nature. He-does - 


not mention that even in 1919, when Japan. was not being accused, its 
representatives insisted that liability for omissions went too far, and the 
U.S. experts at that time rejected the notion that aggressive war and crimes 
against humanity were legally Funishable—-a position. they reversed after 


ł 


the next war. 

The United States may have forgotten what it tried to teach the world 
after World Wars I and II. and we are deeply indebted to the editors for 
this important reminder. War crimes, aggression, terrorism, apartheid, and 
other crimes against humanity continue to be denounced as breaches of 
international law. :The United Nations continues to toy with a Draft Code 
of Offenses against the Peace and Security of Mankind, but effective action 
is avoided. No effort is made to create an impartial criminal court with 
binding jurisdiction to pun‘sh the offenders.: The judgments at Tokyo and 
Nuremberg are the embryos. from which a permanent and compulsory sys- 


tem for the control of international violence must one day emerge. Until `. 


~ 
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that-happens sovereign states will have no alternative but to continue to be 
ruled by the law of force rather than the force of law. 


Í BENJAMIN B. FERENCZ 
Member of the New York Bar 


Canadian F orei Policy and the Law of the Sea. Edited by Barbara 
Johnson and. Mark W. Zacher. Vancouver, Canada: University. of 
British Columbia Press, 1977. 


Most of those who have followed the development of maritime law in the 
last few decades would agree that Canada has emerged as a maverick with 
a complex and often intriguing position. To a large extent, the Canadian 
approach can be directly attributed to dichotomies which affect its national 
policies and aspirations. Having the world’s second largest coastline, 
Canada is naturally inclined to favor the expansion of coastal state jurisdic- 
tion. However, its dependence on seaborne trade, its projected growth in 
maritime tonnage, and its traditional ideological patterns appear to call for 
restrictions on the sovereignty of coastal ‘states. Similarly, while well- 
established ties with the developed world have to be nourished, political 
and economic considerations also warrant a closer relationship with the 
developing world. 

This book succeeds in identifying the factors that influence Gangdian | 
decisionmaking and in tracing their progress through the numerous inter- 
national debates that have occurred in the last-30 years. The data, which 
are thoroughly analyzed, deal with specific issues such as the continental 
margin, fisheries, pollution, and passage through straits, as well as broader 
topics such as strategy and tactics at international meetings, maritime en- 
forcement, and a general overview of Canadian maritime affairs. Of par- 
ticular importance are the discussions that analyze: the geomorphic ap- 
proach to the delineation of the continental margin’s outer limit including - 
specific assessments of the vital areas, i.e. Georges Bank, the Strait of Juan 
de Fuca, Dixon Entrance, the Beaufort Sea, St. Pierre and Miquelon, 
and Greenland; the extent of coastal state jurisdiction to prevent pollution 
in the marine belt “adjacent” to. its shores; emphasis on the Arctic waters, 
where Canada’s initiative and determination have been internationally 
- recognized by the inclusion of the “special areas” provision in the working 
drafts of the more recent law of the sea negotiations; the rights of naviga- 
tion through straits, focusing on the Arctic basin, ie., the. Northwest 
Passage, and examining the validity of claims based on historic, archipelagic, 
-and territorial waters, and sector approaches. 

With the exception of a few technical lapses -such as the contention 
` that “the twelve miles sea would close [emphasis added] the gateways to 
the Northwest Passage” (p.-70), the unwarranted assertion that the Soviet 
Union has traditionally claimed the’ Arctic seas as historic bays, and a map 
suspiciously resembling ‘a sector division of the Arctic basin, the legal 
analysis is scholarly and impartial. The overall concept that emerges is 
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that. in the law. of the sea negotiations adim actions “served .to dispel 
_ any lingering image of Canada as an international altr uist or-nice guy’ with 
soft-spoken conciliatory policies” (p. 44), Canadian policies are directly 
linked to a series of geopolitical factors, perceived as crucial to Canadian 
‘interests, and, as a result, cne of the criticisms that can be made is that 
“the definition of the direct national interest as the only guide in selecting _ 
goals has led to an effort to drive the hardest possible deal on Oey issue ` 
no matter how minor” (p. et : 
l T VALENTIN R. LIVADA 
Toe F ENA School a Law end Diplomacy . 


Die Ree ies des F ren eh By Bernd Riister. Berlin: Donder 
: & Humblot, 1977. Pp. 535. Index.. DM 148. 


This excellent study deals ‘with the problem of the’ outer and lateral | 
‘delimitation of the continental shelf and with the content of the. rights 
-acquired by coastal states, thanks to an. always widening interpretation of 
their shelf claims. Developments are dealt with up to August 1977. The 
study is‘very well documented. Riister is aware of the social-political and 
economic motives underlying the creeping extension of jurisdiction of the 
coastal states, encroaching on the-freedom, of the seas. This freedom was 
once proclaimed to break the monopoly of Spain and England., In the eyes 
of the Third World this freedom nowadays protects the dominance of the 
industrialized states. They are therefore hostile to it, even at the risk of 
devaluing what they, too, consider the common heritage of mankind; i.e., 
the right freely to exploit the natural resources of the high seas. Agreeniont 
_ exists only on one thing: taat the extension of' jurisdiction of the coastal 
states shall not lead to a complete distribution of the oceans among them. 
‘Some sort of high seas shall remain as res omnium. The Third- World’ 
states will use the right of disposal of the resources to be found therein as 
‘leverage to promote their néw in-zernational economic order. nts 

As far as the delimitation of the shelf is concerned, the author carefully | 
analyzes the origins of the relevant rules in state practice and from custom- . 
ary international law and treaty law. He comments not only on the origins 
and drafting history of the 1958 Convention ‘on the Continental Shelf; he ` 
also explains which of these rules are declaratory of customary international 
law. Riister discusses the problems involved in the establishment of an 
International Seabed Authority and the threat of industrialized countries 
to go it alone. He.also discusses whether the creation and extension of a 
right of the coastal state to a continental shelf automatically extends the 
seaward border of the component parts of a federal-state. _ 

Concerning the outer limits of thé shelf, Riister regrets the introduction 
' of the’exploitability critericn into the Shelf Convention. Among the’ pro- ` 
_posals before the Third Canference on the’ Law of the Sea, he prefers a 

definition of the shelf that indicates a maximum depth of waters and a > 
- maximum distance from the coast rather than a geological definition. He > 


+ 
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feels that most shelf problems will become moot if the 200-mile exclusive - 


economic zone becomes part of customary international law. - 

Riister criticizes the North Sea Shelf decision of the ICJ. Although the 
Court-had required stringent proof for the existence of a rule of customary 
international law when it held that the equidistance principle did not yet 


form part of customary international law, it was content with flimsy proof 


from treaty practice that states are willing.to delimit their shelf areas ac- 
cording to equitable considerations. Among the equitable considerations 
approved by the Court, Riister rejects the notion of granting a coastal 
state a shelf area somehow proportionate to the length of its coastline. 


However, even if this notion were accepted, proportionality should not . 


extend to factors other than those connected with the sea;_e.g., it should 


exclude such criteria as gross national porius: etc., of the countries con- 


cerned. 
Finally, Riister examines cases where the equidistance principle would 
lead to inequitable results; his main example is the shelf in the Aegean. 
This solid and clear study is a valuable contribution to the development 
of the.law of the sea. 
IGNAZ Skai HOnENVEnaN 


University of Cologne 


Transfert de A TEN et Diedlernenmni, Sous la direction de P. Judet, 


Ph. Kahn, A. C.-Kiss et J. Touscoz. (Université de. Dijon, Institut de 


Relations Internationales. ) Karis: Librairies .Techniques, 1977. Pp.. 


562, F. 130. 


This book comprises reports, , observations, and conclusions from the 
international seminar on “Transfer of Technology and Development,” held 
in Dijon from September 30 to October 2, 1976. The views expressed rep- 
resent a cross section’ of the sicademie.- community, national and inter- 
national civil servants, and management from various industries in the 
public and private sector, both from industrialized and Third World coun- 
tries. They: reflect not only the complexity of :the subject but also its 
controversial nature. Transfer of technology. is one of the major require- 
ments of the Third World’s development process. The issue of real resource 
transfers is becoming: focused on the need for adequate, adapted, inter- 


' ‘mediate technology, after a period of emphasis on capital transfer. | 
As the ‘editors of the book and organizers of the encounter put it, “the 


objectives of the meeting and of the publication are simultaneously am- 


bitióus and modest.” To analyze the transfer problem in a global per- - 
‘spective by assessing the effective role assumed ‘by technology, taking into 


consideration the changing ‘relationships: between the North and the South, 


was ambitious. Although it was obvious at the outset that such an ob- ` 


jective could not be obtained in a 3-day meeting, this publication does 
succeed in introducing new approaches. 

The book comprises 13 individual or group contributions divided into 
five subject-areas related to (1) development strategy, (2) transfer policies 
of international organizations, e.g., IBRD, (3) international cooperation, 
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(4) a policies between developing and industrialized countries, | 
and (5) the specific transfe> problems related-to the iron and steel industry. 

This: interdisciplinary approach is reflected in both the book and the’ 
diversity of participants in the meeting. Their debates, reported “in ex- 
tenso,” focus on the many aspects of technology transfer. and produce a 
book which is a balanced blending of academic rigor and problem solving 
in the field. It includes a number of references which can be found > 
subject in each relevant chapter. l A, 

This book is an important contribution to the study of development. To 
focus on the transfer of technology with an interdisciplinary approach was 
a major challenge, wens it meets successfully. 

Louis SABOURIN 
President, OECD Development Centre 


Podstawowe prawa człowieka w prawie wewnçtrznym a Pakty Praw 
Człowieka (The Basiz Human Rights in Municipal Law and the 
Human Rights, Covenants). By.Anna Michalska. -Warsaw: Wyda- 
wnictwo Prawnicze, 1976. Pp. 292. iy 


Poland, rightly considered to be, along with Hungary, the most liberal 
country in the Warsaw Treaty group, was, paradoxically, the last of those 
countries to ratify the. two 1966 International Human Rights Covenants (in 
March 1977). There was also an unexplained delay in the publication of 
these texts in the country’s law journal (Dziennik Ustaw); after protests by 
opposition circles, this finally took place in December 1977, coinciding with’ 
President Carter's visit to Warsaw. Nevertheless, Poland has more litera- 
ture on the international protection of human rights than any of the other 
_ “bloc” countries “and, with some exceptions, the most liberal and indepen: | 
dent minded.” An outstanding example.is the book produced by Anna 
Michalska of the University of Poznań, who was the first East European to 
_ receive a diploma from the Strasbourg-based International Institute of Hu- 
man Rights. 

Michalska admits that “z contemporary Marxist theory of human rights” 
has yet to be worked out (p. 108), and so refers to the socialist doctrine in - | 
the field. While rejecting the concept of natural law in this realm, she 
advocates the development of a doctrine including “postulative functions,” 
pressing for the widening of the sphere of human rights de lege ferenda: 
She insists on a deeper stzdy of the problem of collective human rights, 
‘which “is given a fair amount of attention in Western literature” but is 
“treated in socialist literature in a way not indicative of great concern” (p. 
77). She also strongly emphasizes that civil rights should not be treated 
as secondary vis-a-vis other rights, and that when discussing the problem of 
guaranteeing civil rights cne should not concentrate on preventing viola- . 
. tions by one’s own fellow citizens, while failing to protect them legally 
from interference by one’s 2wn state organs. Those attitudes are character- 
-istic of most East European writings in the field. 

Concerning the internatiznal protection of human rights, Michalska, criti- 
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cizing the Bulgarian Radinov (in La République Populaire de Bulgarie et 
les droits de Thomme, Sofia 1970), states: “Under present realities, the 
thesis ‘that the leaving of human rights to the exclusive competence of the 
state is the only progressive and democratic solution is unacceptable” (p. 
167). She adds: “An analysis of Art. 2, para. 7 in connection with the 
remaining provisions of the [UN] Charter, in the light of the travaux 
préparatoires and, finally, of practice, justifies in my opinion, the thesis that 
human rights do not belong to the internal competence of the state” (p. 168) 
—a statement which is anathema from the point of view of Soviet doctrine. 
Later, she appraises positively the European Convention on Human Rights 
and Fundamental Freedoms, and regionalism in- ‘the international protec- 
tion of human rights in general. 

Some minor inconsistencies and slips notwithstanding (e.g. affirming on 
page 32 that the rejection of the natural law position by the socialist doc- 
trine of human rights does not mean a positivist concept, but on page 84 
conceding that it does; or quoting carelessly from the European Social 
Charter on page 249), the book is well thought out and written in a laudably 
independent and progressive spirit. It contrasts pleasantly with the 
Kartashkin-type Soviet products... Indeed, they represent two different 


worlds of legal thinking. 
RICHARD SZAWLOWSKI 


Soviet Yearbook of International Law 1975. Moscow: Izdatel’stvo “Nauka,” | 
1977. Pp. 431. 3 rubles, 30 kopecks. 

The restructuring of international law through the concerted efforts of 
socialist and Third World states is the theme of this 16th volume in the 
series of Soviet yearbooks. The reader cannot but sense the exhilaration of 
Soviet authors who now find themselves sharing the majority with states 
who, having succeeded in outlawing colonialism, are now moving toward 
development of norms deemed appropriate to development and socialism. 
To these authors the UN Charter has created the base for a new jus cogens 
to which the General Assembly of the United Nations is annually adding 
superstructure. Authors argue here that all nations are now bound to 
respect the new base and that dissenters may not depart from it, even when 
concluding agreements designed to govern no more than their own inter- 
relationships. 

Consensus has become the preferred method of law creation among the 
members of the new majority. Its definition is the now familiar one ex- 
cluding the liberum veto. Thus, voting procedures permitting individual 
states to block new developments are denounced as outmoded, at least in 
lawmaking. 

The new approach to consensus is illustrated by comments’ on the Final 
Act of the Helsinki Conference, hailed as having “international law sig- 
nificance” (p. 59), because of adoption by consensus, even though it is not 
a treaty in the technical sense. The rationale is that through consensus the 

1 See review of KARTASHKIN, MEZHDUNARODNAIA ZASHCHITA PRAV CHELOVEKA by 
John Hazard in 71 AJIL 566-67 (1977). 
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parties achieved a balante: of interest, aobjestianable to all, and so its 

_ provisions are binding. Yet, not all of the act's provisions carry the same 

weight. Although V. K. Sobakin has no doubt of the brdad commitment 

of all to respect frontiers, he is less, supportive of “basket III.” Westerners 

‘who argue that basket III creates enforceable rights are denounced as 
“propagandistic” (p. 60) and hypocritical since few have ratified the UN 

Human Rights Covenants. 

_’  E. A. Shibaeva’s paper on the zole of international organizations in the 
process of international lawmakirg has special interest. She argues that 
. organizations cannot be regarded as superior to their member states; there- 

fore, their role is secondary—as mediators. Thus, they provide fora through 
which international norms are elaborated for ultimate adoption or rejection 
by states in the exercise of their sovereignty (p. 91). These organizations 
contribute to a “progressive trend.” favorable to socialist and Third World 
states, since these states now dommate the. organizations. 

This socialist dominance is seen also as served by a rule of“ ‘universality” 
in Jawmaking, so strong as to be within the new jus cogens. It is argued 
that no multilateral convention: may now be exclusive; it must be open to 
all during the negotiating process. A desirable example is given: the 
Vienna Conference of 1975 on representation of states in international 
organizations, since it included representatives. of national liberation move- 
ments. Shibaeva hints that the old law of recognition has passed from the 
scene, for national liberation movements and not the duly recognized 
governments against which they are fighting are necessary parties, if a 
multilateral convention is to have validity. 

This volume provides heady stuff for traditionalists, especially since it is 
more than the work of a single author: it is the product of an entire school 
backed by a powerful government. Obviously, that school is now making 
a concerted attack on many famiciar norms of international law; and will 
continue its attacks under the banner of,‘ ‘peaceful coexistence.” 

One curious omission deserves comment. This volume contains the 
` report of the 18th annual meeting of the Soviet Association of International 
Law (1975). Since the preceding yolume had no report on the 17th meet- 
ing, one might have expected the missing report to have been included 
here, as has sometimes happened in the past when a volunie appeared too 
promptly after a meeting for inclusion of its. summary. With this omission, 
outsiders may never know what happened at meeting number 17, and they 


naturally will be curious. 
l Joen N. Honn 


Colúmbia University School of Law. 


Polish Yearbook of: 1 nternational Law, VIII, 1976. Published by the Polish 
Academy of Sciences, Institut® of State and Law. Wroclaw, Warsaw, 
Crakow, Gdansk: Ossolineum, 1977, Pp. 315. ZLIL5. 


The eighth volume of the Yearoook is a welcome event on the horizon 
of the world science of international law. It is (under new leadership) an 
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insight into the level of scholarship i in the area of international law flourish- ` 


ing in Poland under a third generation of experts. trained, since Póland’s . 


renascence, in universities in a distinct Polish tradition marked by elegance 
of style, a high degree of familiarity . with legal science in other social en- 
vironments, and genuine devotion to the rule of law and the cause of peace. 

The volume opens with Jerzy Jakubowski’s masterly’ report on the new 
tendencies in private international law. In a tour de force,’ he provides an 
integrated analysis of the main trends, in the jurisprudence of private inter- 
national law tending toward the internationalist ` concept of international - 
_private law. He records two tendencies. The socialist concept of private 
international law assumes the color of a true doctrine of international law 
because socialist government agencies participate in international contracts. 


` In the free world the theory of private international law promotes unification ' 


of the rules of substantive law as an answer to conflict resolution. (Eugén 
Langen has analyzed this tendency.for transnational commercial law. ) 

The essays that follow are on a comparably high. level. Karol Wolfke 
deals with international environmental lawmaking ‘and enforcement. Janusz 


Svmonides writes on the position of the geographically disadvantaged states. | 


and the new law of the sea in connection with the establishment of exclu- 


sive economic zones. Jan Kolasa discusses the majority rule and its limita- `, 


tions in international universal organizations. “Related to Kolasa’s. essay is 


the study by Zbigniew Klepacki, “Decision-Making Process in International _ 
Organizations.” Renata Sonnenfeld deals with the-binding force of the res- _ 


olutions of the-Security Council. Tadeusz Jasudowicz in turn deals with the 
application of the clausula rebus sic stantibus to treaties establishing national 


frontiers, a problem ‘of vital importance for Poland. Jasudowicz devotes © 
a short paragraph -to the German practice of the denunciation ‘of territorial : 


treaties on the eve of World War II, defining them as not falling into the 
category of the clausula rebus sic stantibus application because of the 
specific motivation of German actions., He.analyzes German practices 


é 


t 


é 


which brought about the crisis of 1939 but fails to mention the Soviet doc-_ m 


trines of territorial readjustments in the period of the Soviet-Nazi alliance; 
- August 23, 1939 to June 21, 1941. Anna Michalska deals with the enforce- 
' ment of agreements on human rights adhering to the Soviet doctrine that 
human rights agreements are not self-executing. Julian Sutor analyzes the 


problem of the personal safety of diplomats, who have been increasingly’ 


subject to violence. Lech Antonowicz deals with the nature of state recog- 
nition, while Iwona Rummel-Bulska discusses Poland’s international: co- 


` operation in the field of environmental ‘protection. Ewa Butkiewicz and ` 


Krystyna Michalowska-Gorywoda contribute a valuable study on the long- 
_term agreements of cooperation between Poland and the ed countries 
of Western Europe. 


A section of book reviews, a list of treaties made by Poland in 1975, and - 


a bibliography of works: ‘by Polish ae complete the volume. 


, u XK; GRZYBOWSKI 
oH a Duke University School of Law 
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Miscellanea W. J. Ganshof san der Meersch. By Centre Interuniversitaire 
de Droit Public et de l'Université Libre de Bruxelles. (Brussels: Bruylant, 
1972. 3 vols. Pp. lii, 621, 975, 758.) The symposium published in honor 
- of W. J. Ganshof van der Meersch, former Procureur Général at the Belgian 

- Cour de cassation and presently judge on the European Court of Human 
Rights, covers topics ranging from public international law, law of the 
European Communities and of regional organizations, to comparative and- 
public law. For AJIL readers the first two volumes may be of primary 
interest. i 


In the field of public internationel law three contributions may be noted: - 
Kahn-Freund’s on “Labour Relations and International Standards—Some 
Reflections on the European Social Charter”; Salmon’s on the application of 
“international customary law by the Belgian Cour de cassation, and Smet’s 
on the Belgian law concerning the zontinental shelf. In the field of human 
rights, Mosler’s contribution on the influence of national law on the Euro- 
pean Human Rights Convention and Cassin’s on the operation of the UN 
Commission on Human Rights deserve mention. ; 


The contributions on the law cf the European Communities are par- 
ticularly varied and rich. They fall into two different categories. : One 
deals with some fundamental problems of Community law, the other with 
special legal aspects of it. Among the fundamental problems of particular 
interest are the contributions by Donner on the subtle distinction between 
application and interpretation of Community law under the EEC Treaty 
Article 177 and its practical consequences, and by Pescatore on the teleolog- 
ical interpretation of Community lew by the Community Court in its juris- . 
prudence. Both presentations underline the integrating force of the juris- 
` prudence of this court in developing the Community legal order. : Sørensen 
examines the unprecedented and delicate issues of the operation of the 
European Communities and their legal order within the framework of the 
_ Danish Constitution. a 3 - 


The specialized contributions in this field of law concern state monopolies 
of commercial character (Kaiser), various aspects of the Community rules . - 
of competition (Alexander, Cerexhe), and harmonization of national laws ` 
(Stein, Zweigert, and Bernstorff). Stein’s article on “Company Law in 
Federal and Regional Context: Some Comparative Impressions” is an 
instructive and realistic appraisal of the potential and limits of a harmoniza- ` 
tion policy within. the EEC. i 


t 
These selected references may, of course, be no morè than a mere indica- 
tion of the scope and general orienzation of this symposium, which reaches 
' far beyond the traditional frontiers of international law. In this respect, 
no more appropriate and no more fitting tribute could have been paid to 
Ganshof van der Meersch. : 


} 


GERHARD BEBR 
Commission of the European Communities 


The Impact of International Organizations on Legal and Institutional 
Change in the Developing Countries. (New York: International Legal 
Center, 1977. Pp. 275.) This bock, despite its title, deals only with the 
World Bank and the International Labor Organization and only in Colom- 
bia and Turkey. Country studies for Ghana and Pakistan were planned - 
but not included (for unexplained reasons). Unfortunately, it has no 
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editor who could have provided a common outline for the country studies, . 
-smoothed out some stylistic roughness, and prepared a much-needed index. 


The book resulted from a study, sponsored jointly in 1972 by the Car- 
negie Endowment for International Peace and the International Legal 
Center, to inquire into the process by which public international orga- 
nizations formulate international standards in their dealings with develop- 
ing countries and how these standards affect domestic legal and institu-. 
tional development. It includes “General Observations” by John B. Howard, 
and two general chapters (one on the. World Bank by Arghyrios Fatouros - 
and one on the ILO a Jeffrey Harrod), each followed by chapters analyz-  - 
ing the impacts in Colombia (by Fernando Capeda Ulloa) and Turkey (by ` 
M. Andogan Ozman). This format is promising. Fatouros and Harrod set 
good standards for similar short studies of other international organizations 
in the context of their ability to have domestic impacts. n 


The chapters on Colombia are surprisingly frank and detailed. It is 
argued, for example, that the Bank’s loan agreements actually weaken 
legal institutions in Colombia by providing the: Bank a privileged position 
. in contract interpretation (pp. pidge As to other social institutions, 

“there has been a weakening of the political parties and of the traditional 
ruling groups. A new group, the technicians, has emerged. . . .. In fact, . 
the Bank, together with other international agencies, has increasingly 
played the role of a ‘functional equivalent of a ruling class” (p. 98, empha- 
sis in original). This “class,” furthermore, has distorted economic develop- 
ment in Colombia by modernizing some sectors and not others (pp. 115- 
16). A similarly detailed analysis of ILO impact in Colombia leads to the . 
conclusion that it. has been essentially harmful. Less detailed analyses 
‘were made for Turkey. Nevertheless, the author concludes that the im- 
pact of both international organizations has been slight, although not neces-- 
sarily harmful. = 


If continued, such studies may raise serious questions about the desir- 
ability of imposing international standards .on those developing nationally. | 


CLAUDE S. PHILLIPS 

Western Michigan University 
` {Visiting Professor 1978-79, 
University of Ife, Nigeria ) 


Les Organismes Internationaux ‘Spécialisés. Contribution à la Théorie 
Générale des Etablissements Publics Internationaux. Vol. IV. By H. T. 
Adam. (Paris: Librairie Générale de Droit et de Jurisprudence, R. Pichon 
et R. Durand-Auzias; 1977. Pp. 902. Index. F. 350.) H.T. Adam’s.new 
work is a supplement to three previous volumes published under the same ` 
title in 1965 (volumes I and II)! and in 1967 (volume III), 'and does not 
provide a reassessment of or a new approach to the subject matter. , 


` Volume IV covers 49 organizations that have come into existence since 
1967 and, as in the previous volumes, one part of the study is devoted to 
‘a detailed analysis and comparison of the legal aspects of these organiza- - 
tions (relating to. their definition, international character, constitution, 
composition, organization, jurisdiction, powers, etc., and covering the first 
200 pages of the book), while the second. part merely reproduces the texts 
of the constitutions of the organizations; included are agencies such as 
Intelsat, Air Afrique, Hotafric, the Asian Development Bank, the Inter- 


1 See review by W. Friedmann, 60 AJIL-.606 (1966). 
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national Bank for-Investment (Moscow), Eurodif, the International Energy 


Agency, ete. 


F 

Although Adam recognizes that certain aspects of his approach have been, 
the subject of pertinent critizism, he feels that in the absence of better 
alternatives he is obliged to maintain the previously established basis for 
his analysis. Central to his study are requirements that entitle a body to 
being qualified as an établissement public international: namely, (1) a ` 
constituted enterprise or orgenism, (2) a special purpose, (3) international 
status, (4) autonomy of means and powers, and (5) direct services to in- 
dividual legal subjects. It is not clear, however, why several organisms, 
after having clearly failed the test of these requirements, are still discussed 


at length and included in tha list of the 49 établissements publics inter- 


nationaux covered by the boox. 


Adams study. should be acclaimed for the comprehensive amount of raw 
material and his analysis thereof. _ Unfortunately, no real contribution to 
the general theory of the phenomenon of international organization is 
made. For that purpose, the xecessary synthesis and conclusions for which 
his study cleared the way are missing. Nevertheless, this study commends 
itself strongly to, those wanting a closer look at developments in the field of 
institutional transnational or international law. It would have been a: 
great help to the user of this book, however, if in the analytical and com- 
parative part proper references had been made to the constitutions of the 


‘ organizations, and if in the documentary part references to the original 


official documents had been proviced. . 
RAYMOND SOMMEREYNS 


United Nations Secretariat - 


Pa 


The Prevention ahd Suppression. of Torture. A Special Issue of Revue 


Internationale de Droit Pénal : 1977, nos. 3 and 4). . (Pau, France: Associa- 
‘tion Internationale de Droit Panal, 1978. Pp. 310.) At its 33rd session in 


~ 


1977 the UN General Assercbly requested the Commission on Human 
Rights to draw up a draft convention against torture and other cruel, in- 
human, or degrading treatmert, in the light of the principles embodied in 
the 1975 Declaration on the Protection of All Persons from Being Sub- 
jected to Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment. No great progress was made in this task by the Human 
Rights Commission at its 1978 meeting. It did have before it, however, a 
draft convention submitted by Sweden as well as the draft‘that is the focus 


of this very useful volume produced by an important nongovernmental 


organization, the International Association of Penal Law. ‘This volume 
should prove to be extremely :nfluential in the drafting process which will 
no doubt extend over the next few years: 


The work begins with a lengthy exploratory piece by the Secretary- . 
General of the association, M. Cherif Bassiouni, entitled “An Appraisal of 
Torture in International Law and Practice: The Need for an International 
Convention for the. Preventicon and Suppression of Torture.” This is an 


` excellent overview which touckes on the significant legal and jurisprudential 


material. It is followed by & thorough bibliography prepared by Jean- 
Francois Labarthe of the International Committee of the Red Cross; an 
interesting compilation of provisions in national constitutions relevant to 
the prevention or prohibition of <orture, culled from the pages of the 
Blaustein and Flanz collection of Constitutions of the Countries of the 
World; a collection of relevant UN documents; an essay on “Psychological 
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Aspects of Torture”; and; most significantly, the draft convention and com- 
mentary thereon, prepared by a distinguished panel of experts. 


The nub of the draft convention is to provide a legal regime for the 
suppression of torture akin to the regimes created pursuant to the Genocide 
Convention, the Geneva Conventions, and various. hijacking treaties. An ` 
international obligation would be created requiring states parties to pros- 
ecute and punish offenders under their municipal law or to extradite them 
.' to a state willing to do so. The possibility of jurisdiction in an international 
criminal court is provided for, should one be created. : , 


This is a valuable collection of practical material. 


t 


Rocer S. CLARK 
Rutgers School of Law at Camden ` 


Japanese Writings on Comunist Chinese Law 1946-1974. A'Selected 
Annotated Bibliography. (Compiled by Sung Yoon Cho. Washington: 
Library of Congress, 1977. Pp. viii; 223. Index. $3.25.) Because of their 
` geographical proximity, linguistic similarity, and ‘continued interest in 
China, the Japanese have become the most prolific writers on Chinese law 
outside China. Yet Japanese scholarship has. hitherto rarely been used 
by Western students of Chinese law. This may be due’ to the lack of a 
“bibliography in this area. : p 3 

‘Under the direction of Dr. Tao-tai Hsia, chief of the Far Eastern Law 


Division of the Library of Congress, Sung Yoon Cho has now compiled an 
annotated bibliography for Communist Chinese law between 1946 and 


1974, aimed primarily at an English-speaking audience. The section on. 


‘international law and relations occupies 32.pages (pp. 133-65) and in- 
cludes 226 items. It covers subjects of current importance, such as the’ 
Senkaku Islets (Tiaoyutai in Chinese), Japanese-Communist Chinese trade, 

the status of Taiwan, and others. This is a bibliographical work which every 
library of law, politics, and current affairs should acquire. | ; 
j :  Huouncpan Curu 
University of Maryland . 
School of Law | 


Interpretation und vélkerrechtliche Bedeutung des Sinai-Abkommens 
zwischen Israel und Agypten vom 4, September 1975 unter Berücksichtigung 
der Ergénzungsabkommen mit den Vereinigten Staaten. By Jochanan Hans 
Roman. (Berlin: Duncker & Humblot. 1978. Pp: 172. DM 48.) The . 
literature on the Arab-Israeli conflict, particularly in the United States, is - 
vast, and the legal questions involved have been examined in considerable 
‘detail from various viewpoints. _ ; 


' This small volume deals primarily with the legal implications of the 
Sinai agreement and the ancillary documents. In addition, Roman dis- 
cusses special topics, such as the development of the Arab-Israeli conflict 
and the right of Israeli ships to traverse the Suez Canal. He gives con- 
siderably more attention to Israeli arguments and sources than to those 
of .the Arabs, although the Egyptian viewpoint on various questions is 
discussed. He compares cases decided by various international tribunals 
and then attempts to put the Sinai agreement within the framework of the 
Vienna Convention on the Law of Treaties. An appendix contains the - 
pertinent documents in English. . | . 


Roman’ uses primarily ‘American materials. Judging from the Pe 
raphy, apparently very little literature dealing specifically with the Middle 


? 
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East conflict is available in German. In this sense the bock may fill an ` 
existing gap. ; ae 


The manuscript was finished in April 1977, and Roman acknowledges 
that events could take unforeseen turns. He sees as the ultimate goal of the 
developments toward peace the convening of the Geneva Conference under 
the joint chairmanship of the United States and the USSR. . 


While the book may be of greater value to the German reader who has ~ 
few specific treatments at his disposal than to the American who can draw 
ori an abundance of literature, it is an example of a German approach to 
the legal problems involved :n the Sinai agreement and as such may. be of 

some interest to American specialists. l 
beg l HERBERT J. LIEBESNY 
The George Washington University 


Von Deutsċh-Südwest zu Namibia, Wesen und Wandlungen des völker- 
rechtlichen Mandats. By Michael Silagi. (Ebelsbach am Main: Verlag 
Rolf’ Gremer, 1977. Pp. ix, 165. Index.) Silagi’s study purports to ex- 
` amine thoroughly the international legal claims advanced by the respective. 
parties to the longstanding controversy over the status and administration. 
of the former German protectorate of South-West Africa (S.W.A.). Silagi’s 
_ first and foremost concern is clarification of the sovereignty issue: Did the 
Union of South Africa obtain title to S.W.A. independently of and prior to 
its acceptance ‘of the League of Nations mandate? More than two-thirds 
of his study is taken up by a reexamination of that question.. The re- 
mainder covers the ICJ’s treatment of the issues of jurisdiction and justi- 
ciability raised in the 1962 and 1966 S.W.A. cases. 


Silagi argues that sovereignty over S.W.A., initially reriounced by Ger- 
many in favor of the Allied end Associated Powers, was transferred by the 
latter to South Africa; that subsequent conferment of the mandate did not 
entail restrictions on South Africa incompatible with possession of sov- 
ereignty over the territory; and that, consequently, any violation by the 
mandatory. of its responsibilities under the mandate could not affect the 
mandatory’s sovereignty itself. On the basis of these findings, he concludes ` 
that UN efforts at wresting control over Namibia from South Africa are ` 
exercises in mere sophistry end represent misapplications of international 
law, insofar as the League of Nations mandate is invoked as the legal basis 
for those efforts. Indeed, such action, Silagi asserts, could be justified only 
on moral and political grounds. | 


Silagi’s arguments are umpersuasive. South African imposition. of 
apartheid, “a denial of fundamental human rights . . . a flagrant violation 
of the purposes and principles of the Charter,” + unquestionably provides a 
legal basis for UN calls for independence for Namibia irrespective of any 
legal implications of the mandate. The history of the mandate itself is 
reviewed in less than rigorous fashion; frequently, the author fails te 
acknowledge evidence contredictory to his conclusions, and at least in one 
instance involving Lloyd George’s famous “War Aims” speech, Silagi’s selec-. 
‘tive quotation amounts to an outright distortion. Finally, the book’s 
principal focus on the evolution of the idea of a mandate for S.W.A. „is 
conceptually inadequate to allow judgment on present-day legal claims 


1 Legal Consequences for States of the Continued Presence of .South Africa. in 
Namibia (South West Africa) Notwithstanding, Security’ Council Resolution 276° 
(1970), Advisory Opinion of 21 Jane 1971, [1971] ICJ Rer, 16, 57. — 


t 
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with regard to Namibia. In any event, the’ location of sovereignty over 

the original mandate is an issue on which “considerable effort ‘has been - 

expended, yielding much heat but little light, [and which] might well now ~ 
be abandoned.” ? . . o’ 

. . GÜNTHER HANDL 

a ~ Cornell Law School 


La Politique Commerciale Commune de la CEE et les Pays de [Europe de 
l'Est. By Branko Tomsa. (Brussels: Bruylant, 1977. Pp. xl, 270. Index. 
BF 1.834 (plus 15 francs de frais d’envoi).) In the voluminous literature 
devoted to the law,- policies, and practice of the European Communities © 
very little is to be found on relations between the EEC and the countries 
-of Eastern Europe. The originality of Tomsa’s work lies in the fact that 
‘he has admirably filled that void. Originally presented as a doctoral thesis 
at the University of Geneva, this volume has been published in the collec- 
tion entitled Organisation internationale et Relations internationales + under 
the direction of Jean Siotis. : 


The book is in four main parts, each consisting of an examination of 
different phases of the evolution of the EEC’s policy. Tomsa begins with 
an examination of the integration policy of the EEC and its commercial 
relations with third countries. In parts IJ and II he examines the com- 
mon commercial policy of the EEC with respect to third countries in gen- 
eral and the Eastern European countries in particular. In a concluding 
essay he glances into the future of relations between the two groups, con- 
cluding that the establishment of official relations is unlikely in the foresee- 
able future. - l 


The focus of the volume is essentially political, which does not mean, `. 
however, that it is without interest to international lawyers. In the con- 
tinuing debate on the establishment of a new international economic order, 
attention is usually concentrated. on relations between Third World coun- 
tries and the industrialized market economies. Although Eastern Europe 
‘and the Soviet Union form a distinct group within the institutionalized — 
negotiations on the new order, it is only recently that the performance of ` 
this group in meeting the standards established by the Development Dec- 
ade strategies and the Programme of Action of the NIEO has come under 
closer scrutiny. In dealing with the commercial relations between the 
two industrialized groups of countries, Tomsa’s book lifts the veil on an 
_ important segment of the overall international economic picture. 


RALPH ZACKLIN 
United Nations . 


` 


i 


Droit International Economique. By Dominique Carreau, Patrick 
Juillard, and Thiébaut Flory. (Paris: Librairie Générale de Droit et de 
Jurisprudence, R. Pichon et R. Durand-Auzias, 1978. Pp. xvi, 513. Index. 
F.105,00.) Readers familiar with the chroniques of international economic 
law in -the Annuaire français de droit international will recognize the 
authors of this excellent volume. Drawing on the experience gained at 
_the Annuaire, they have collaborated to produce a theoretical and practical 
study of the legal aspects of contemporary international economic relations.. 


` 2Kahn, The International Courts Advisory Opinion on ‘the International Status of 


South West Africa, 4 INTL L. Q. 78,99 (1951). 
1 See review of PHILIP, NORMES INTERNATIONALES DU Travar in 73 AJIL 165 (1979). 
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The volume consists of an extensive introduction and three main parts deal-- ` 
‘ing with trade, finance, and investments. : a 


The introduction, by Carreau, explores some theoretical, conceptual; and 
historical aspects of international economic law and international economic | 
‘order. Alluding to the doctrinal controversy as to whether international 
economic law is merely international law applied to economic relations or 
whether its specific characteristics justify regarding it.as an autonomous 
branch of law,.Carreau prefers to be pragmatic: international economic 
law has borrowed from both pubic and private international law, as well 
. as from domestic techniques, and while international economic law no’ 
doubt forms a part of the law of nations, it also contains enough partic- ` 
ularities to. ensure its individuality. It should..be apparent to the reader 
by now that international economic law, the subject of this volume, is ` 
positive law, as distinct from the New International Economic Order which 


is only a program of action, | l n 


oo j 

Although some of the questions dealt with. may be regarded as highly 
specialized, each section has something of interest for the generalist and 
the use of references, notes, bibliography, and case materials renders the 
volume rewarding for the urinitiazed in such matters as the IMF’s Special 
Drawing Rights or the post-1976 reform of the Bretton Woods system. 
Of particular interest to the international lawyer are the chapters dealing 
with the GATT, the IMF, and nationalization. The latter chapter is as 
clear a statement of the law and practice as one is likely to see. 


| RALPH ZACKLIN 
` United Nations 


The International Law of Deve.opment. Basic Documents. Volume 1. 
Compiled and edited by A. Peter Mutharika. (Dobbs Ferry: Oceana 
Publications, Inc., 1978. Pp. x, 546. . $40.) Professor Mutharika’s first 
of a projected. four-volume series of documents on the international law 
of development concerns itself with the constitutional and operational. 
documents of international “IBRD, IDA, IFC), regional (European In- 
vestment Bank, Asian, African ani Inter-American Development Banks), 
and subregional (Central Americen Bank for Economic Integration, East 
African Development Bank, and -he Caribbean Development Bank) de- 
velopment banks. It also includes a selection of UN resolutions on 
diverse topics such as those on the First and Second Development Decades, 
the New International Economic Order, and the Charter of Economic 

Rights and Duties of States; the 1962 and 1972 resolutions on Permanent 
' Sovereignty over Natural Resources; and miscellaneous resolutions on 
capital and technical assistance and international monetary reform, as well 
as those from the Seventh Special Session on Development and Inter- 
national Economic Cooperation. 


Although it is useful to have all of these documents collected in a single 
volume, it would have been much more valuable if some commentary, 
background, and bibliographical data had been included. Some may find 
the price of $40 a great deal to pay for documents which may be acquired 
free of charge from each of the institutions concerned. | i 


ROBERT F. MEAGHER 


The Fletcher School of Law and Diplomacy 
, Tufts University 
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~ Zarys Prawa Migdzynarodowego, Wydanie Drugie Poprawione i Uzupel- 

nione’ (Outline of International Law, Second Corrected and Supplemented 
Edition). By Ludwik Gelberg. (Warsaw: Państwowe Wydawnictwo 
Naukowe, 1977. Pp.'308. Zt. 55). This is a second edition ofta 1967 text- 
book of contemporary international law by a known Polish international, . 
- jurist. It seems.to be conceived as an introduction for students and laymen. © 
As such, it is concise, clear, informative, factual, and up to date. It covers 
such modern branches of law as aviation, space, and environmental pro- 
tection. | 


© : ; 

That the book faithfully reflects the current Soviet doctrine of inter- . 
national law is not surprising. Peaceful coexistence is not only considered - 
a recognized principle of international law but also implies a peaceful 
competition between socialist and capitalist countries, accompanied by a 
continuing ideological struggle (p. 19). Self-determination of peoples 
‘(presented as a Soviet invention) is another generally recognized principle 
of international law but does not prevent annexation of an aggressor's 
territory. An annexation is equally admissible “if the population of an an- 
nexed territory is the result of expulsion, denationalization or physical 
_ extermination of the original indigenous population” (p. 166). Selected gen- 

eral declarations of the UN General Assembly are considered not as recom- 
mendations but as norms of general international liw when adopted by | 
overwhelming majorities and as thus reflecting a general conviction of 
law. E.g., by the adoption of the 1960 Declaration on Granting Indepen- | 
dence to Colonial Countries and Peoples the colonial: system became in- 
stantly illegal and ought to be liquidated forthwith (p. 126). | E 


A serious flaw of this otherwise competent manual is, its heavy political 
bias and use of propaganda. The chapter, “Possibility of Preventing Wars” ` 
(pp. 274-75), reads like a Pravda editorial about “the decisive predom- 
inance” of the “powerful team of socialist countries” plus the Third World 
and national liberation movements. The Soviet intervention in Hungary 
and Czechoslovakia are ignored and conflicts between socialist states (the 
USSR vs. Yugoslavia, the USSR vs. China) are minimized as temporary 
departures from socialist internationalism (pp. 32, 252). Basket III of the . 
Helsinki Final Act on human rights is ignored, while other provisions are 
emphatically quoted. The author seriously depicts parliaments in socialist 
countries as “decisive organs shaping their international policy” (p. 195). 
Has he never heard of potitburos: i 

ALEKSANDER WITOLD RUDZIŃSKI 
' Columbia University 

The Italian Yearbook of International Law, 1976. Vol 2. (Naples: 
Editoriale Scientifica, 1977. Pp. x, 552. Index.) This second volume of 
the series continues the efforts commenced with the 1975 Yearbook.1' The. 
first 300 pages contain articles dealing with the protection of minorities, 
consensus in international law, experience with the law of the sea con- 
ference sessions, UNCTAD, microstates and the United Nations, terrorism, 
the legal structure of enterprises, the Tindemans report on European unity, 
Grotius as a historian of international law, parliamentary control of treaty- 
making. in Italy, governmental . acts ‘before domestic courts, international — 
activities of the Italian “regions,” applications .of GATT by national courts, ` 
‘the Italian-Yugoslav treaty of Osimo on frontiers, tax liability in Italy of 
foreign states and international organizations, and Italian taxation of royalty 


1 Reviewed in 71 AJIL 836 (1977). 
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income of nonresidents. Included is a brief memorial note on the Italian 
jurist Rolando Quadri. Of the 214-page section devoted to Italian practice 
relating to international law, almost half .covers decisions of Italian courts, - 
followed by shorter sections on diplomatic and parliamentary practice, ` 
treaties, and legislation, A useful bibliographical index of Italian books 
and articles on international law and a very short book review section 
complete the volume. The articles vary, naturally, in quality and in 
interest to any particular reader, kut the general standard is good. The 
volume maintains the traditionally high quality’ of Italian scholarship in 
international law. Its most useful service is in making Italian thought and 
action in the field available in Enzlish to those who cannot read Italian 
easily. It is hoped that groups of international lawyers in other countries 
will try similar publications for the benefit of those who do not easily read, 
foreign languages. 
% Won. W. BISHOP, Jr. 
| University of Michigan Law School 
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STUDIES IN 
INTERNATIONAL 
LAW 


by 


STUART S. MALAWER 
J.D., Ph.D., Dipl. 


Malawer, Stuart S 
Studies in international law/by Stuart S. Malawer; pref. by 
George A. Zaphiriou.-—~2d ed. —Buffalo, N.Y.: Distributed by 
W.S. Hein, ¢1977. E e _ 
STUDIES IN INTERNATIONAL LAW. {2nd ed. 1977) covers a wide 
range of subjects in six areas of transnational law: general aspects of in- 
ternational law; the U.S, and international law; the Arab-Israeli conflict; 
European Community law; comparative law; and practicing transna- 
tional law. In particular, studies are of European Community antitrust, 
labor and trade law; international tax; the act of state doctrine and the 
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IMPOSED TREATIES 
l AND 
INTERNATIONAL LAW 


by 


STUART S. MALAWER 
J.D., Ph.D., Dipl. 


Malawer, Stuart S 


Imposed treaties and international law/by Sidi S. 
- Malawer; forword by R. R. Baxter. -— [Buffalo]; W. S. Hein, 
1977. 


IMPOSED TREATIES AND INTERNATIONAL LAW (1971) 
analyzes the juridical development of a new rule of, customary interna- 


- tional law regulating the use of force ir the treaty-making process in the 


context of existing international society. and as a means of managing in- 
terstate conflict. It utilizes a positivistic approach to review doctrine, state 
practice, international legislation, and jurisprudence. 


defense of sovereign immunity in international litigation, among others. 
(Tjhis study by Professor Malawer is a most valuable contribution — 


With welcome conciseness, Professor Malawer’s essays stimulate throwing light, as it does, on the history of the doctrine of “imposed 
thought about a wide variety of critical international law issues, treaties, ” the dimensions of the problem, and possible solutions to it. 


From the Foreword by R. R. Baxter, Judge, International Court 
of Justice; former Manley Hudson Professor of Law, Harvard 


Law School. ~ 


Detlev F. Vagts, former Counselor on International Law, U.S. 
Dept. of State; Professor of Law, Harvard Law School. 


dt is good news that Professor Stuart S. Malawer’s studies on 
transnational legal problems are coming out in a new edition, one 
that will be enriched by the inclusion of additional contributions comparative character, He raises the pertinent questions and com- 
from the pen of this versatile and meticulous scholar. ments perceptively about ideas or provisions that he is describing. ‘ 


ey i ` ; Hi k mi 
Covey T. Oliver, Hubbell Professor is book siruck me as the work of a careful, thoughtful, conscien- 
tious legal scholar. 


of Law, University of Pennsylvania, 
$ Henry J. Steiner, Professor of Law, 
Harvard Law School. 


Malawer has engaged in wide-rarging research of an historical, 


` 
p i 


ABOUT THE AUTHOR: Dr. Malawer has studied law, politics and in- 
ternational business in the United States and abroad; he has earned , 
` graduate‘degrees at the Cornell Law School and the University of Penn- « 
` sylvania, and has dane graduate law studies at Harvard, Oxford and the 
Hague Academy. He has both practiced and taught in the U.S. and ' 
abroad, and is a Senior Fellow of the Institute for International & 
Foreign Trade Law, Georgetown University Law Center. 
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1) Keeps international lawyers and Scholars current on 
a continuous basis in the field of international law. 


2) Eliminates the need to sift through an overabundance . 
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by Bradley F. Smith 


“The best account yet of the most important trial of our century. 
Notable for its scrupulous fairness, scholarship, and brilliant 
analysis: —JOHN TOLAND, author of The Last Hundred Days 
and Adolf Hitler. “Covers material heretofore unpublished, of a 
unique nature, and makes an important contribution to our 
understanding of the Nuremberg trials’ —TELFORD TAYLOR, 
Former Brigadier General, American Prosecution Team at Nur- 
a presently Nash Professor of Law at Columbia School 
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Just published 


Die Rechtsordnung 
des Festlandsockels ! 


The Regime of the Continental Shelf 


By Dr. Bernd Riister 
M. Comp. L. (Univ. of Chicago) Lic. iur, (Univ. of Zürich) 


pp. 535. 1978. DM 148—. Schriften zum Völkerrecht, vol. 58 


Over the last three decades few areas of international law have expe- 
rienced such radical development as the law of the sea. The formulation 
of the doctrine of the continental shelf served as starting point for this 
development. Following the well known Truman Proclamation of 28. Sep- 
tember 1945 numerous States adopted unilateral measures without waiting 
for the creation of a new international order of the oceans. Thus, state and 
treaty practice contributed both to the remarkably rapid acceptance of 
the doctrine of the continental shelf in the body of customary international 
law and to the phenomenon of “creeping jurisdiction”. 


While much of the contemporary legal literature is concerned with cur- 
rent trends de lege ferenda, in particular in connection with the Third 
United Nations Conference On the Law of the Sea, the present study pur- 
ports to analyse comprehensively the legal basis of the continental shelf 
doctrine, historical conditions of its origin and problems of its application 
de lege lata. The vast amount of pertinent literature, state and treaty prac- 
tice is carefully reviewed with special reference to the critical delimitation 
disputes. Moreover, the relevant currents of the lex ferenda — albeit in 
a less extensive manner — are taken into account, considering that in 
the foreseeable future new legal concepts such as the Exclusive Economic 
Zone will to some extent at least replace the regime of the continental shelf. 
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RESTRUCTURING TRANSNATIONAL MINERAL 
AGREEMENTS. 


By Samuel K. B. Asante * 
I. INTRODUCTION 


Within our own generation no less than 70 countries have attained 
political independence and joined the international community of nation 
states. Third World countries now command a preponderant majority in the 
United Nations and other world bodies, yet it is trite knowledge that the 
attainment of political independence and the proliferation of nation states 


in the Third World have had little impact on the world economic power 
structure. Access to the corridors of the United Nations and other inter- 
- national bodies has not necessarily assured effective participation in. the 
. shaping and restructuring of the world economic system.’ After the first 


flush of exhilaration over political independence, developing countries have 
now grasped the ‘sobering fact that sovereignty is not synonymous with 
economic self-sufficiency or development and that the rich industrialized 
countries still substantially control: the production and distribution of the 
world’s resources. An analysis of European direct investment in Africa 
shows that by the end of 1967 the former: metropolitan powers still domi- 
nated investments in their former colonies.? ‘(The. percentage of the total 
foreign investments in these African countries held by the’ former imperial 
powers is illustrated in table 1.} . 

This realization is now being translated into a determined and sustained 
onslaught on the international economic order and the hegemony of the 
industrialized countries over that system. The attempts of OPEC countries 
to reverse the old pattern in the production and distribution of petroleum 
through collective measures are well known. Within the past few years 
the chambers of the United Nations have echoed with persistent de- 
mands by the developing countries for the inauguration of more equitable 
arrangements in the pricing and supply of basic raw materials, the sharing 


of technology, and the distribution of the world’s food resources, More 


explicitly and, precisely, less developed countries have pressed for a just 
price for oil, the unqualified assertion by each state of permanent sov- 


, Formerly Solicitor-General of Ghana; Visiting Fellow, Clare’ Hall,/and member of 
the Law Faculty, Cambridge University (1978-1979); Senior Adviser on Legal Mat- 


, ters, UN Center on Transnational Corporations, New York, 1977-1979. This paper is a 


part of the Taylor Memorial Annual Lectures delivered in honor of the late Chief Justice 
Taylor of Lagos State, Nigeria, at Lagos University, Nigeria on December 14 and 15, 


_ 1978. The views expressed do not necessarily represent the views of te Ghana Gov- 


ernment or the United Nations. 

1 See paras. 1 and 2 of Declaration on the Establishment of a New International 
Economic Order, UN Doc. A/ RES /3201 (S-VIL) 1974. 

2 MULTINATIONAL CORPORATIONS IN WoRLD DEVELOPMENT 182-83 (UN Pub. Sales 
No, E73I1.A.11, 1973). ; 
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TABLE 1 j R i 


_ INVESTMENT IN AFRICA BY FORMER COLONIAL POWERS 


Former _ % of Foreign Former % of Foreign . 


Colony Investment Colony . Investment 
: United | 
Kingdom Swaziland 96.5 © France Niger l 95.7 
Malawi 92.7 Central African Rep. . 91.8 
Botswana ` 88.0 Senegal 87.4 
Rhodesia 83.3 i Chad 80.4 
i Zambia -7AB - Mali A 76.9 
Kenya 78.8 i Camercon 75.1 
Sudan l 74.9 | -= * Gabon 73.4 | 
Ghana ~ 59.1 Algeria 71.7 
Nigeria - §3.8 Dahomey l 57.0 
Belgium -Zaire 87. Iialy Somalia `” 83.3 
Rwanda 86.3 7 
Burundi 84.5 


SOURCE: MULTINATIONAL Corporations IN Worip DeveLtorment 182-83 (UN Pub, 


Sales No. E.73I1., A. 11, 1973). 


ereignty over its natural resources, the imposition of limits: on monopolistic 


or oligopolistic practices in the global economic system, the conclusion of 
stable and fair commodity agreements to assure a fair and reliable return on 
commodities produced: in the ‘Third World, a tighter regulation of con- 
tracts for the purchase of technclogy, and, what is more relevant to our 
purposes, more effective control over transnational corporations and foreign 
investment. These are. some of the elements of the “new international 
economic order” proclaimed by the UN General Assembly * and actively 
pursued in such international fora as UNCTAD, the United Nations Com- 
mission on Transnational Corporations, the North-South Dialogue, the Com- 
monwealth Prime Ministers’ Conference, and so on. 


In calling for the establishmert of a more equitable international « eco- 


nomic order, and for effective control of their respective economic resources, 
developing countries have invoked various general philosophical, juristic, and 
‘pragmatic rationales such as equa-ity, human needs, historic entitlement, the 
rectification of past injustice, anc. the need for self-reliance and economic 
development.* The debate has the:familiar ring of the anticolonial cam- 


paign that preceded the era of political independence. Here I must hasten 
to register a disclaimer. The odject of this paper is not to rehash the’ 


thetoric that has characterized the demand for restructuring the world eco- 
nomic order. Nor will I presume to unravel the intricacies of the inequities 


of the economic relations between North and South. I will leave that to . 


3 Resolutions of the 6th and 7th Special Sessions of the General Assembly: namely, 
The Declaration and Program of Action in the Establishment of a New International 
Economic Order—Resolutions 3201 (S-VI) and 3203 (S-VI) 1974; The Charter of 
Economic Rights and Duties of States——Resolution 3281 (XXIX) 1974; and Resolution 
3362 (S-VIL) 1975, on Development and International Economic Coaperation. 

4 See’ generally O. SCHACHTER, SHARING THE WorkD’s Resources (1977). 
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competent economic experts. My object is a less ambitious one. I propose 
to dwell on some aspects of the rather circumscribed area of the legal 
infrastructure of these economic relations as revealed in transnational 


.mineral agreements in order to demonstrate the extent to which certain 


basic legal values, concepts, and institutions in traditional transnational law 
serve as the fundamental underpinnings of the old international economic 
order. My concern here is to demonstrate that this system, which has been 
the object of much rhetoric at the United Nations and other international 
fora, is supported by.a formidable and highly sophisticated armory of legal 
and commercial concepts and values that require radical revision if the 
international economic order is to be restructured to promote the develop- 
ment goals of the Third World. I will also consider the extent to which 
the revised legal arrangements in this regard have been successful in elimi- 
nating the essential incidents of the old economic order and in advancing 


_the professed economic goals of developing countries. 


Be 


In short, this is an exercise in “professional particularism.” That is to 
say, while our politicians and diplomats inveigh against the inequities of 
the prevailing international economic order with the flamboyance that 
captures headlines, professional men such as lawyers, accountants, econo- 
mists, engineers, and appraisers should focus on the more prosaic but 
equally vital aspects; we should unravel the full technical implications of 
the legal, accounting, financial, or engineering concepts usually associated 
with this system in order to pave the way for a meaningful restructuring 
of North-South economic relations. 

Before discussing some of these legal concepts, which I have classified as ` 
traditional concepts, I should offer a few words of warning. First, con- 
cepts that appear quite innocuous within the context of a municipal legal 
system may have grave implications when transplanted into the sphere of 
transnational transactions. Thus, in questioning the propriety or feasibility 
of some of these concepts in the transnational investment process, I should 
not be understood to be launching a general attack on these concepts as 
they operate within a particular municipal law. Second, it is customary for 


the adherents of the positivist school in Europe and America to refer to 


these legal concepts as ‘colorless or value-neutral ingredients of a legal 
system. Yet any perceptive observer familiar with the evolution of these 

concepts and the role they have played in various societies in Europe and 
America would concede that they sometimes denote discrete value systems 


_ of a distinct individualistic bias which are often manifestly inimical to the 


aspirations and development goals of new nations. It is therefore ap- 
propriate to remind ourselves that these concepts do not enjoy the status of 
immutable and universal postulates and that they should be subjected to a 
rigorous reappraisal in the light of development strategies. 


Il. True TRADITIONAL REGIME: CONCESSIONS 


During the past 100 years, many American and European companies 
acquired substantial production rights in respect of the petroleum, mineral, 


i 
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and timber resources of the Third World. The asica contractual ee | 
work in the extractive sector (petroleum, hard minerals, timber, etc.) was 
the concession. Under the concession, the transnational corporation made 
a direct equity investment for the purpose of exploiting a. particular natural 
resource. In many cases, the concession amounted to a virtual assumption 
of sovereignty by transnational co-porations over the host country’s natural 
resources—an example of the old international economic order.’ It ex- 
cluded the host government from participating ‘in the ownership, control, 
and operation of the undertaking. The transnational corporation was given 
exclusive, extensive, and plenary rights to exploit the particular natural re- 
source and was in effect assured ownership of that resource at the point 
_of extraction. 

In colonial Africa, this phenomenon had its own peculiar flavor. Several 
companies from metropolitan countries acquired extensive “concessions” 
_ for the purposes of exploiting -ninerals, timber, and other natural resources. 
In British Africa a substantial number of these concessions was granted by 
native authorities or traditional chiefs with the benign consent of the 
colonial governor. The involvement of the chiefs was based on the legal 
theory that the minerals were veszed in the traditional authorities, and the 
_ function of the colonial authorities should be strictly limited, in the best ~ 
laissez-faire traditions, to nominal policing of the arrangements between 
the English companies and the netive authorities. Sir Keith Hancock, the 
imperial historian, has aptly observed that the surest method of dispossess- 
_ing a native people of their lards ard natural resources was to acknowledge 

their unfettered freedom of alienation.? Sometimes these concessions were 
granted by the colonial governor himself. But whether the concessions 
, formally derived from chiefs cr colonial authorities, they shared a common 
. characteristic: they were devices for blatant economic exploitation. The 
- concession rights were granted for inordinately long terms. The Sierra 
Leone Selection Trust had a diamond concession in Sierra Leone for .99 
years; the Ashanti Goldfields Corparation in Ghana had a term of 90 years; 
the Consolidated African Selection Trust had a cluster of diamond con- 
cessions in Ghana whose terms averaged 77 years. Oil concessions granted 7 
to companies in Nigeria were for sither 30 or 40 years, subject to renewal;7 
in Swaziland, a Havilock asbestos concession extended as far as 100 years. 
These companies were in all cases given plenary rights to extract all min- 
erals, not one mineral only, founc in the concession areas. In addition to 
- mining rights, the’ companies erjoyed extensive surface rights over the 
concession areas which were hardly distinguishable from a freehold interest. 


5D. N. Smira & L. WELLS, JR. NEGOTIATING Tamet WorRLD MINERAL AGREE- 
MENTS: PROMISES AS PROLOGUE 27-37 (1975). 

6K. Hancock, 2 SURVEY or Eritiag COMMONWEALTH AFFAIRS 182, cited in S. 
ASANTE, PROPERTY Law AND Socia Goats IN GHANA 164 (Ghana Universities Press, 
1976). 

T The terms of petroleum concessions in other regions ranged from 60 to 15 years. 
See Zakariya, Legal and Instituticnal Aspects of Petroleum Exploration in Petroleum: 
Co-operation among Developing Counties, UN Doc. ST/ESA/57 (1975), at 44. 
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In Zaire, the Union Minière virtually’ had sovereignty over. the copper 
concession area, There was no provision for the reversion of any portion of 
. the concession areas to the native authorities by way of surrender, and I 
need hardly point out that these involved vast stretches of land. 

The consideration for thesé exclusive economic benefits was patently 
ludicrous.. In many cases the companies paid a nominal rent of, say, £150 
for a whole concession, plus one or two bottles of rum.’ There was no 
royalty in the modern sense, that is, a fixed percentage of gross proceeds. 
What purported to be a royalty—and this was a subsequent addition—was 
a provision for the payment of a minute percentage, say, 3 to 5 percent of 
the declared profits of the companies. There was no provision for renego- 
tiating the concessions, and arrangements for the participation of the au- 
thorities in the equity ownership or management were rank heresy and 
totally inconceivable. True, income tax was paid by these companies, but 
they showed little inclination to be involved in the social development of 
the areas in which they worked. In Ghana, the town of Obuasi became a | 
classic urban monstrosity serving the needs of one of the richest gold mines 
in the world. Little social infrastructure was provided. 

The traditional classification of the legal relationship between trans- 
national corporations and the vital resources over which they had acquired 
concessions was one of private ownership. The corporations invoked tradi- 
tional property concepts in asserting ownership, not only of the extractive 
facilities such as the mine; the shaft, the fixed assets, the equipment, and 
the stores, but also of the mineral ore, the petroleum, or the timber itself, 
that is, the natural resource of the host country. The title to the natural 
` resource passed to the transnational corporation at the point of extraction. 

As intimated above, the functional implications of the concept of investor 
ownership had crucial economic significance. Ownership- not only meant ex- 
clusive equity holdings in the undertaking, or a a bare assertion of title, but 
also involved the following, inter alia: 


(1) exclusive appropriation of the returns of the undertaking, sub- 
ject, of course, to modest fiscal impositions; 


(2) exclusive management of the undertaking at all levels; 


(3) unfettered control of the production of the resource and all 
related matters, such as the volume of pene: expansion, and 
development; ‘and 


(4) exclusive responsibility for markene: distribution, processing, 
_ and all other “downstream” operations. 


In short, the traditional concession regime created an enclave status for the 
‘transnational corporation fortified by a regime of economic and legal ar- 
rangements so formidable and pervasive that it overtly challenged the sov- _ 
ereignty of the host government over its natural resources. 


.8 See, e.g., the terms of numerous diamond concessions granted by the Ghanaian 
African. Chiefs to Consolidated African Selection Trust at the beginning of this cen- 
tury. Agreements in possession of the author. In this article the author makes use 
of several. agreements that are in his- possession. 


Pa 
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One of the greatest paradoxes in recent history is the extent to which the 
idea of investor ownership of natural resources, which was one of the vital 
foundations of the old internaticnal economic order and indeed of the 
colonial system, persisted even after the attainment of political independ- 
ence. Leaders of the Third World were content to enjoy the symbols of 
_ sovereignty while the control of their vital resources remained vested in 
transnational corporations. The first assault on this principle came when 
many newly independent ccuntries proclaimed state ownership of natural 
resources. Economically this did not mean much, since the new govern- 
ments were persuaded by the former metropolitan powers as well as the 
companies concerned to preserve he concessions themselves on grounds of 
sanctity of contract. 

It soon became apparent that foreign control of natural resources of 
developing countries made nonsense of their newly acquired national sov- 
ereignty and effectively undermined their efforts to develop and control 
these vital economic resources. L is hardly surprising, then, that investor 
ownership of natural resources was emphatically rejected by the United 
Nations in its historic Resolution on Permanent Sovereignty over Natural 
Resources passed by the General Assembly on December 14, 1962.2 The 
concept of permanent sovereignty has been further reinforced by a number 
of subsequent UN resolutions, the most recent ones being the Declaration 
on the Establishment of a New International Economic Order ° and the 
Charter of Economic Rights and Duties of States. 

The concept of permanent sovereignty over natural resources is now 
vigorously asserted by developing countries as a sine qua non of national 
independence and economic self-sufficiency. It has been invoked as the 
fundamental premise of the right to nationalize or regulate the operations 
of transnational corporations, perticularly in the extractive sector: in 
short, the right of states to exercise full and effective control over the 
development of their economic resources. The concept is, of course, the 
antithesis of investor ownership, and many developing countries have 
sought to translate the principle sf permanent sovereignty into action by 
nationalizing the mining and petroleum undertakings in their territories. 
Others, however, have sought to achieve the same objective -by resorting 
to the less drastic strategy of accuiring a majority equity interest in the 
local subsidiaries of transnational corporations, or by negotiating con- 
tractual arrangements with transnational corporaticns to replace the tradi- 
tional regime. This phenomenon is fairly evident in Africa. Zaire national- 
ized the copper and other minirg interests of Union Minière du Haut 
Katanga in 1967. Zambia acquired 51 percent of the copper-mining enter- 
prises (Anglo-American and Roan Selection Trust) in 1970. Ghana has 
acquired 55 percent of all foreizn-owned mining and timber concerns. 
Similarly, Sierra Leone has acquired 51 percent of the diamond mines of 
the Sierra Leone Selection Trust. and Liberia 50 percent of the equity of 
Lamco, an iron-mining company. Guinea holds a 49 percent equity in- 


9 GA Res. 1803, 17 UN GAOR, Supr. (No. 17) 15, UN Doc. A/5217 (1962). 
10 UN Doc. A/RES/3201 (S-VI) 1974. 11UN Doc. A/RES/3281 (XXIX) 1974. 
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terest in a joint venture with an international consortium of companies 
exploiting bauxite in the Boke project. Nigeria has acquired 55 percent of 
the equity of all the petroleum concerns operating there, while Libya has 
carried the process to its logical conclusion by nationalizing all foreign- 
owned oil interests (see tables 2 and 3). The question may be raised as 
to whether these attempts have been successful. In other words, have the 
new arrangements entirely eliminated the incidents of the traditional idea of 
investor ownership? 

As far as nationalization is concerned, it can hardly be denied that it 
definitively settles the issue of ownership. Nationalization transfers the full 
ownership of the enterprise to the state. This is not to say, however, that 
all the incidents of investor ownership are disposed of with the bare asser- 
tion of state ownership. In this paper my particular concern is with the 
troublesome matter of control, and it is important to appreciate that control 
may elude a government even after nationalization. 

Some developing countries have attempted to restructure their relations 
with transnational corporations by replacing the traditional concession 
regime with new and reputedly more sophisticated forms of legal arrange- 
ments, é.g., joint ventures, service contracts, production-sharing agreements, 
and technical assistance agreements.’ The basic premise of this develop- 
ment is that these new forms provide a more effective institutional frame- 
work for realizing national development goals such as ownership, control, 
and a high financial return. Is this premise valid? 


IH. A New LEGAL ARRANGEMENT: JOINT VENTURES 


Many developing countries within the past 15 years have sought to estab- 
lish control over the operations of transnational corporations by acquiring 
a majority interest in the equity or assets of their local subsidiaries. The 
common experience of most host countries is that the corporate structure of 
transnational corporations invariably denies the subsidiaries that measure 
of autonomy that would permit them to be fully integrated into the eco- 
nomic strategies of the host country. The acquisition of control over sub- 
sidiaries is therefore regarded as a potent device for dismantling the limita- 
tions imposed by the parent company. In pursuing this device, some 
developing countries appear to have proceeded on the premise that the ac- 
quisition of ownership necessarily implies effective control; but the experi- 
ence of many developing countries, particularly in Africa, belies this prop- 
osition. As the arbitral tribunal in Anaconda Company v. Overseas Private 
Investment Corporation said, 


“control” as applied to corporate operations is an elusive term, dealing 
as it sometimes does with the degree of influence in fact or potentially 
exerted by some persons within a complex structure over a multitude of 
actions taken by many others. In differing legal contexts different 


12 For an account of these developments, see generally Schanze and Others, Mining 
Agreements in Developing Countries, 12 J. Wortp Trape L., 135-73 (1978): Walde, 
Lifting the Veil from Transnational Mineral Contracts, 1 Nar. Resources Forum 227 
(1977); Zom, New Developments in Third World Mining Agreements, id. at 239. 
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aspects of that influence can assume greater or lesser importance; some- 
times actually exercised present control is more important than po- 
tential but dormant control and sometimes the reverse is true. 


We are all familiar with the phenomenon of the managerial revolution in 
ordinary: corporate practice, Łe., the evolution of a managerial class that ef- 
- fectively manages and contrcls a company with scattered shareholdings al- 
though that class has negligible or no equity interest in the company. This . 
revolution represents a cleavage between ownership, which is undoubtedly. 
- vested in shareholders, and control, which is invariably wielded by manage- 
ment, and effectively disposes of the facile assumption that ownership in 
the form of substantial equity holdings necessarily, means control. 

Emergent nations grappling with the problems of independence often go l 
through three distinct phases in their quest for control over their natural 
resources. Each phase has a distinct political significance though it may 
. exert little or no impact on żhe existing structures for controlling the de- 
velopment and exploitation cf the particular natural resource. Yet official 
terminology tends to confuse each phase with the phenomenon of control. 

The first stage is, of course, the achievement of political sovereignty. 
= Nationalists inveighing against a colonial regime have always looked upon 
political independence as synonymous with economic independence and 
- unfettered control over their natural resources. But after the first flush of 
_ exhilaration over this phase, emergent nations soon come to realize that 
control over their natural resources is still a distant goal. The next phase’ 
consists in the emphatic assertion through legislation that all mineral re- 
sources are vested in the state. Again, it soon becomes apparent that real 
control does not necessarily derive from such a proclamation: after all, 
state ownership of mineral resources is perfectly compatible, at least con- 
ceptually, with foreign private ownership of a mining undertaking. 

The first two phases may be described as aspects of sovereignty. The 
third phase involves a proprietary and commercial concept: the host govern- 
ment acquires the entirety or a substantial part of the ownership of the 
foreign-owned undertaking in the form of equity holdings; expecting thus 
to gain the solid economic benefits usually associated with a transfer of 
ownership. Yet, as I shall soon demonstrate, effective control of the under- 
taking in economic or functional terms may still elude the host government 
after taking this step, however politically appealing it may be. 

In the transnational investment process, control involves the exercise of 
decisionmaking powers in such vital operational and managerial matters as 
budget, expansion and development programs, appointment of top manage- 
ment, pricing, marketing, declaration of dividends, borrowing, reorganiza- 
‘tion, procurement of equipment, and the integration of the undertaking 
with the developmental objectives of the host countries. Thus, the proper 
test of the viability of any néw arrangement purporting to vest control in 
the host government is: Dces the restructuring ee transfer the 


13 Anaconda: Co. v. Overseas Private Investment Corp., reprinted in 14 ILM 1210, 
1227-28 (1975). 
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power to make or influence the critical hin on ‘these specific matters ` 
‘at both the board- and management levels? 

Of course, the acquisition of a majority equity position does confer upon 
the host government the right to nominate a majority of the members of 
the governing board or committee. Some host governments have been con- 
tent.to appoint only half of the members of the board or committee, despite . 
their majority equity position.* Such an arrangement clearly rules out a 
‘controlling position for the government at the board level. It is, in effect, a 
concession to the idea, much canvassed by transnational corporations, that a - 
_ genuine joint venture, means a 50:50 equity partnership in which neither ' 
party has a controlling interest—an explicit acknowledgement of the prin- 
ciple that majority ownership and control are two separate concepts. 

In the usual case, where the government’s majority equity position has 
been duly reflected in the number of its appointees to the board of directors, 
effective governmental control may well be negated in the following ways. _ 

First, the shares held respectively by the government and the trans- 
national corporation in an operating entity may be classified in such a 
manner as to deny the government shares the full incidents of equity 
holding. In an extreme example, the government shares in a joint venture 
were classified as equivalent to the corporation’s shares in all respects 
except that they were neither voting nor dividend participating.> This 
arrangement, however, may be regarded as an aberration actuated ‘by 
purely political reasons. 

Where the government's shares are pari passu in all respects with the 
transnational corporation’s shares, the majority position of the government 
may still be effectively neutralized by formidable devices for minority pro- 
tection. At the instance of the transnational corporations, the regulations or 
charters of the new joint: ventures have stipulated special voting pro- 
cedures that require the participation of some corporation-appointed direc- 
tors or committee members in respect of such key issues as terminating the 
operation of the venture or selling a part of its assets, issuing additional 
shares or securities convertible into share capital, borrowing sums, beyond 
a certain limit, and expending. funds for any additional commitments or 
expansion programs.** The éffect of this voting procedure is to confer a . 


14 E.g., under the partnership agreement between the Jamaican Government and 
Kaiser Aluminum and Chemical Corporation, the Government and Kaiser appointed an 
equal number of representatives to the Executive Committee of the joint venture. 

15 Lipton, Fiscal aspects of negotiating third world mineral agreements, 59 TRaNs- 
ACTIONS OF THE SOCIETY OF MINING ENGINEERS 260 (March 1976). ' 

16 The joint venture between the Ghana Government and Lonrho Ltd. of London 
in respect of Ashanti Goldfields Corporation, 1973; joint venture „between Ghana 
Government and Consolidated African Selection Trust in respect of diamond mines - 
in Ghana, 1973; joint venture agreements between the Zambian Government and ` 
Zambian Anglo-American Ltd. and the Roan Selection Trust Ltd, in respect of Zam- 
bian copper mines, 1970; the Diminco Agreement between the Sierra Leone Govern- 
ment and the Sierra Leone Selection Trust Ltd. in respect of a.diamond undertaking, 
1970; the association agreement between the Government of Panama (Cerro Colorado 
Mining Development Corporation) and Texasgulf Inc.,.1976. Thus, while the Diminco 
Agreement provides for 6 Government directors and 5 SLST directors, section 102 
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veto power on the transnational corporation in key areas of management 
and control. Such an arrar-zement is hardly distinguishable from a joint 
venture in which the goverzmen: and the transnational corporation have 
equal representation on the governing board or executive committee. 

Finally, a major factor that detracts from the effectiveness of government- 
appointed directors or committee members, and' indeed undermines the 
entire effort of the host government to acquire control over the operations 
of a transnational corporation, is leck of technical expertise. In many cases, 
directors appointed by host governments have proved themselves unequal . 
to the exacting and highly sophisticated task of appraising, scrutinizing, or 
_ supervising the operations of transnational corporations.” Some directors 
= owe their appointment more to political patronage than to their own ex- 
pertise or competence.’ The problem is not solved by appointing top 
government officials on a par:-time basis. Such officials, able and perceptive 
as they are, are so overburd2ned by their normal responsibilities that they 
cannot find adequate time for the type of rigorous supervision that is a 
sine qua non of effective contzol. 3 

Some host governments have recognized the importance of technical com- 
‘petence in this area and have been more successful than others in ensuring 


of the Articles of Association o? the National Diamond Mining Co., Ltd., the new 
company constituting the joint veacure, provides as follows: 
In addition to any other applicable requirements of law, the following actions will 
require the affirmative vote zf three-fourths of all the Directors of the Company. 
Such affirmative vote shall not be unreasonably withheld by any Director havin 
regard to the interests of. the Ccmpany and of the shareholders who appointe 
that Director. - 


(i) The terminatioù of the operations of the Company or the sale, transfer or 
disposal of all or any part >f' tke assets of the Company (save in the normal.’ 
course of business) or the assignment or grant of any of its concession, mining- or 
other rights to others or any amalzamation or reconstruction of the Company or 
to which the Company is a party 

(ii) The issue of additiona. shar2s or any security convertible into share capital . 
or the borrowing of any funds or the creation of any charges or the making of 
loans or the giving of guarantees. 

(iii) The appointment or removal of the Auditors of the Company or any sub- 
sidiary, provided that the [-rectors shall be at liberty by a simple majority to 
appoint in addition the Gorzrmment Auditor or any other auditor to audit the 
accounts of the Company. 

(iv) Any purchase or sale of anv product or asset or anyother transaction car- 
ried out otherwise than on ze best commercial terms reasonably. available or in 
the normal commercial activizies of the Company. 

(v) Any restriction on the effect.ve implementation cf Agreements with Govern- 
ment or any amendment variation or termination of any such Agreement. 

(vi) The expenditure by tte Company of any funds or the making of any com- 
mitments in respect of any rew mining operation or facility or the making of any 
expenditure contribution, disbursement, contract or commitment in any business 
or undertaking which may be considered by at least three Directors to be outside 
the ordinary course of businsss. r i 

(vii) The appointment of any committee or local board or attorney whose 
bower include the doing o= any of the acts specified in this paragraph of this 
Article. : l 

17 ŞMITH & WELLS, supra note 5. at 44. . 

18 Anecdote: A government dizector, after his return from a board meeting of a 
joint venture held in London, sent an appreciative note to the English managing director 
of the company for the wonderf=] cuisine at the directors’ lunch. He was oblivious 
of the fact that after that supert lunck the English directcrs got them to revalue the - 


` assets of the company resulting in very substantial tax benefits for the company. 
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effective supervision at the board level. Some governments, like Colombia 
and Botswana, have appointed committees of technical experts to advise 
government directors of the joint venture and brief them before all board 
meetings.’® Others have retained consultants to supervise the activities of 
the transnational corporations or to advise government directors. A num- 
ber of developing countries have actually appointed consultants as directors 
of the joint ventures.*° Others have established national agencies staffed 
by full-time technical experts with overall responsibility for superintending 
the government’s interest in joint ventures in a particular sector.” 


Management 


Despite their acquisition of a majority equity position in joint ventures, 
most host governments have been willing to entrust the management of the 


“8 


undertaking to the transnational corporation,” apparently on the assump- 
tion that they can exercise effective control solely through representation at 
the board level. This assumption may prove ill founded, not only by virtue 
of the factors outlined above, but also by reason of the substance and form 
of the managerial powers conferred upon the transnational corporation and 
the manner in which such powers are exercised. The formal demarcation 
of responsibilities between the governing board and the management is 
such that the board is sometimes relegated to a perfunctory role as far as 
key managerial issues are concerned. A typical management agreement 
between a host government and a transnational corporation in respect of a 
mining venture provides that, subject to the general guidance and super- 
vision of the board or executive committee, the corporation shall have all 
the powers necessary for the conduct of the mining operations, including 


19 E.g., with respect to the Colombia nickel agreement with Chevron and Hanna 
Mining Company, the Colombian Government appointed a technical committee which 
inter alia advised Government representatives on the board of directors of the joint 
venture on the technical aspects of the operations. SmiTH & WELLS, supra note 5, 
at 44, 

20 E.g., Swaziland. 

21 Many petroleum-producing countries have established national petroleum agencies 
for this purpose. After terminating the management agreement with Roan Selection 
Trust Ltd. and Zambian Anglo-American Ltd., the Zambian Government established 
its own agencies to undertake the management of the copper mines and the marketing 
of the production of the mines. Another good example is the Nigerian National Pe- 
troleum Corporation. 

22 Management agreements between the Ghana Government and Lonrho Ltd., Con- 
solidated African Selection Trust Ltd., and United Africa Company, in respect of joint 
ventures in gold mining, diamond mining, and timber production, respectively; the 
Diminco Agreement between the Government of Sierra Leone and Sierra Leone 
Selection Trust Ltd. in 1970; the various agreements between the Nigerian Govern- 
ment and the various petroleum companies in which Nigeria has acquired a 55% equity 
interest; most of the original joint venture agreements between setroleum-producing 
countries in the Middle East and Latin America and petroleum companies prior to 
the 100% takeover of such companies; the 1970 joint venture agreement between the 
Zambian Government and Roan Selection Trust Ltd. and Zambian Anglo-American 
Ltd.; the partnership agreement between the Jamaican Government and Kaiser Alumi- 
num and Chemical Corporation, 1977. 
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such vital matters as 


utilizing and operating ining equipment and facilities; employing and 


ene employees of the company on such terms -and conditions 


: as may be deemed appropriate; retaining consultants and contracting .. 


for the engineering, design, construction and development of any 
, facilities; drawing up- tie budgets for the design, construction and 
~ start-up of the project.?* 


Again, under the Management Agreement between the Ghana Govern- 
-ment and the Consolidated African Selection Trust Limited { CAST), 1973 
in respect of the Akwatia dimond mine, thé scope of technical manage- 
ment, which. was entrusted tc CAST, included, inter alia: : 


i. exploration; prospecting, mine development, mining, processing, 
transportation handling, sorting, protecting’ storage and sales of di- 
amonds in ‘and from the Dperating Areas; 


ii. short and long term plans, viability studies and the like for main- 


taining, expanding or im>roving Operations and production; 


iii. recommending pol-cy on reserves and mining and metallurgical 


efficiencies; 

iv. advising on research and development; 

v. the supervision and control of such independent contractors as 
may be engaged; 

vi. the necessary maintenance operations and the protection and 
security (including insurance ). of the Mining Property and assets used 
in the Operations; 


? 


vii. the acquisition and supervision of materials, supplies, equip- 


ment, machinery and services.”4 ' 


‘The clear consequence of suck an organizational structure is to ‘leave 
the former managerial powers of the transnational corporation virtually 


intact. The status quo is frrther preserved by the sheer force of estab- 


lished corporate practice. Thus, although the joint ventures may have 
been reorganized as local companies with headquarters in the capitals 
. of developing countries, the management may still continue to refer all 
major decisions—technical, managerial, or financial—to its former, parent 
companies in America or Europe. The result is that the headquarters of 
the former parent companies retain de facta control of the new joint 
ventures, in which they are technically junior partners, within the frame- 
work of their global operaticns. 

Far from denying any intertion to maintain control, some TER E 
corporations contend that tke global charactėr of their operations is in- 
herently incompatible with tae surrender of control over those of any one 
of their affiliates scattered around the world.. Control must be maintained 
to ensure overall efficiency. and conformity with the general pattern of 
their global operations. In -heir conception, ‘therefore, the acquisition of 
a majority equity interest in a lozal eaterpese: amounts to no more than 


` . participation in a global operation. 


28 The partnership agreement beween the Jamaican Government and Kaiser Alumi- 
num and Chemical Corporation, 1977. 
24 Note 16 supra. . 
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In the case of Anaconda v. OPIC, which dealt extensively with the 
question of Anaconda’s continuing control over its copper-mining enter- 
prisé in Chile after the Chilean, Government had acquired a 51 percent 


equity interest, the tribunal made the following intriguing observations: 


`s Specifically, we have the added problem here that the Chilean ne- 
gotiators refused, because of outside political pressure, to have a, 
“management” contract with Anaconda similar to the one already 
entered into with Kennecott (Braden). ... They were, however, 
willing ‘to have Anaconda continue to be’ in charge of operations. 
Maintenance of adequate control was, on the other hand, regarded by 
Anaconda as a sine qua non and the Chilean negotiators concurred.. 
This issue produced “the most acrimonious” session. ... The out- 
come was a complex set of.documents . . . designed to give Codelco 
the appearance or “facade” of predominance but Anaconda most of 
the substance of control.... Although Codelco could, if it desired, 
exercise authority over policy matters through its legal control of the ` 
Board of Directors, Anaconda had the power to propose mining de- 
velopment plans and personnel decisions to the board (on which 
Codelco had 4 and Anaconda 3 members). In short, while the board 
could reject the plans proposed it could not develop its own alterna- | 
tives. Dividends and other financial and accounting matters were en- 
trusted to Anaconda and Anaconda had a veto power on some essential 
matters.”5 . i 


f 


. After reviewing the management arrangements, the tribunal found as 
follows: | 


On the evidence it is clear that from the end of 1969 to 1971, Ana- 
conda retained de facto control in the ‘sense that the operations con- 
tinued to be carried on in the same way as before, by the same per- 
sonnel—with a handful of exceptions—as before, through substantially . 


25 Anaconda v. OPIC, supra note 13, at 1228-29. 
_ Similarly, Lonrho’s intention to retain effective control over the Ashanti goldfields- 
after the acquisition of „59% equity interest by the Ghana Government -was scarcely 
veiled in the draft management contract it submitted to the Ghana Government in 
1973. Lonrho’s definition of “technical management” virtually amounted to a re- 
assertion of the status quo unequivocally emphasizing ‘control in the key areas, Vide, 
for example, the following components: : . 
l. Preparation and execution of annual and long term programmes for mining, 
mine development, diamond drilling, shaft sinking and exploration. `“ 
2. Preparation of annual working cost budgets. Control of expenditure relative 
to the budgets set. Bes ae ; 
‘ 3. Drawing ùp of annual and long term forecasts of capital expenditure. Con- 
trol over capital expenditure authorised. ; 
4. Preparation of detailed programmes for. engineering construction and control 
of their execution. | \ 2 
5. Advice and direction of all metallurgical processes and control over .the 
operation of the treatment plant, l i 
6. Organisation and control of efficient procedures for stores, ordering, purchas- 
ing and accounting. i . nt 
7. Supervision of, and control over, the accounting function of the mine: main- | 
tenance of proper records and books of account for statutory purposes and the 
provision of management information and the receipt and payment of all moneys. 
8. Provision of proper. procedures for the transfer, refining and sale of gold, 
silver and other minerals won. co 
9. The investment of any surplus funds in short term securities in the normal 
turn of business. i : 


- 
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the same practical chain of command as before, and a to the 
same plans as before.”* 


In the circumstances, the tribuna. held that Anaconda continued to have 
an interest in the mine's pro-ucticn and the resulting earnings, an interest 
constituting an insurable interest which was covered by OPIC guaranty." 

The central control of the jormer parent companies is reinforced by the 
phenomenon of interaffiliate transactions. Many host governments. which 
have successfully acquired majority equity interests in the local subsidiaries 
of transnational corporations nave been compelled to rely on the organiza- 
tional structure of the corpcrations for the provision of specialized and 
technical services such as the procurement of equipment, retention of con- 


- sulting services, processing, znd marketing. Over the years, transnational 


corporations have developed cons:derable expertise in these areas through | 
various affiliates and subsidiaries that specialize in providing the various 
services. The normal practice cf a transnational corporation entrusted 
with the management of a `oint venture with a developing country is to 
insist that the venture purchese each of these technical services separately 
from the specialized affiliate or subsidiary concerned.2* These transactions 
are often characterized by a high incidence of distorted transfer pricing | 
or other forms of unfair pricing, with the result that the joint venture not 
infrequently pays an excessive amount for equipment and_ materials pro- 
cured from affiliates of the transnational corporation, while its own pro- 
duction is sold below the prevai-ing market level or the equivalent fair 
price. Thus, this device of interéffiliate transactions not only perpetuates 
the control of the transnational corporation but also maximizes the returns 
accruing to it from the joint ventre. 

It will be obvious from what I have said. that equity participation in 
_ the local subsidiary of trarsnational corporations does not necessarily 
mean participation in the Gowns:ream operations, marketing, processing, 
procurement, etc., of the transnational corporation. 

Thus, the progression frora a -raditional concession regime to a joint 
venture does not substantially affest the location of control or the decision- 
making process so long as a transmational corporation continues to manage 
the undertaking. In short, the rere acquisition of a majority equity in- 


terest does not extricate the extractive industries of developing countries `> 


from the global network of ‘Western transnational corporations or the inci- 
dents of the old international eccnomic order. Unless transier of. owner- 
‘ship is matched by a meaningful transfer of crucial managerial powers and 
the acquisition and mobilization cf technical expertise for the purposes of 
effective management, the contro. of this sector by a developing country 


‘ will prove largely. illusory. 

26 Anaconda v. OPIC, supra note 13, st 1237. 

27 Id. at 1238. i 

28 See COMMONWEALTH SECRETARIAT, THE LEGISLATIVE- FRAMEWORK, AGREEMENTS 
AND FINANCIAL IMPOSITIONS AFECCTING THE MINING INDUSTRY IN AFFICAN Common- 
T WEALTH Countries 7.39 (London), 
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- Some host governments have reacted to this situation by terminating 
or reviewing their management agreements with transnational corpora- 
tions. In 1975 Ghana terminated its management agreements with all 
foreign-owned timber companies in which it had acquired a majority 
equity interest. Similarly, in 1973 the Zambian Government terminated 
its management agreements with the Roan Selection Trust and Zambian 
Anglo-American Limited in respect of their joint copper-mining ventures 
after a detailed critique of operations in such areas as control, voting pro- 
cedures, utilization of profits, sales and marketing, management and con- 
sultancy. President Kaunda’s catalog of the provisions inimical to the’ 
national interest was as follows: 


Effective Control : 

The effective control of the industry was vested firmly in the mi- 
nority shareholders. [It will be recalled that the Government acquired 
51 percent equity interest in both companies. | 
Power of Veto by Minority Shareholders l 

The minority shareholders have power of veto in respect of a wide 
range of actions and decisions. These include winding up of operating 
companies and disposing of assets or granting of any of its concessions, 
mining or other substantial rights to others, enlarging the companies’ 
activities, making any financial commitment, borrowing of money, 
appropriation in respect of capital expenditure, or expenditure for 
exploration or prospecting, etc. 


Formula for Redemption of Bonds 

The Agreements provide for a fixed minimum amount to be paid 
each year for redemption of ZIMCO Bonds irrespective of profitability 
of the companies. They also provide for acceleration of the redemp- 
tion of bonds when profits are high. But there is no provision for ex- 
tending the period of Bond redemption during lean years when there 
is a sharp decline in the price of copper or natural disasters like the 
cave-in which occurred at Mufulira Mine in 1970. 
Utilization of Profits 

The Agreements provide that profits from the mines cannot be used 
for any non-mining activities. In other words, the mining companies 
cannot be forced to use mining profits in the interests of the Zambian 
economy if the minority ahareholders would prefer to use that money 
out of Zambia as dividends. Our experience in the last three and a 
half years has been that they have taken out of Zambia every Ngwee 
that was due to them. A major part of the capital for expansion 
programmes of both Companies has been obtained from external 
borrowing and not from retained profits. You may be interested to 
know that right now, my Government is being asked to approve an 
external borrowing by the two companies of about 65 million Kwacha! 


Sales and Marketing 


The Agreements give the minority shareholders the sole and ex- 
clusive rights to provide sales and marketing services for the metals 
and minerals at a very high fee. 


Management and Consultancy 


The Agreements also state that the minority shareholders will pro- 
vide management and consultancy services for a large fee. Although 


` : j 
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‘most of this work is performed in Zambia the minority shareholders ` 
have entered into separate arrangements with -non-resident Com- 
panies for reasons best known to themselves, but not comprehensible 
to us. ; 

The Zambian Government ies established its own agencies to undertake, 

management and marketing, though with the benefit of technical assistance ` 

of the two transnational corpcratizns under technical assistance agreements. 


Financial and Economic Benefits 


The financial benefits and <osts of joint ventures may be evenly matched. 
From the host. government’s point of view, the financial and economic 
benefits depend partly on the structure of the fiscal regime, the compensa- 
tion formula for the equity interest acquired by the government, and the 
-economic linkages provided for in the arrangements. The financial returns 
to the host government may be substantially increased if. it retains the 
right to levy a royalty in acdition to such. other forms of return as taxes 
on the income‘of the venture and on the shareholders’ dividends, surface 
rental, bonus payments, and mineral duty, not to mention the dividends 
its newly acquired equity wil. yield. The fiscal regime imposed by Ghana 
Mining Operations (Government Participation) Decree 1972, which speci- 
fied the main- conditions for thé. joint ventures with Lonrho Limited and 
the Consolidated African Selection Trust Limited; provides a good exam- 
ple. The reorganized’ mining companies were to pay a royalty of 6 per- 
cent in addition to mineral duty varying with the profitability of the 
` production and an incomé tex at the rate, of 50 percent. Compensation 
for the assets acquired by the Gcvernment was to be calculated on their 
= net written-down value for income tax purposes on the books of the two 
` companies. The amounts: involved were:paid over a 5-year périod with 
interest at 6 percent. : 

The financial benefits are less evident where the government acquires an 
equity interest in lieu of all royalties, income tax, and other impositions, 
_as in the Lamco Project in L:beria.*° Furthermore, the amount of foreign 
capital and expertise brough- in tends to be lower, and requirements for 
‘domestic capital and expertise correspondingly higher, in, the case of a, 
joint venture than in a who_ly foreign-owned subsidiary. Except where 
domestic capital and expertise cannot be effectively employed elsewhere, 


29 Address by ‘President Kennett Kaunda, August 31, 1973. Id. at 7. 38. 

30 This is the effect of sections 3(a) and 8(a) of the Mining Concession Agreement 
dated April 28, 1960, as amend2d, among the Liberian Government, ‘the Liberian 
American-Swedish Minerals Co., zad Bezhlehem Steel. However, a full economic anal- ‘ 
ysis of this agreement would be ixcomplete without ‘reference to the substantial benefits 
in the form of infrastructure which accrued to the country. These include a 165-mile 
railroad, a harbor of 42-foot depth, extensive harbor facilities (one storage ared, a 
loading dock, equipment for the loading and handling: area), auxiliary facilities such 
as power generator and transmission facilities, and repair shops, housing, schools, 
churches, hospitals, communicatim facilities, water supply and sewerage treatment 
plants, airports, and service roads to accommodate the technical supervisory and work- 
_ ing forces. The joint venture alsa undartook to augment commercial port facilities in. 
the harbor to accommodate general commerce. 
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the joint’ venture approach a implies a lower aggregate level of - 
investment for the company as a whole than would otherwise be possible. 
Moreover, the fact that profits have to be shared with the local equity 
holders creates an incentive for the parent company to minimize locally 


declared profits by making use of whatever flexibility exists in the pricing . . 


of inputs and outputs, by charging the full: costs of technical, managerial, 
and other services pees from headquarters or affiliates, and by other 
means. ' 
The financial aspects of the joint venture between the Zambian Govern- 
ment and the Anglo-American Company (AAC) Group demonstrate some 
of the difficulties a host government may confront in this area. Under the 
1970 agreements; the Zambian Government acquired a 51 percent equity 
interest in the copper. mines controlled by the AAC Group for a price of 
126 million kwacha (U.S. $176 million), representing 51 percent of the ° 
book value of those mines as of December 31; 1969. - Payment was made 


by the issue of loan stock repayable at 6 percent interest in 24 equal semi- 


annual installments. The agreements stipulated, however, that the AAC 
Group would provide’ managerial, consultancy, technical, and marketing ` 
services for 10 years and purchasing services for 5 years. The remunera- 
fon for those services was as follows: i 


Management, Consultancy, add Technical Seis: 34 percent of A 


gross sales proceeds and 2 percent of consolidated profits after min-. 
erals tax and before income tax. > . 


Metal Marketing Services: percentages of gross sales proceeds at 
the rate of 34 percent on copper and at varying rates on other metals. 


Purchasing Services: up to 134 percent on the cost of purchases. 


Engineering Services: 3 percent on the cost of capital projects under- 
taken -by NCCM, plus , reimbursement of cértain expenses." 


It was stipulated in the agreement that redemption of the entirety of 
the loan stock would be a precondition to terminating these management 
arrangements. Thus, when the Zambian Government decided to termi- 
nate the management. arrangements for the reasons outlined above, the 
outstanding loan. stock was redeemed forthwith. This, however, was not 
the only consequence of the premature termination of the management 
arrangements. The Zambian Government also had to pay, by way of com- 
pensation to the AAC Group, 33 million kwacha, in six equal quarterly 
installments of 3 million kwacha followed by six quarterly installments of 
214 million kwacha. In addition to this compensation, the Zambian Gov- 
ernment undertook to indemnify the AAC Group for any compensation | 


. that might become payable by it on the termination of contracts entered 
‘into with third parties in the performance of its duties under the 1970 ` 


agreements. s3 


31 See THe LEGISLATIVE FRAMEWORK, supra note 28, at 7.34. 
32 Ibid. ït has been alleged that the quotation for AAC’s stock in respect of its 
Zambian copper interests went up on the London Stock Exchange with the announce- 
ment of the joint venture arrangements. — l 


lead 


356 . THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 73 


The foregoing arrangements orly apply to the joint venture between 
the Zambian Government and the AAC Group, but Zambia made similar 
arrangements in respect of the joint venture with the Roan Selection Trust. 

A perceptive observer has pithi-y summarized the financial implications 
of the joint venture as follows: 


A joint venture company is consistent with the national aspirations 
of developing countries but their governments recognize that taking 
shares in a company is not going to change the “bottom line” figure 
to an investor. Whether a mining company pays a government in 
the form of dividends, royalties, profit taxes, bonuses, or surface rent- 
als, such payments must come out of the “bcttom line’—the return 
to the investor, its disccuntec cash flow.” 

It is therefore not surprising that transnational corporations themselves 
have overcome their earlier reservations about joint ventures with host 
governments in the extractive sector. They have realized that such ventures 
may effectively defuse natiozalist objections to foreign control of natural 
resources without substantially diminishing the corporation’s actual control 
or its financial returns. Furzhermore, from the operational point of view, 
the government’s equity interest, coupled with the presence of important 
government officials on the board of the joint venture, assures easy access 
to local capital and other facilities such as import licenses and permits 
from governmental agencies and generally improves communications be- 
tween the government and «he transnational corporation. 

I have dealt so far with the phenomenon of control in joint ventures 
between governments and transnational corporations. The retention of 
control by a transnational corporation with a minority equity interest, 
however, is even more proncunced within the framework of joint ventures 
with nationals of the host country or a group of entities in that country. 
I have already pointed out that, by virtue of the managerial revolution, 
the management of a company may exercise effective control without own- 
ing any share capita]. Where the transnational corporation holds an equity 
interest, albeit a minority interest in the- joint venture with nationals, its 
ability to retain control is enhanced not only by all the factors recounted 
above, but also because the local shareholders are usually dispersed and 
therefore unable to mobilize the strength needed to exert meaningful con- 
trol or influence over the operations of the undertaking. This factor has 
to be carefully considered in -aunching the type of “indigenization” schemes 
now very much in vogue in Nigeria, Ghana, and many other developing 
countries. 

If- the object of these measures is to enable nationals to assume “the 
commanding heights” of the economy, then it should be appreciated that 
the transfer of a majority equity interest in foreign-owned enterprises to 
the citizens of the host country does not necessarily guarantee a change of 
control. | 

The problems posed by ownership and control have engaged the atten- 
tion of the Intergovernmental Working Group of the United Nations Com- 


33 Lipton, supra note 15, at 261. 


a: f 


2 i 
1979] RESTRUCTURING TRANSNATIONAL MINERAL AGREEMENTS 357 
mission on Transnational Corporations, which has been entrusted with 
formulating a code of conduct for transnational corporations. Some of the 
tentative norms formulated for purposes of discussion by this body are 
as follows: 


17. Transnational corporations should ensure that the division of 
decision-making power among their entities enables these entities to 
act as good corporate citizens and to contribute to the economic and 
social development ofthe countries in which they operate. 


18. The various entities of transnational corporations should co- 
operate with one another in order to meet effectively the requirements 
established by the countries in which they operate. 


19. Transnational corporations should co-operate with Governments 
and nationals of the countries in which they operate in facilitating 
local equity participation in ‘their entities with a view to promoting 
national development goals. 

- 20, Irrespective of the formal division of oil as determined by 
equity in joint ventures and by contractual terms in non-equity joint 
arrangements between transnational corporations and local interests, 
transnational corporations should ensure that the control shared by 
local partners can be effectively. exercised. 


21. In implementing their personnel policies transnational corpora- 

. tions should give priority to the employment and promotion of na- 

tionals of host countries at all levels of management and direction 

with a view to enhancing their effective participation in the decision- 
making process of local entities. 


23. Transnational corporations should contribute to the managerial 
training of nationals of host countries and facilitate their employment 
at all levels of management of the transnational corporations as a 
whole.* 


I should point out in unequivocal terms that the object of my critique 
of joint ventures and participation arrangements is not to make a case 
against such transactions. It has to be stressed that, quite apart from 
possible financial and economic benefits, joint ventures, when properly 
handled or monitored, could serve as useful mechanisms for management 
and technical training. They could also provide access to the operational 
strategies, policies, and techniques of a transnational corporation. My 
primary concern, however, is to point out the possible pitfalls in such 
arrangements that may eee undermine the development strategies 
of host governments. 

If I have painted too gloomy a picture on the problem of exercising 
control within the corporate framework of participation arrangements, let 
me hasten to add that a government faced with these formidable difficulties 
is not helpless, . It can invoke its sovereign rights to impose an external 
regime of laws, regulations, and administrative practices which may sub- 
stantially achieve the control that has eluded its representatives in the 


84 Formulations of the Chairman of the Ad Hoc Inter-Governmental Working Group 
on major principles and/or issues related to the activities of transnational corporations, 
UN Doc. E/C.10/AC.2/8 (1978). ! 
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boardroom. The efficacy o? an external mechanism. of control, of course, 
will depend on the nature of the control sought, the sector in which the 
transnational corporation is >pera-ing, the nature of the enterprise, and the 
effectiveness with which the pertinent laws are enforced. 
As to. the type of control that may be considered desirable by a govern- 


ment, the important areas are pclitical, financial, developmental, and tech- ` 
nical. Controlling politically sensitive activities of transnational corpora- ' 


_ tions, such as interference in internal affairs, bribery of government off- 
. cials, and acting as instruments for advancing the political interests of 
home governments, is essentially a matter for the government and not the 
boardroom. These matters therefore lend themselves to eee by 

‘general laws, etc. : 

With regard to financial mater, the host governments main interest 
lies in' the quantum of the fiscal impositions—fees, royalties, taxes—and 
also in exercising some control over (1) external payments of the trans- 
national corporation such as repatriation of ‘dividends, purchases of ma- 
terials abroad, and transfer pricing; (2) the capital structure of the com- 
pany; and (3) access to local capital, reinvestment of profits, and take- 
overs. An examination of the nature of the control in each of these cases 
-suggests that control at the governmental level is not only appropriate but 
also the most effective strategy, regardless of the policies of boards of 
directors. Dividend remittances are largely a matter of exchange control 
policy enforced by exchange control regulations; transfer pricing, invoicing, 
purchasing of inputs cannot easily be dealt with at the board level or 
indeed by a- single agency of the host government. ‘Control over these 
activities requires a fairly detailed ‘examination of accounts, a close .moni- 
toring of all phases of -the transaction in which unacceptable practices are 


suspected. In Ghana, for example, the control mechanism in this area is 
comprised of a Swiss firm, General Superintendence,* retained by the | 


Government to check the prices of exports and imports ‘against prevailing 


world market levels, the Bank of Ghana, the Customs and Excise Depart- ` 


ment, the Ministry of Finance, the Ministry of Trade, and the Attorney- 
General’s Department. Sometimes a whole commission of inquiry is set 
up to investigate allegations of improper invoicing and illegal remittances. 

Access, to loca] credit is-again a question of governmental policy and 


banking regulations; and takeovers are a matter for agencies dealing with | 


industrial structure. In other words, although representation on the board 
_ of directors may well be useful in influencing the attitudes and policies 
of subsidiaries of transnational corporations in these areas, effective control 
will have to come from the zovernment and its relevant agencies.*° 


35 Also known as Société Générale de Surveillance, it provides inspection services 
under contract to several developing country governments that lack the expertise to 
control the quality of imports supplied by foreign suppliers. 

86 See -generally, papers on control submitted by Professor Edith Pone to the 


Round Table- on Negotiations organized by the UN Center on Transnational Corpora- -. 


tions, April 24-28, 1978. 
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Developmental policies: would seem to be more appropriately regulated 
_ at the ‘board level than at the governmental level. The board should. 
control such matters as dividend policy, the expansion program, implemen- 
tation. of the training program, and the engagement of local personnel. 
In some areas the government may supplement the. efforts of the directors: - 
e.g., in the development of ore reserves it may extract a general under- 
taking from the transnational corporation in the form of an obligation in 
the master agreement, and in the employment of nationals the government 
may indirectly influence the company by denying it a certain level of 
expatriate quota. With respect to expansion and the like, a government 
with a system of import control could have a- significant impact on the 
strategies of the company through the administration of import licenses. 
It is worth pointing out, however, that gross intervention by the govern- 
ment in these matters could be counterproductive. 

Control over technical matters, e.g., the engineering, safety, and envi- 
ronmental standards to be observed by mining companies, is clearly a 
matter for general governmental regulation. - l l 


‘IV.’ Ormen New Conrracruat. Forms . 


Within the past 12 years, the quest for control and increased financial 
returns on the part of host governments, particularly in the petroleum- 
producing countries, has given rise to a variety of contractual arrangements 
with transnational corporations which, in form at least, represent a sub- 
stantial departure from the traditional concession regime. The common 
characteristic of these new forms of agreement is that they underscore the 
status of the host state as the undisputed owner of the natural resource 
to be developed. They are formally structured to dismantle the enclave 
status enjoyed by the transnational corporation in the traditional concession 
and to reassert in unqualified terms the sovereignty of the host state over 
its natural resources. 

Unlike concessions, these new contracts do not confer title to the natural 
resource on the transnational corporations; they merely engage the cor- 
porations as contractors or business partners to perform certain specified 
tasks for a fee or consideration in kind. Host governments appear to | 
attach great significance to the formal assertion of state ownership of ` 
natural resources; some have promulgated legislation expressly abolishing 
_ concessions as incompatible with state ownership. In explaining such a 
_ measure in Indonesia, General Sutowo pointed out: 


In the process of granting a concession, the most important factor 
is the ownership of the oil. In all concession agreements foreign oil 
is owned in its geological state by the Government, but as soon as 
man has done something to it, he is the owner of the oil. Herein lies 
the difference between “Concession” and “non-Concession,” that oil is 
the property of the Indonesian people until’ the moment it is trans- 
ferred to another party, according to the Constitution.” 

37 Quoted in R. FABRIKANT, OIL DISCOVERY AND TECHNICAL CHANGE IN SOUTHEAST _ 
AslA—-LEGAL ASPECTS OF PRODUCTION SHARING CONTRACTS IN THE INDONESIAN PE- 
TROLEUM INDUSTRY 137 (Institute of Southeast Asia Studies. Singapore, 1973). 
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Again, a Bolivian law of 197% admits only of operation contracts with 
transnational corporations in the development of hydrocarbons. Peru has 
‘similarly abolished its regime of concessions formerly based on petroleum 
law No. 11780. | 

Notwithstanding the undoubted political significance of ownership, some 
commentators ** have suggested that the functional implications of the 
new forms of contractual arrangements are not markedly different from 
those of a concession. This assessment calls for an analysis of the various 
types of agreement. | 


Service Contracts 


The available evidence indicates that there is little uniformity of content 
in agreements labeled service contracts: those employed in the petroleum 
industry in the Middle East and Latin America are substantially different 
from those concluded for hard minerals in Indenesia. While the latter 
are called “service contracts,” they are hardly distinguishable from con- 
cessions. It should also be noted that the analogous contracts in Latin 
America are sometimes called operations, work, or risk contracts. 

Two of the earliest service contracts in the petroleum industry were 
agreements concluded by the French state agency, Entreprise de Re- 
cherches et d’Activités Pétroliéres (ERAP), with the National Iranian 
Oil Company in 1966 and the Iraqi National Oil Company in 1968, respec- 
tively. The main features of these agreements and those modeled on 
them are as follows: 


(1) ERAP undertook to provide the entire risk capital for explora- 
tion and also for production if petroleum was discovered in commer- 
cial quantities. ERAP's subsidiary was to provide all the necessary 
technical services and to serve as a general contractor. 


(2) Upon discovery of commercially exploitable petroleum, all 
the expenses incurred by Iraq for exploration were to be debited to 
the National Oil Company as a loan and repaid when production 
began in the form of crude oil over a 15-year period without interest. | 
Funds expended by ERAP on petroleum development were to be 
considered as a loan with interest and repaid over a shorter period. 


(3) ERAP was entrasted with managing the undertaking and mar- 
keting such petroleum as the National Oil Company wished to export. 


(4) The title to the petrcleum and gas oil produced was vested in 
the National Oil Company, subject to arrangements for the remunera- 
tion of ERAP. No proprietary rights to the petroleum and gas oil 
were granted to ERAP. By way of remuneration, ERAP was entitled 
to purchase a guaranteed portion of the petroleum produced at less 
than the market price. In Iran, ERAP was exempted from income 
tax on the grounds that its activities were non-profitmaking. The Iraqi 
agreement, however, levied a royalty of 13.5 percent based on the 
posted price and also a bonus payment totaling $15 million. 


38 SMITH & WELLS, supra note 5, and FABRIKANT, supra note 37. 
39 Zakariya, supra note 7, at 51. 
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(5) The duration of the contract was 25 years in Iran and 20 years 
in Iraq for the production phase. The agreement included relinquish- 
ment provisions. 


Operation or risk contracts in Latin America substantially followed the 
basic structure of the Middle Eastern service contracts. Thus, under the 
operation contract concluded in Peru in 1971 between Petróleos del Peru, 
a state agency (PETROPERU), and Occidental Petroleum Corporation 
of Peru, a U.S.-owned private enterprise, Occidental undertook to provide 
the risk capital, all necessary funds for exploration and development, and 
all necessary technical services. The corporation was to act as a general 
contractor and was entrusted with exclusive responsibility for all the op- 
erations. The title to the hydrocarbons discovered and produced was to 
remain vested in the state of Peru in accordance with Article 37 of its 
Constitution. In consideration for its services, the corporation was to 
receive 44 to 50 percent of the hydrocarbons extracted, net of taxes paid 
to the Peruvian Government.’ 

The Peruvian model has been substantially followed in operation con- 
tracts concluded by national petroleum or mineral agencies in Panama, 
Uruguay, Guatemala, Bolivia, and Brazil.“ According to advocates of 
the Peruvian model, the salient advantages of the operation contract are 
as follows: 


1. The State does not risk or invest capital in the operation, and 
the area is entirely the responsibility of the contractor. 


2. The petroleum and the reserves remain at all times the property 
of Peru, which does not renounce its sovereign rights, a situation that 
is not affected by the payment in kind the contractor receives if he 
is successful. 


3. The State is associated with the success from the first day on 
which it occurs. : 


4, The agreement is simple, clear and straightforward to administer, - 
and thus reduces.supervisory and administrative mechanisms to a 
minimum. *? 

As indicated above, the service or work contracts concluded by Indo- 
nesia for the development of its hard mineral resources are hardly dis- 
tinguishable from a concession, beyond the designation of the transnational 
corporation as the contractor. Thus, in the contract of work concluded in 
1972 between the Government of Indonesia and P. T. Baliem Valley Min- 
erals, an Indonesian company organized by a consortium of transnational 
corporations, the company was given, inter alia, “the sole right to search 
and explore for minerals in the contract area, to develop and exploit any 
mineral. deposits found and to process, refine, store and transport by any 
means all minerals extracted and to market, sell or dispose of all such 


40 Cardenas, New characteristics of the juridical framework of the exploitation of 
natural resources in the Latin American context {paper prepared for the United Na- 
tions Center on Transnational Corporations). 


41 Ibid. 42 Ibid. 
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minerals inside and outside of Indonesia.” 4? Whatever the technical posi- 
tion regarding state ownership of mineral resources, the contract entrusted 
the company with “full control ard sole management of all matters relating 
to the enterprise.” ** The compény was furthermore given “the option in 
its discretion to discontinue at any stage any operation undertaken by it.” 45 
’ As to the fiscal regime, the ccntract stipulated the usual concessionary 
impositions, namely, land rental, royalties, income tax, sales tax, and stamp 
duty. The average term for the various, parts of the contract area was 
40 years. The company was assured exclusive control and management of 
all matters relating to the marketing of all products of the enterprise. 
There was no provision for the remuneration of the company in kind. 
Thus, as regards all substantive matters such as control, management, 
marketing, duration, and fiscal rezime, this contract of work was more like 
a variant of a concession tkan a service contract. 

Host governments whick have adopted the Middle Eastern or Latin 
American model have maintainej that these contracts constitute a major 
improvement on concessions. Thzy point out that service contracts empha- 
size the status of the state as cwner of the natural resource even after 
discovery, the transnational corporation being relegated to the status of a 
mere contractor and not a titleholder.** The functional approach that 
I have adopted in this paper prompts the question whether this is only 
a legal technicality with little functional significance. Whatever the formal 
position some 30 years ago, the constitutions and laws of most host coun- 
tries have since proclaimed state ownership of natural resources. Techni-: 
cally, the grant of a concession does not derogate from: this legal position 
because concession ‘agreements rarely designate the concessionaire as 
_ owner of a resource upon its extraction. - What a concession does confer 
on the transnational corporation is the exclusive right to exploitation and 
marketing. When such a right is reinforced by exclusive contro] and man- 
agement of the enterprise, then the concessionaire for all practical pur- - 
poses displays the incidents of cwnership even at the point of extraction. 

Thus, if the service contract continues to vest exclusive management and 
control in the transnational corporation, an essential ingredient of the tradi- 
tional concession regime will pecsist, notwithstanding the fact that under 
the contract the state is deemed z0 be owner of the natural resource at the 
point of extraction or that the transnational corporation is remunerated in 
kind. . 

Some governments, such as Bolivia and Venezuela, have sought to par- 
ticipate in the management of the enterprise by setting up control com- 
mittees to supervise various asp2cts of the operations and of the service 
contracts.47 “ An empirical study of the operation of these contracts, how- 
ever, indicates that the transfer >f control from transnational corporations 
to host governments is ass2red not so much by recourse to sophisticated 
contractual forms and institutional arrangements as by effective supervision — 

43 Art. 2(a). 44 Art. 2(f).. 

45 Art, 2(f). ` 46 Cardenas, supra note 40. 

47. SMITH & WELLS, supra note 5, at 49. 
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of. the operations. Where the supervisory authority lacks the requisite 

technical, financial, and managerial skills, such supervision tends to be in- 

. effectual and government control becomes largely illusory. 

In considering the financial implications of service, work, and: risk con- 
tracts, it bears emphasizing that the first advantage listed by advocates of 
‘the Peruvian model is that the state does not risk or invest capital in the 
' operation. But this characteristic is shared by concession regimes. The 
real issue, then, is whether the financial returns accruing to the state under 
a service contract or its equivalent i exceed the financial benefits 
of a concession regime. 

The relative novelty of service onei and cognate arend and the — 
paucity of empirical data on their financial returns to host governments ` 
make such a comparison premature. The extent of these returns will clearly 
depend on the content of the financial package and the formula for com- 
pensating the transnational corporation for its services. It may be safely 
stated that on the face of the contractual arrangements, the host govern- 
ment should derive a higher return from. a service contract than the modest 
financial benefits associated with a traditional concession (as distinguished 
from the modernized concession). Furthermore, service contracts con- 
cluded in the petroleum sector within the past 5 years fully reflect the sub- 
stantial increase in the price of crude oil within this period and socürdngly 
promise a much higher level of return to host governments. 

Still, it is doubtful whether:the use of any contractual form by itself will 
alter the minimum return that the transnational corporation’ considers an 
absolute precondition for participating in a project, particularly in nonfuel 
minerals. The service contract may be stripped of the proprietary attributes 
of a concession regime} but it still involves the sale of the transnational cor- 
poration’s risk capital and technical, managerial, and marketing expertise. 
It is hardly surprising, then, that. the corporations themselves have not ` 
strenuously resisted these innovations. A commentator has indeed sug- 
gested that if the transnational corporation has provided little or no capital 
under a service contract, its financial returns may even be higher than those 
derived from concessions. In such a case, the financial risks are sub- 


48 Ibid. - E © 

49 The financial benefits of modernized concessions, such as the renegotiated Bougain- 
ville Copper Agreement between the Government of Papua New Guinea and Bougain- 
ville Copper Ltd. in 1974, could be substantial. See Faber, Bougainville renegotiated 
—An analysis of new fiscal terms, Mintnc Macazine, December 1974, at 446. 

50 E.g, agreements which the National [Iranian Oil Co. concluded in 1974 with 
CFP in France and DEMINEX of the Federal Republic of Germany. Under these 
contracts the 2 transnational corporations undertook to pay a signature bonus of $6 
million and $65 million, respectively, and to spend a. minimum of $40 million and 
$65 million, respectively, on exploration over a 5-year period. ,They also agreed to 
pay production bonuses. By way of remuneration, they were only guaranteed the 
| right to purchase a certain amount of the actual production, between 35 to 40% over 

'a 15-year period at a certain discount ranging from 3 to 5% of the market price. In ` 
both agreements the transnational corporations provided risk capital for purposes of 
exploration and development, But there were appropriate provisions for recouping 
these expenditures during the production phase (see Zakariya, supra note 7, at 53). - 
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stantially reduced, while the structure of the legal arrangements makes the 
transnational corporation less vu_nerable politically.” | 


Production-Sharing Contracts ` 


Production-sharing contrects between host governments of developing 
countries and transnational corporations are essentially variants of service 
contracts except in one important respect: they provide for sharing the 
production of the enterpris= by the host government and the transnational 
corporation on the basis of £ prescribed distribution formula. 

A sophisticated form of sroduction-sharing contract is to be found in 
Indonesia which has relied heavily on such contractual arrangements for 
the purpose of developing its natural resources. As in the case of service 
contracts, the form and scbstance of production-sharing contracts vary 
considerably according to the particular natural resource and the circum- 
stances surrounding its development. 

Within the past 10 years. the national petroleum agency of Indonesia, 
Pertamina ‘(formerly known as Fermina), has entered into several produc- 
tion-sharing contracts with transnational corporations, particularly the so- 
called independents such as Phillips Petroleum Company. The essential 
features of such contracts are: ** 


(1) The transnatione] corporation, acting as a general contractor, 
undertakes to provide all financial and technical assistance required 
for the petroleum opere-ions and bears the risk of the necessary operat- 
ing costs. | 


(2) These costs are recoverable out of 40 percent of the crude oil 
produced per annum. If the expenses exceed the stipulated 40 percent, 
any recoverable excess is to be regained in succeeding years. Of the 
remaining 60 percent o= the production, Pertamina is entitled to 65 per- 
cent and the contractor to 35 percent. 


(3) Title to the corcractor’s share of the production passes at the 
point of export. The zontrector acquires no title to the surface area. 
Equipment purchased bv the contractor ultimately becomes the prop- 
erty of Pertamina. | 


(4) A highly significant feature of these contracts is that Pertamina 
is entrusted with respcusibility for the management of the operations. 
It is expressly provid=d that the contractor will be responsible to 
Pertamina for executing the petroleum operations; the contractor is 
accordingly designated as the exclusive operator. Notwithstanding 
its managerial powers, >ertamina is required to assist and consult with 
the contractor periodicelly “with a view to the fact that the contractor 
is given the responsibili-y of carrying out the work programme.” 53 


The conferment of manazement responsibility on the national petroleum 
agency is a marked departure from the management arrangements under 
concessions, joint ventures, nd service contracts. It should be pointed out, 


51 Lipton, supra note 15, at 5=. l 
52 See, e.g., production-sharing contract between Pertamina and Phillips Petroleum ‘Co. 

Indonesia and Tenneco Indonesia Inc., dated March 22, 1975, as amended June 30, 1975. 
53 Id., section V, point 1.3(a). 
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however, that the practical significance of the Indonesian provision is di- 
minished by the fact that operational responsibility is entrusted to the con- 
tractor. . 

The functional implications of the production-sharing contract cannot be 
assessed by reference to the provisions of the contract alone. It is true that 
the Indonesian model clearly locates ownership of the production in the 
host state. Title to the transnational corporation’s share of the production 
passes at the point of export and not at the wellhead, as under the tradi- 
tional concession regime. But, as was mentioned above, this distinction 
tends to be artificial in functional terms and is, at best, only a technical 
device for conforming to the external trappings of national sovereignty over 
natural resources.- 

Robert Fabrikant questions even the legal significance of this distinction: 


Indonesians claim that Article 33 of the 1945 Constitution, which 
states that “natural riches shall be controlled by the State,” prohibits 
Contractors from obtaining title to crude oil prior to the point of 
export. ... By merely postponing the title transfer, however, produc- 
tion sharing contracts create an artificial distinction which exalts form 
over substance. Indeed, there is reason to believe that the title trans- 
fer is regarded by the parties as actually having taken place prior to the 
point of export. If title to the oil was truly retained by Indonesia 
prior to the export point it seems incongruous for Pertamina to either 
(1) compensate Contractors for supplying the domestic market with 
oil which has not and may never pass through an export point, or (2) 
return the full price differential of “cost” oil to Contractors who are 
unable to match Pertamina’s marketing price. 


Compensating the Contractor for satisfying the domestic supply 
requirement implies that the Contractor is being paid for relinquishing 
his right to oil which he would otherwise be entitled to dispose of 
freely. This presupposes either that he has title to the oil or that, while 
his claim to title has not yet formally vested, it is so strong that it 
cannot be defeated without compensation. If the Contractor does not 
have title and is unable to match Pertamina’s marketing price then he 
should have no claim to the price differential on “cost oil” which has 
not yet passed an export point. Since returning the differential to the 
Contractor does not serve Pertamina’s financial interest, the only justi- 
fication must be that the oil already belongs to the Contractor.** 


The crucial question is whether the new contractual forms assure the 
host government effective control over the operations of the transnational 
corporation. In this regard, the Indonesian production-sharing contract 
goes further than the other legal arrangements in devising a mechanism for 
control, namely the designation of Pertamina as manager of the undertaking. 


54 Fabrikant, supra note 37, at 138-39. 

Fabrikant qualifies this analysis with the suggestion that the only significance of post- 
poning the transfer of title is that it might inhibit legal actions brought by contractors 
against purchasers of nationalized oil, since, in theory, the Government could pass title 
to a third party before the oil reached the point of export. This would seem to be valid, 
but it is doubtful whether it is appropriate to refer to the petroleum diverted by the 
Government in breach of the contract as nationalized, since title to such petroleum 
would be already vested in the state. 
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The sihecivenes: of these important institutional ee E E ma 
has been undermined in.practice by Pertamina’s lack of managerial and 
technological skills. Fabrikant again TREES a perceptive observation in this 
' regard: . 


Ca 


| At first da it is dificul: to dearies with Indonesian claims that; 
‘unlike typical concessionary arrangements, oil exploitation in Indonesia 
is in the hands of the Indonesians; yet, an examination of ‘existing 
relationships between Pertamina and the oil companies reveals the dis- 
parity between the written word and reality. The legal differences 
between production sharing contracts and:concession contracts are 
often devoid of operational significance. In particular, . Contractors . 

_ have retained effective management control in spite of the management | 
clause. The functions which Contractors have so ‘far performed are 
virtually indistinguishable from those performed by concessionaires 
having formal equity interes: and exclusive management prerogatives. 
The attraction, as well as the allocation, of capital, managerial skills 

t and technology have remained basically in the hands of the Con- 
tractors.” 


It has been suggested that Middle Eastern: governments exerted greater 
control over the operations of transnational corporations under the modern- 
ized concessions than does Pertamina.** ` l 

The production-sharing contract concluded in 1873 between the Nigerian 
National Oil Corporation and Ashland Oil (Nigeria) Company broadly 
follows the Indonesian model as regards such basic provisions as the fiscal 
regime, work obligations, and the production-sharing arrangements. The 
provisions of the Nigerian agreement, however, are less ambitious, some 
would say less pretentious, than the Indonesian arrangements in the areas 
of ownership and control. Thus, in contrast to the Indonesian agreements, 
the Ashland agreement provides that “title to available crude oil allocated 
to each party shall pass at the wellhead.” §* As I have already pointed out, 
although this concept has been identified with the traditional concession 
regime, technical stipulations regarding the passing: of title have little ‘or 
no economic or functional significance. 

With regard to control, the Ashland agreement Pee from de Indo- 
nesian model in entrusting management and operational responsibilities 
exclusively to Ashland. However, having regard to the cleavage between 
formal contractual provisions and practice in the Indonesian arrangements, 
the impact of the Indonesian provisions is not noticeably different from that 
of the Ashland agreement. Perhaps the only significant difference is that 
by virtue of its formal management powers Pertamina has greater leverage 
in insisting on a close inspection of all aspects of the operations of the oil 
. companies. In particular, Pertamina has access to more documents, reports, 
and other data than would otherwise have been possible under the usual 
reporting requirements in other types of agreements. The management 
provisions afford officials of Pertemina an excellent opportunity for learning 
the operational techniques and skills of the petroleum companies, a process , 


55.Id. at’129, =. fd, at 130. 
67 Section VI, subsection 1.4 of the agreement. 
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which will ultimately strengthen ‘Pertamina’s supervisory functions, and, 


consequently its control." 


As to the financial aspects, there is little evidence that coproduction. con- - 


tracts yield higher returns to host governments than service contracts; but 
the elimination of profit-sharing arrangements removes a potential source 
of conflict with transnational corporations over such matters-as the deter- 
mination of profit, the computation of tax, and interaffiliate transactions 
involving transfer pricing. g 


Technical Assistance Agreements 


A récent and highly significant addition to new forms of contractual ar- 
rangements between host governments of developing countries and trans- 
national corporations is the technical assistance agreement. Under this 
arrangement the transnational corporation is engaged to provide technical 


services for the execution of a project for a specified fee, without any pro- - 


prietary interest, whether immediate or ultimate, in the production of the 
enterprise. The structure of a technical assistance agreement represents 
the most radical departure’from a traditional concession: it perfects the 
relegation of the transnational corporation from the status of owner to that 
of a contractor. A typical example is the agreement of September 26, 1972, 
between the Sar Chesmeh Copper Mine Company, a national mining com- 
pany of Iran, and Anaconda Iran, a wholly owned subsidiary of the Ana- 
conda Company, whose distinctive features may be summarized as follows: 


(1) Unlike concessions, service contracts, and production-sharing 
agreements, the technical assistance agreement does not impose any 
obligation on the transnational corporation to provide .capital for the 
project. The financing of the project is the exclusive responsibility of 
the host government. This means, in effect, that the transnational cor- 
poration does not assume any financial risks whatsoever in respect of 
the project. l | 


(2) The host government owns the natural resources, the entire pro- 
duction, and the equipment and other facilities relating to the project. 


(3) The transnational corporation provides technical services in the 


form of data and assistance in all aspects of the execution of the project, : 


which includes the mining, geological, engineering, metallurgical, and 
design aspects, as well as data processing, operating and main- 
tenance procedures, training programs, personnel recruitment pro- 
cedures, inventions and other proprietary information, and a plan for 
implementing the various phases of the project. The obligations of the 
transnational corporation do not include responsibility for the disposal 
or marketing of the output, the réndering of market advice, the training 
of a sales force for the host government, and the purchasing of any part 
of the output for its own account. 


(4) With regard to-managenient, the governing board of the national 
mining agency, acting through its: managing director, has “full power, 
authority and responsibility for the project.” However, the trans- 
national corporation seconds its own teclinical staff to run the project 


58 However, recent reports indicate that the Indonesian Government has conducted a 
major inquiry into allegations of grave misconduct against Pertamina. 
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under a general manage= designated by the corporation and appointed 
by the national agency. The general manager is the highest ranking 
member of the second s:aff and assumes responsibility for the trans- 
national corporation’s p=rformance under the agreement. To enable 
him to operate effective’, the national agency delegates all necessary 
managerial powers to him, excep: in certain matters such és the engage- 
ment of contractors and subcontractors, the issuance of final acceptance 
certificates to the contractor or contractors, and final release of and , 
payment of the general contractor or contractors, for which he has 
to secure the prior apprzval of the managing director. 


(5) Before production begins, the: transnational corporation is re- 
munerated by fees in stipulated amounts, and for a stated period 
afterward, by a prescribed percentage of the sales value of the output. 


It is evident that the transnational corporation acts purely as a contractor 
under these arrangements. It does not provide any risk capital or any 
form of financing for the project; it does not claim ownership or even 
guaranteed purchase rights b any part of the production; and it assumes 
no responsibility for marketing. While it provides technical personnel to 
run the enterprise, this staff, including the general manager, ects under the 
authority of the managing director and the governing board of the national 
mining agency. | . l ; 

From the host governmen?s point of view, the assertion of sovereignty 
and ownership is complete inder a technical assistance ‘agreement since 
the very nature of the transaction precludes the transfer of ownership of | 
any aspect of the undertak-ng to the transnational corporation. But the 
financial benefits are less obv ous; the government assumes the full financial 
risks of the project while ccmmitting itself to pay a fixed fee to the trans- 
national corporation even prior to the onset of commercial production. As 
to management, the arranzements are similar to those made between 
Pertamina of Indonesia and transnational corporations in the petroleum 
industry. Although the ful. authority and responsibility of the governing 
board of the national agency are unequivocally underscored in the agree- 
ment, the engagement of the transnational corporation’s personnel and the 
delegation of wide manageriz! powers to the general manager, also seconded 
by the corporation, would appear to leave the management virtually in their 
hands. As has been repeatedly pointed out in this paper, control without 
technical expertise is a mere illusion. 


East-West Experience | 


Over the last decade W2stern transnational corporations have entered 
into contractual arrangements such as coproduction agreements, joint 
ventures, licensing, joint -2search and development, comarketing, and 
specialization with various agencies of East European countries. Al- 
though these arrangements are not in the extractive sector, they are in- 
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structive as viable instruments of cooperation between organizations from 
different countries.®° 

In coproduction agreements, for example, the partners supply each other 
with parts and components to be incorporated in a joint final product that 
is marketed by both partners in their respective markets. In 1977 such an 
agreement was concluded by a Hungarian agency and a firm in the Federal 
Republic of Germany for joint manufacturing of transport belts and breaker 
machines for the mining industry, with a projected annual output of about 
2 million marks. A specialization agreement differs from coproduction in 
the sense that certain parts of a product line are manufactured by the 
Eastern partner while others are produced by the Western partner. The 
products are then exchanged and reciprocal marketing rights are granted. 
An example of this form of cooperation is the arrangement between a firm 
in the Federal Republic of Germany and a Yugoslav enterprise for special- 
ization in the production of a series of diesel engines. The smaller engines 
are produced by the Yugoslav partner and the larger ones by the Western 
partner. . 

These ‘arrangements have proved successful largely because the Eastern 
partners have the requisite technical expertise effectively to participate in 
management and control. The joint enterprises have thus been welcomed 
as effective forms of industrial cooperation on the basis of equality by 
partners from different economic and social systems. 


CONCLUDING REMARKS 


I have discussed the various legal arrangements at some length to 
demonstrate that in their quest for ownership and control, governments of 
developing countries have often confused symbols with substance. The 
idea of ownership evokes the sense of political gratification and euphoria 
associated with the attainment of political independence. But just as sov- 
ereignty is now acknowledged to be meaningless without economic power, 
so ownership has little significance.in economic terms unless translated into 
effective control and concrete financial benefits reinforced by sound man- 
agerial and technical skills. While the adoption of sophisticated legal ar- 
rangements is certainly helpful, such devices cannot by themselves assure 
developing countries all their development goals. There is no substitute 
for technical training and the acquisition of the basic skills essential to the 
management and operation of enterprises formerly owned by transnational 
corporations. f 

The formidable difficulties encountered in restructuring the relations be- 
tween host governments and transnational corporations with respect to the 
critical areas of control and financial benefits have sometimes engendered 
despair bordering on cynicism. It has’ been suggested that no amount of 
sophisticated innovation in contractual arrangements can effectively deter 


59 UN Economic COMMISSION FOR EUROPE, ANALYTICAL REPORT ON INDUSTRIAL 
COOPERATION AMONG EUROPEAN Economic Countnises (UN Pub. Sales No. E.73I11.E11, 
1973). 
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transnational corporations from realizing their desired retum or retaining 
de facto control so long as they enjoy a virtual monopoly of such vital re- 
'- sources. as capital, technological and managerial skills, and distribution 
outlets. It is pointless and counterproductive, so the argument goes, to » 
tighten up the institutional framework for the operation of transnational 
corporations since the corpcrations will always find ways of ensuring that 
developing countries pay ai appropriate price for the vital resources at 
their command. | . | 

‘The “realists” will certainly derive some comfort from the evidence I 
have adduced in this paper. National development, economic power, and 
self-reliance cannot be achieved by legal craftsmanship alone; it has to be 
backed by solid political anc economic measures, as well as by a purposeful 
mobilization of those crucial skills that are the essential preconditions of 
_ economic self-sufficiency. But the recognition of these sober realities in 
no way detracts from the value of a continuing and sustained process of 
revising the legal arrangements with transnational corporations in order to 
redress the imbalance in the old pattern of relations. It would be simplistic 
to dismiss the relevance of legal and institutional innovation altogether. ' 

The realists, however, would go further than this; they would press the 
argument to the point of ccunseling against any significant revision of the, ` 
traditional concepts relating to transnational transactions on the ground 
that such a measure would provoke some reaction from the corporations 
detrimental to the .interest of developing countries. Thus, it is pointed 
out, for example, that a transneticnal corporation, faced with stringent 
regulations by a host counry, may have recourse to various devices for 
maximizing its returns in. the shortest possible time or divert its investments 
and other operations to developed countries or more congenial ‘developing 
countries. The dangers of such a reaction cannot be entirely discounted; ,. 
but I submit that they do nat make a convincing case against sustained ef- 
forts toward a meaningful restructuring of the basic framework of trans- 
national law in favor of developing countries. In the first place, certain raw 
materials such as petroleum: will always attract transnational corporations, 
whatever the legal arrangements stipulated by host countries. The recent 
spell of renegotiations and visions of agreements in the petroleum sector 
has not led to a general exodus of transnational corporations from ‘oil- 
producing countries. On.the contrary, they have adapted themselves to 
such arrangements as service contracts, technical assistance agreements, 
management agreements, end long-term purchasing contracts. It is, of 
course, true that hard mineral cre does not assure to host countries the same 
bargaining power as petroleum. Nevertheless, the attitude of transnational 
corporations to the renegctiation of mining agreements has been char- 
acterized by considerable realism and, while there is little evidence that 
they have made new investments in the mining sector of developing coun- 
tries in recent years, there is no conclusive evidence that this reaction is a 
permanent one. Furthermore, transnational mining companies are gradually 
adjusting to the revised legal arrangements with their host governments. 
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But the realist po poses a mech more Amdanental question, 
namely, whether there is a viable alternative to the near permanent state of 
antagonism and distrust that menaces relations between host, governments 
and transnational corporations. ‘Any perceptive observer cannot but notice 
a general disenchantment on the part of the developing countries with the 
basic legal concepts underpinning the. old international economic order, a 
feeling that induces powerful pressures for governmental intervention to 
remove the inequities of the system. On the other hand, it is equally 
evident that transnational corporations have become increasingly sensitive 
to what they consider unpredictable governmental intervention in their 
legitimate business interests, a situation that gives the corporations a power- | 
ful incentive to maximize their returns and leave the host country at the 
earliest opportunity with little or rio consideration for the long-term de- 
velopmental: needs of that country. I believe that this confrontation will 
persist unless the basic ground rules are reformed to ensure a more equitable 
system which takes cognizance of both the long-term developmental inter- 
ests of the host countries and the legitimate financial and business interests 
of transnational corporations. 
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NATO CONSULTATIONS AS A COMPONENT OF 
NATIONAL DECISIONMAKING 


By Frederic L. Kirgis, Jr.° 
I. Natus= AND SCOPE OF THE STUDY 


In domestic legal systems procedures exist for taking account of the 
interests of .others when urilatezal decisions affecting them are made. 
Thesé procedures take such forme as the granting of injunctive relief and 
the requirement for impact statem2nts. International law lacks comparable 
mechanisms. If governments consider the effects of their proposed deci- 
‘sions on other countries, they generally do so as a result of relatively 
unstructured intergovernmental consultations. The utility of such consulta- 
tions has been recognized zy decisionmakers of high rank, and a few 
studies of consultative practices in specialized fields have recently ap- 
peared.?, The present study 2xamines.the practice of prior consultation in 
a setting in which one might expect it to thrive, if it ever does: that of a 
political-military alliance among states with widely shared values and 
with a common (though nct necessarily anion) apprehension about a 
possible external threat to thrse velues. 

The North Atlantic Alliance’s stated purposes include safeguarding the 
freedom and democratic heritage of the members through collective self- 
defense and promoting stabi-ity ard well-being in the North Atlantic area.’ 
The concept of political cor.sultation is important enough to the achieve- 
ment of these purposes to bə woven into the North Atlantic Treaty and 
stressed in all major NATO pronouncements on cooperation within’ the 


° Professor of Law and Directo> of the Frances Lewis Law Center, Washington and 
Lee University School of Law. l 

The research for this paper was supported by a NATO Research Fellowship. The 
paper is a modified part of a larger pro ect on prior consultations, to be published as a 
volume in the Procedural Aspects of International Law series. l 

1 See, e.g., International Economic Revort Transmitted to the Congress: Message from 
President Ford, 76 Derr Sfare BILL. 129, 130 (1977); Rogers, U.S. Foreign Policy in 
a Technological Age, 64 id., at 168, 29)-01 (1971); Maritime Briefings: Hearings Be- 
fore the House Comm, on Mercaant Marine & Fisheries, 93d Cong., Ist Sess. 158 
(1973) (statement of Ronald A. Webb, Director of the Office of Maritime Affairs, U.S. 
Dept. of State); United States-Ccnadian Relations: Hearing Before the Subcomm. on 
International Political and Militan, Affacrs of the House Comm. on Int'l Relations, 94th 
Cong., 2d Sess. 2, 5 (1976) (statement of Richard D. Vine, Deputy Assistant Secretary 
of State for European Affairs). 

2 See Bourne, Procedure in the Decelopment of International Draincge Basins: The 
Duty to Consult and to Negotiate, 10 CANADIAN Y.B. INTL L. 212 (1972); Sztucki, Inter- 
_ national Consultations and Space Treat-es, in PROCEEDINGS OF THE lra COLLOQUIUM 
ON THE LAw oF OuTER Space 147 (M. Schwartz ed., 1975). 

3 North Atlantic Treaty, Apr. <. 194€, preamble, 63 Stat. 2241, TIAS No. 1964, 34 
UNTS 243; 43 AJIL Supp. 156. NATO members are Eelgium, Canada, Denmark, 
France, the Federal Republic o: Germany, Greece, Iceland, Italy, Luxembourg, the 
Netherlands, Norway, Portugal, Turkey, the United Kingdom, and the United States. 
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-alliance. Every NATO Secretary Genéral has called upon the member 
states to conduct timely. consultations when they formulate decisions affect- 
ing the alliance.t Implicit in these assertions are the notions that a 
political alliance must reflect-and generate mutual trust, and that the 
degree of trust is gauged by the extent to which national decisionmakers 
take the interests of other members into account when they act on matters , 
within the alliance’ s ambit. | 

For consultations to be more than goute calls, they must be held 
before governments make final decisions and must not be mere statements 
of unalterable intention. As put by NATO’s “three wise men” in 1956, 


Consultation within an alliance means more than exchange of infor- 
mation, though that is necessary. It means more than letting the 
NATO Council know about national decisions -that have already been 
taken; or trying to enlist support for those ‘decisions. It means the 
discussion of problems collectively, in the early stages of policy for- 
mation, and before national positions become fixed.® 


This study will identify the extent to which the North Atlantic allies have 
followed this practice and have made it the law of the alliance. i 

Insofar as the consultative practice within. NATO has engendered ex- 
pectations among its decisionmakers that member governments will consult 
the others before they make decisions in definable circumstances, the 
practice has created legal norms within the alliance.6 This is so even _ 
when the expectations are not embodied in the North Atlantic Treaty or 
some other formal document. In the terms of traditional international law, 
a special custom within the alliance is established if the expectations are 
firm and are widely shared by the alliance’s decisionmakers. 

Some decisions by members must be made collectively if they are to 
be effective. This was true, for example, of decisions relating to the 
Conference on Security and Cooperation in Europe, where no individual . 


. *Paul-Henri Spaak and Joseph Luns have been particularly emphatic. See, e.g., 
Spaak, The Political Future of NATO, 7 NATO Letrer, No. 12, at 1, 45 (1959); 
Luns, Introduction, in TRANSATLANTIC CRISIS: EUROPE AND AMERICA IN THE °70's 9, 
12 (J. Godson ed., 1974). The efforts of the first four Secretaries General are outlined 
in F. BEER, INTEGRATION AND DISINTEGRATION IN NATO 30-37 (1969). For the 
relevant treaty provisions and collective pronouncements, see section II, infra. 

5 Text of the Report of the Committee of Three on Non-Military Co-operation in 
NATO (Dec..13, 1956), in NATO INFORMATION Service, NATO ‘Facts AND FIGURES, 
App. 5, at 308, 316 (1976). The three were Dr. Gaetano Martino (Italy), Mr. Halvard 
Lange (Norway), and Mr. Lester M. Pearson (Canada), all Foreign Ministers of their 
countries. 

For the various possible meanings of “consultation” in the alliance, see H. CLEVELAND, 
NATO: Tur TRANSATLANTIC Bancain 19 (1970). 

6 “Decisionmakers” in NATO would include high-level national and international 
officials with important NATO responsibilities. In general, these would be the heads 
of state, foreign ministers, and NATO permanent representatives of member states, 
plus the NATO Secretary-General and perhaps a few other top NATO officials. ` On 
the role of national and international decisionmakers in the shaping of international law, 
see McDougal, The Hydrogen Bomb Tests and the International Law of the Sea, 49 
AJIL 356, 357-58 (1955). 
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state or small group of NATO states could hope to gain much by taking 
independent positions. Because there is little incentive to eschew allied . 
consultation in such cases, the ccnsultations do not normally. reflect any 
perceived unwritten obligation and are of marginal significance to a norm- 
ative study. This discussion will therefore be focused on situations in 
which individual allies, or a small coterie of allies, might stand to gain— 
at least. in the short run—by acting alone. Such cases test the extent of 
allied cooperation and maka it >ossible to’gauge a political alliance’s 
capability to influence member governments’ conduct through the growth 


` of procedural legal norms. 


In particular; I will examine the role of the alliance as a means for 
bringing the interests of the membership into the decisionmaking process’ 
of each member. For example, if the U.S. Government were considering 
a decision that could affect the capacity of the alliance to serve its essential ` 
purposes, the question would be whether the United States is.expected to 
(and does) consult the North Atlantic Council or in some other manner 
reaches all the NATO allies, not.whether it consults one or a few allies 


‘with which it may have a special relationship. 


It is dificult to identify every occasion when there has been give-and- 
take discussion before a member government has made a decision. Not 
all NATO consultations appear in published or unclassified records. . The 


‘North Atlantic Council, the plenary body composed of representatives of 


the 15 member states, holds meetings of the permanent representatives 
(ambassadors) at least weekly and of the foreign ministers twice a year, 
but the proceedings are not puklic and the communiqués issued after 
each ministerial meeting are so general as to reveal little more than the | 
broad subjects discussed. In addition to the Council meetings, there are 
weekly luncheons at NATO headcuarters attended by the -member states’ 
permanent representatives, but thase discussions are strictly otf the record. 
Informal, unrecorded NATO consultations also take place outside the 
Brussels headquarters, particularly in Washington where diplomats at the 
subambassadorial level stay in contact with their counterparts in the mem- ` 
ber countries’ embassies. To avoid inaccuracies stemming from the lack of 
complete records, the discussicn to follow deals only with those instances 
for which prior consultation or‘ the lack thereof has been documented or 
may reasonably be inferred through published materials, unclassified 
NATO documents, or personal interviews: : 


II. THE FRAMEWORK FOR NATO Consonsinon 


N orth Atlantic Treaty Provisions 


Article 4 of the North Atlantic Treaty arovides “The Parties will consult 
together whenever, in the op‘rion of any of them, the territorial integrity, 
political independence or security of any of the Parties is threatened.” * 
The article not only requires the allies to consult when one of them per- 
ceives such a threat, but also implies that no party should respond uni- 


7 North Atlantic Treaty, supra cote 3, Art. 4. 
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laterally without first -calling for consultation with the others. This im- - 
plication can reasonably be inferred 'on a number of grounds: the consul- 
tative provision immediately precedes the article contemplating individual, 
as- well as collective, self-defense in case of an armed attack against any 
` party; since a unilateral response could endanger all the allies, the con- 
sultative provision should be construed broadly in order to enable them 
to air their interests before the response is taken; and provisions in the 
constituent instrument of a political alliance should be construed, if it is 
reasonable in light of their language and context, in a manner most likely 
to promote cooperative efforts. 

The treaty’s only other consultative provision requires the parties to 
consult together, if any one of them so requests, for the purpose of review- 
ing the treaty after it has been in force for 10 years or more. This implies 
that no party may denounce the treaty or radically. alter its commitments . 
under it—moves that would have obvious effects on the security interests 
of every party—without consulting the other allies. In other words, this 
provision qualifies the implied right of withdrawal that is Benerelly thought 
to emanate from a political alliance.’ 

' In practice, the consultation issue has arisen in a variety of situations 
that do not involve immediate threats to the territorial integrity of mem- 
ber states or full-scale denunciations of the treaty. One question, to which 
I shall return later, is-whether the practice- establishes broader norms of 
which those treaty provisions are specific applications. | 


Recommendations and Declarations f 


When NATO’s three wise men considered the role of consultations in 
fostering political cooperation within the alliance in 1956, they recom- 
mended ‘(inter alia): 


a member government should not, without adequate Ae consul- 
tation, adopt firm policies or make major political pronouncements on 
matters which significantly affect the Alliance or any of its members, 
unless circumstances make such’ prior consultation obviously and 
demonstrably impossible; . 


in developing their national policies, mene should take into con- 
sideration the interest and views of other governments, particularly 
those most directly concerned, as expressed in NATO consultation, 
even where no community of views or consensus has been reached 
in the Council; 


where a consensus has been reached, it should be reflected in the | 
formation of national policies.’ | 


8 The provision appears in id., Art. 12. A right of withdrawal, implied by the nature | 
of a treaty, is recognized in the Vienna Convention on the Law of Treaties, Art. 56(1) - 
(b), UN Doc.: A/CONF.39/27, 63 AJIL 873 (1969), 8 ILM 679 (1969). On its 
applicability to political alliances, see Fitzmaurice, Law of Treaties: Second Report, 
[1957] 2 Y.B. INTL L. Common. 16, 38-39; T. ELras, Tue MODERN Law OF TREATIES 
106 (1974); compare Report of the Int'l L. Comm'n. on the work of its 18th session, 
[1966] 2 Y.B. INTL L. Comm'n, 172, 251, 61 AJIL 417 (1967). > 

9 Report of the Committee'of Three, supra note 5, at 318-19, The report drew in 
part on a 1951 report of another three-person NATO committee. 


i 
t 


` 


376 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. is 


In addition, the wise men called for “NATO eonsuliation whenever eco- 
' nomic issues of special interest to the Alliance are involved, particularly 
those which have political or defence implications or affect the economic. 
health of the Atlantic Community as a whole.” t° The North Atlantic 
Council formally approved these -ecommendations.** 

In 1967, after reviewing a series of studies on the future of the alliance, 
the Council stated that 


[a]s sovereign states the Allies are not obligated to subordinate their 
policies to collective decision. The Alliance affords an effective forum 
and clearing house for the exchange of information and views; thus, 
each Ally can decide its policy in the light of close knowledge of the | 
-- problems and objectives of zhe others. To this end the practice of 
frank and timely consultations needs to be deepened -and improved.” 


The Council also made the following highly equivocal statement: “In 
accordance with established usage the Allies, or such of them as wish to 
do so, will also continue to consult on [problems arising outside the North _ 
Atlantic Treaty area] without commitment and as the case may demand.” ' 
In 1974 the NATO heads of government agreed to the Declaration on 
Atlantic Relations. During the previous year, Secretary of State Kissinger’s 
tumultuous “Year of Europe,” attempts to define the principles of trans- 
-atlantic cooperation had created more discord than harmony. The consul- 
tation issue was particularly troublesome. In the end, the declaration had 
this to say: 


The Allies are‘ convinced that the fulfilment of their common aims 
requires the maintenance of close consultation, co-operation and mu- 
_ tual trust, thus fostering the conditions necessary for defence and 
favourable for détente, which are complementary. In the spirit of 
the friendship, equality and solidarity which characterize their rela- 
tionship, they are firmly resolved to keep each other fully informed ` 
and to strengthen the practice of frank and timely consultations by . 
all means which may be appropriate on matters relating to their com- 
mon interests as members of the Alliance, bearing in mind that these 
interests can be affected by events in other areas of the world. They 
wish also to ensure that their essential security relationship is sup- 
ported by harmonious political and economic relations. In particular 
they will work to remove sources of conflict between their economic 
‘policies and to encourage economic co-operation with one another.** 


The clear purport of the 1956, 1967, and-1974 pronouncements is that 
allied consultation should be informative and should precede important 
decisions, though it is not clear which decisions would be of the requisite 
magnitude. The assertion that consultation ‘should precede decision was 


10 Td. at 323. 
11 Resolution on the Report of the Committee of Three on Non-military Co-operation 
in NATO (Dec. 13, 1956), in id., Ann II, at 335. 
: 12 The Future Tasks of the Alliance: Report of the Council ( Harmel Report, Dec. 14, 
1967), in NATO Facts anD Ficures, supra note 5, App. 6, at 336, 337. 
13 Td, at 339. 
14 Declaration on Atlantic Relations, June 26, 1974, para.-11, in id., oF 7, at 340, 
342, and in 71 Depr’r Stare BULL, 42, 44 (1974). 
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made explicit in the wise men’s report and was retained in shorthand 
form in the references to “frank and timely consultations” of the later state- 
ments. The 1956 and 1967 pronouncements, however, left unclear whether 
the allies expected to be consulted about problems outside, as well as 
within, the North Atlantic Treaty area. The 1974 declaration is less equiv- 
ocal on that point: it notes that the allies’ common interests can be affected 
by events in other areas of the world. Thus, even though the circum- 
stances in which common interests would be affected are not defined, the 
1974 declaration shows that expectations of prior consultation may arise 
even as to events outside Europe and North America. oO 

Do these pronouncements create a legal obligation to consult when 
“common interests” would be affected? The leading study on the legal 
effect of North Atlantic Council decisions observed: “To the extent that 
a resolution purported to impose an obligation, member states in prin- 
ciple have acted as if they were bound by reason of their concurrence.” 
The study concluded that 


even if one takes the view that the NATO Council .. . is nothing 
more than a conference of member states and has no power to make 
authoritative decisions, there can be no question . . . that certain 


resolutions agreed upon unanimously by the national representatives 
in the Council would constitute international agreements creating 
international obligations for the member states.” 


That would be so, a fortiori, when the heads of government issue a decla- 
ration. But none of the three major pronouncements on consultations was 
couched in clearly obligatory terms, and all are rather vague as to just 
what types of decision call for consultation.16 Even the 1974 declaration 
said only that the parties “are firmly resolved” to strengthen the “practice” 
of prior consultation. That language suggests that the existing practice 
had not been extensive or consistent enough to establish a norm for prior 
consultation on all matters of common interest to the alliance; certainly, 
the words “firm resolve” do not convey an intent to create a binding norm 
then and there. 

In fact, the declaration deliberately fell short of a normative assertion, 
but only because the French Government would not have joined in it if 
it had stated the principle of prior consultation in clearly obligatory 
terms. After the declaration was signed, Secretary of State Kissinger told 
the press that the problem was whether the consultative principle “was 
intended to be a legal obligation or a practice reflecting the spirit of the 


15 Stein & Carreau, Law and Peaceful Change in a Subsystem: “Withdrawal” of France 
from the North Atlantic Treaty Organization, 62 AJIL 577, 608, 613 (1968) (emphasis 
in the original). 

18 In addition to the 1956, 1967, and 1974 pronouncements, the North Atlantic 
Council has endorsed the principle of intensified consultations on several occasions. 
See, e.g., the Councils communiqués of May 10, 1961, para. 10, in NATO, Texts oF 
FINAL Communiqués 1949-1974, at 136, 137-38 (1975); Dec. 15, 1962, para. 7, in 
id. at 147, 148; May 24, 1963, para. 7, in id. at 150, 151. Nonmandatory language 
was used. 
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alliance.” He also said that it had always been the’ American view that 


a declaration does not represent 2 set of legal obligations, but this appears’ 


to have been partly another bow to French antipathy and partly an ex- 
pression of the Austinian notion chat there can be no truly “legal” obliga- 
tion without the means to comp2l compliance.’* At the same news con- 


ference, Secretary Kissinger described U.S. intentions in terms that very. 


se 


nearly promised consultation: “As the country which has the most interests 
outside of the treaty,area oZ any of our allies, we will meticulously imple- 
ment the principle of consu_tatior. ....” He added that although emergen- 
cies might arise in which the United States would have to act without 


consulting the ‘allies, “in all situacions which are not emergency situations, ` 


the United States feels an obligation to concert its general policies with 
those of its allies.”’® NATO officials viewed the declaration as a commit- 
ment, though it is not clear wkether they considered it a legal commit- 
ment in the sense that a failure to, consult would violate an obligatory 
norm of the Organization. Nor is it clear whether they thought it applied 
to all matters of common irterest to the alliance. Perhaps the declaration 
might best be put in the “twilight zone” between formally binding instru- 
ments and those of no legal significance.” 

Several Presidents of the United States have affirmed their intention 
to consult the NATO allies on deeisions of particular interest to them. For 
example, when General d= Gaulle proposed that France, the United 
Kingdom, and the United States form a tripartite “directorate” for closer 
political coordination, President Eisenhower replied, “We cannot afford 
to adopt any system which woud give to our other allies, or other free 
world countries, the impression. that basic decisions affecting their own 
vital interests are being meade without their participation.” ** This state- 
ment is significant because of its context. The President declined a tempt- 
ing opportunity to limit consultations on important matters to those allies 


having the most to contrikute, in favor of a continuing commitment to — 


the more cumbersome process of NATO consultations, Although the 


President did not use the language of legal obligation, the necessary in- 
ference from what he said—that basic decisions affecting the allies’ vital- 


interests would not be made without their participation—must have created 


17 Kissinger news conference, TL Derr State Burr. 37, 39 (1974). 


18 Kissinger’s disclaimer regarding the legal effect of a declaration is in id. at 37. The ; 


French position is reported in Atlantic News, June 19, 1974, at 1, and June 20, 1974, 
at 2. See also the remarks of U.S. Press Secretary Ronald Ziegler, in 71 Der’r STATE 
Buri, 171, 172 (1974). (“consultation should not be viewed as a legally binding ob- 


ligation”), and of Kissinger in id. at 629, 632 (“you can’t wave a paper at somebody l 


and tell him he’s obliged to consult if Le doesn’t want to consult”). 

19 Id. at 37, 38. 

20 See Neff, NATO Political Consultction: Fact or Myth?, 23 NATO Rev., No. 1, at 
7 (1975). 


21 Compare Schachter, The Twiligh: Existence of ‘Nonbinding International Agree- 


ments, 71 AJIL 296 (1977). 

22 The Atlantic Alliance: Hearings Before the Sian on National Security and 
International Operations of the Senate Comm. on Government operation, 89th Cong., 
2d Sess., pt. 7, at 230 (1966). . 


pore 


t 


19799 °. “NATO CONSULTATIONS : ~ $879 


expectations that the United States, at least, would act accordingly. That 
kind of expectation, if reinforced in practice and through affirmation over ' 
time by the appropriate decisionmakers, can create a norm having the - 
force of law, even though—as in most situations involving international 
law—unwilling governments cannot be coerced into compliance. 
Presidents Nixon, Ford, and Carter all reaffirmed the American intention — 


` to consult. President Nixon, on his 36th day in office, pledged to the 


North Atlantic Council that there would be full and genuine consultations 
before and during U.S. arms contel negotiations with the Soviet Union, 
ang added: s \ 


Beyond consulting on those negotiations, and beyond consulting 
on other policies that directly affect the NATO nations themselves, 
I intend to consult on a broad range of other matters. I shall not only’ 
welcome but actively seek the counsel of America’s NATO partners 
on the questions that may affect the peace and stability of the world, 
whatever the part of the world in which they arise.” 


. President Ford, in an address to the Council, called for improving the 


process of political consultation and concluded, “We should further culti- 


` vate the habit of discussing our approaches to those matters which touch 


the interests of. all so that we can develop common policies to deal -with 
common problems.’*+ President Carter, in the same forum, said, “We 
have set an excellent record of consulting with one another on a wide 
range of issues, That can and should continue, and the United States will | 
increasingly draw-the NATO allies into its counsels.” * | 

These declarations and statements all assert or imply that corisultations 
will precede decisionmaking, and will not be limited to decisions regarding 
events within the North Atlantic geographic area. They would ‘raise ex- 
pectations that the allies would be consulted before decisions affecting 


‘their vital interests are made, .at least to the extent that actual practice 


defines both the decisions and allied interests sufficiently to guide those re- 


sponsible either for conducting ‘consultations or for evaluating the ade- 


quacy of others’ consultations. To this the discussion now turns. 


III. ACTION WITHIN THE ALLIANCE A¥Frectrine NATO ia ead IN EUROPE 


Decisions to Limit Military Commitments | 
If there are obligatory norms for consultation not ‘stemming directly 
from provisions in the North Atlantic T reaty, one would expect them to 
be most evident when significant changes in military commitments to the 
alliance are at stake. That is: in fact-the case. l 
The NATO allies annually make and revise rolling 5-year defense plans 


-under a system that involves detailed consultations by each member gov- 


ernment in the-preparation of its annual defense budget. In its current 


form, the rather elaborate process essentially consists of an annual com- 


parison between the proposed 5-year defense plans of those allies partici- 


23 60 DEP’T STATE BuLL. 250, 252 (1969). l 
2472 id., at 886, 888 (1975). -25 Id., No. 2011, Feb. 1978, at 16. 
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pating in the integrated NATO defense system (all member states except 
France, Greece, and Iceland: and the force goals approved by the NATO 
Defence Planning Committee, which is comprised of representatives of 
the same member states. When the proposed defense plan of a member 
state falls short of the goals set for it by the Defence Planning Committee, 
the NATO staff and represertatives of other allied governments attempt 
to persuade the member to come closer to the goals. Nevertheless, each 
member government retains zhe final authority to determine the size of 
its military budget,?* and the combined NATO 5-year Force Plan emerges 
each year as the sum of these national decisions. Each government is 
committed to supplying the forces designated in the plan for the first 
year only.” 

Although this process has evolved over time, each year since 1952 some 
form of review has been hel= before national defense budgets have been 
adopted. The allies participating in the integrated defense system do 
not consider themselves free io bypass the consultative process. Thus, at 
least for the member states zhat have not opted out of fully integrated 
NATO defense, this procedure amounts to a legal duty supported by 
consistent practice under the conviction that the practice is required—the 
essence of custom in internationa! law. 

There have been several occasions when individual member states have 
wished to withdraw substar-ial force commitments from NATO, apart 
from the normal fluctuations reflecting annual budget revisions. In 1955 
the North Atlantic Council adoptec a resolution setting forth the procedure 
for such cases. Paragraphs 3, 7. and 8 of the resolution said that the 
Council, 


Recocnisinc that important quantitative or qualitative changes in 
member countries’ contributions to NATO defence are of concern to 
the Alliance as a whole amd that any such change is therefore properly 
the subject of multilateral consideration within NATO; 


RECOGNISING also that, while the procedures of the Annual Review 
are the normal method :dopted in the Alliance for multilateral con- 
sideration of national cortributions to NATO defence, provision should 
be made for circumstances in which a member government feels com- 
pelled to make importa=t qualitative or quantitative changes in its 
current or prospective force contributions to NATO, at a time of year, 
or with a degree of urgency, which render impracticable their con- 
sideration under the normal procedure; 


AcrrEEs therefore that in the circumstances described above: 


(a) The government concerned shall inform the Council and the 
a proni riate NATO militery authorities of the changes contemplated. 
his shall be done, when2ver possible, in time for the Council's views 


26 See L. Suoss, NATO Rerorm: Prospecrs AND PrrorimEs 6' (3 The Washington 
Papers, 1975). i 

27 This simplified outline of the. militery budget consultation procedure is based on 
NATO Facts anp Ficunes, supra note 5, at 113-15, and on an interview with David 
Kyd, head of the NATO Press Service, Jaly 5, 1978. 

28 NATO Facts anp Ficurss, swara note 5, at 112, 
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to be fully considered by the government concerned before the execu- 
tion of decisions on the matters in question. 
(b) If a government feels compelled to withdraw units from the 
area of NATO command to which they are assigned or earmarked in 
_order to meet an emergency elsewhere, it shall at once inform the 
appropriate NATO military authorities, and the Council, at the first 
possible opportunity.”° 


This resolution uses legislative language that calls upon member states 
to consult “before the execution” of pertinent decisions in the absence of 
an emergency. It would create a legal obligation, unless the parties’ prac- 
tice demonstrated that they do not so view it.*° 

At various times the United States, France, Canada, Greece, the United 
Kingdom, the Netherlands, and Italy have reduced their NATO military 
commitments in ways that would arguably fall within the compass of the 
Council resolution. Because the French and Greek reductions were special 
cases, they will be examined after the others. 

In the spring of 1966, the United States withdrew 30,000 trained troops 
from Europe for use in Vietnam and replaced them with 15,000 inexperi- 
enced troops. It promised to supply the remaining 15,000 replacements 
by the end of the year. There appears to have been no prior consultation.** 
One could argue, however, that the temporary nature of the reduction in 
strength removed the incident from the resolution’s purview, or that the 
situation in Vietnam amounted to an emergency and thus merely entailed 
‘prompt notification. Consequently, this was not a clear case of failure to 
comply with the consultative procedure. 

Another indeterminate case occurred in 1967, when a coordinated effort 
by the United States and the United Kingdom to reduce the foreign ex- 
change costs of stationing forces in West Germany resulted in the removal 
of 33,000 troops and four air squadrons to the United States and of 5,000 
troops to the United Kingdom. All of the troops and equipment remained 
committed to NATO. Consultations were held with the West German 
Government and apparently with some other allies before the decisions _ 
were made, but the discussions within NATO itself—which were held 
before the removals—seem essentially to have consisted of efforts by the 
United States and the United Kingdom to convince the allies to acquiesce.*” 
Since technically there-was no change in the American and British force 
contributions to NATO, the consultative procedure arguably did not apply. 
One could also argue that even if it had applied, the United States and 
the United Kingdom had complied with it by discussing the matter within 
NATO before removing the troops and equipment. But it is conceivable 


29 North Atlantic Council Resolution on Important Changes in National Defence 
Efforts, Oct, 5, 1955, paras. 3, 7, 8, NATO Doc. C-M(55)82( Final) (unclassified ). 
- The consultations are actually conducted by NATO’s Defence Planning Committee. 

30 On the legal effect of “legislative” Council resolutions, see text at note 15, supra. 

31 See Senate Hearings, supra note 22, pt. 1, at 26; pt. 4, at 146, 147; pt. 6, at 194 
(1966). 

. 32 See H. CLEVELAND, supra note 5, at 113-16; 16 KeEsinc’s CONTEMPORARY ARCHIVES 
22176-77 (1967), _ 
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i 
that the decisions involved ‘important qualitative changes” in force contri: 


butions; which would have brought the consultative procedure into play; . 


if so, the presentations to tze allies would not have satisfied its require- 
. ments unless there was also some-realistic chance thatthe final decisions— 
or at least the manner -in which they were.to be executed—could: have 
been affected by the allies’ responses. 

When the United States later contemplated a troop reduction that 


clearly would have entailed -he consultative procedure, it did discuss the. 


matter with, its NATO alliss. In 1970-1971, the Nixon administration 
considered reducing U.S. troop strength in Europe, conducted a study, 
consulted within NATO, and finally decided against any: troop cuts,” 

The Canadian Government carried out a comprehensive defense review 
in the spring of 1969. . By early April it had decided to remain within 
the integrated military command but to conduct a phased reduction of 
Canadian forces in Europe. In amnouncing its intentions, the Government 
.expressly recognized an obligation to follow the NATO consultative pro- 
cedure in determining the magnitude of the reduction and details con- 
cerning it, but rejected any duty to consult regarding the basic decision 


to reduce the forces.** When some of the allies suspected that Canada 


might not follow the procedure. exactly,, they objected; the Canadian 
Government reiterated its intenticn to comply, though it insisted that the 
initial decision to reduce forces was not subject to’ the procedure.” 
‘Clearly, Canada acquiesced in a Jegal duty to consult the allies regarding 
execution of the basic decision. 

A similar defense review was conducted. by the British Government in 


$ 


_ 1974. A decision was reached :n December to reduce the portion of ` 


gross national product committed to defense by a total of 1 percent over 


the next 10 years, and a téncative blueprint was drawn up showing how - 


this would be carried out. It inzluded, among other things, withdrawal 
of U.K. regular forces in the Mediterranean from the NATO command. 
The British Government stated ifs intention’to consult the NATO allies 
_ before making its final decisims.** In the end, some changes were made in 
response to the consultations though.they were not of major significance. 
The British Defence White Paper on the cutbacks reveals the scope and ` 
effect of the consultations: 


During our consultatons with our NATO Allies thev have. asked 
us to reconsider those features of the reductions which they consider 
most damaging and to study the possibility of undertaking certain 
compensatory measures. We have undertaken to study such mea- 


33 See Yochelson, The American M ilitary Presence in Europe: Current Debate in the. 


United States, 15 Ornpis 784, 78€..(1971); Kohl, The Nixon-Kissinger Foreign Policy 
System and U.S.-European ee Patterns of Policy-Making, 28 Wor.p Pourrics 1,- 
27-30 (1975). 
34 See T CANADIAN Pari, DEB., H. C., 28th Parl., lst Sess. 7724, 7905-06 (1969); 
9 id. at 9306. ; 
85 Id, at 9327, 9382. 2 _ | 
| 86 See 22 NATO Rev., No. 4, at 13, 4 (1974), 882 British Pari. Des., H. C. (5th 
ser.) 1352-53 (1974). f 
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“sures ori the clear understanding that all of Britain’ s defence commit- 


ments and capabilities must be met from within the total of resources 
which the Government decided. last December it could in future 
allocate to defence.” - 


In Deanie 1976 the United Kingdom announced another substantial 
reduction in planned defense expenditures, amounting to about £230 
million. Again, consultations were held before the final decision, but 


without any prospect of inducing a reconsideration of. the size of the net. 


reduction.*® 

In May 1974 the Netherlands proposed a jarge reduction in its military 
manpower assigned to NATO. The Government then submitted its pro- 
posal for ċonsultation in accordance with the established procedure and 
modified some aspects in response to allied criticisms. Nevertheless, the 


final reduction was quite substantial. When the Dutch Government in — 


August 1975 proposed another reduction, this time affecting only its naval 
forces and equipment, further NATO consultations were held. The allies 
asked the Dutch Government to reconsider, but its final decision remained 
unchanged,*° 

Italy devised a plan to reduce its armed forces by 20 percent. in early 
1976, and initiated NATO consultations. Because the reduction would ac- 
tually increase the efficiency of the Italian armed services, the NATO allies 
contented themselves with a token statement of concern. No change was 
made in the Italian plan.** 

The French measures of March 1966 were of a magnitude quite different 
from those discussed above. Without prior consultation, General de Gaulle 
announced that France was going to withdraw all its army and air forces 
then under NATO command * and demand that NATO military head- 
quarters and individual allied military installations be removed from French 
territory.*® The French notes to the allied governments expressly rejected 
negotiations over anything other than problems caused by the decision.** 


"37 Statement on the Defence Estimates 1975, Cmnd, No. oe at 13 (1975). 
38 See Atlantic News, Sept. 21, 1977, at 1-2. 


89 See id., July 10, 1974, at 1-2, The Dutch NATO commitment was reduced by — 


20,000 men. 

40 NATO Press fiae (75) 16, Sept. 26, 1975; interview with David Kyd, head 
of the NATO Press Service, July 7, 1978. 

41 Interview with David Kyd, supra note 27; see a 26 NATO Rev., No. 1, at 17 
(1978). 

42 French naval forces had already oe withdrawn, 

43 Individual allies could have kept their military, facilities in France if they had 
agreed to place them under French operational control. 


44 See, e.g., the French aide-mémoire to Canada, in 3 CaNaptan Par. Des., H. C 


27th Parl., lst Sess. 2917—18 (1966); French aide-mémoire to the ‘United States, 54 
Dep’r State Buty, 617-18 (1966), and the U.S. response, id.-at 617. See also the 
statement by Secretary of State Dean Rusk, id. at 695. 

The French did not ask NATO to remove its political headquarters daa the allies 
ultimately decided that the civilian headquarters should follaw the military to Belgium. 
France did continue to participate not only in NATO political activities, but in some 
defense matters. See H. CLEVELAND, supra note 5, at 102-03.. 
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Not only did France fail to comply with the Council’s consultative pro- 
cedure, but it arguably breached the implied North Atlantic Treaty ob- 
ligation to consult by means of a review conference if it wished radically . 
to alter its treaty commitment.*® 

Greece followed the French lead in 1974, though on a much smaller scale. 
It withdrew from the NATO integrated military command, but this action 
involved little more than the removal of Greek officers from NATO facilities 
in Turkey. ` It also withdrew from the NATO Defence Planning Committee 
but kept its representatives in the Supreme Headquarters Allied Powers 
Europe (SHAPE) and in some other military coordinating bodies. There 
was no consultation before the Greek decision.* . 

Despite the French and Greek failures to consult, the overall NATO 
practice of compliance with the Council’s consultative procedure ade- 
quately supports it as the law cf the Organization. Canada, the United 
Kingdom, the Netherlands, and Italy demonstrated that they felt obliged 
to consult, but by their practice established tha: the consultations need 
not precede a firm decision to reduce forces. They need only precede de- 
cisions regarding such matters as the magnitude and timing of the reduc- 
tion—‘“the execution of decisions on the matters in question,” to use the 
terms of the Council resolution. The one case in which the United States 
consulted even as to the basic decision cannot by itself establish a precedent. 

The other cases either were bcrderline as to whether they fit. within the 
resolution (the 1966 and 1967 cases involving the United States) or in- 
volved aberrational conduct (de Gaulle’s highly nationalistic decision, of 
which only three members of his own cabinet were informed in advance,“ 
and Greece's decision, which was made virtually overnight in reaction to 
the Turkish invasion of Cyprus). The allied responses to the manner in 
which France and Greece acted, though diplomatic in tone, clearly did not 
acquiesce in the failures to consult. The resolution’s normative character 
thus seems to have been preserved. | 


Use or Production of Tactical Nuslear Weapons 


Another formal NATO consultetive procedure can be found in the guide- 
lines on the use of tactical nucleer weapons in Europe. Originally devised 
at the 1962 NATO ministerial meeting in Athens and since revised, they 
require (subject to a caveat mentioned below) that a member considering 
the use of nuclear weapors in Zurope consult all member governments. 


45 See text at note 8 supra. Stein & Carreau, supra rote 15, at 620, 639, conclude that 
even if France was entitled to withdrew its military cooperation under the doctrine of 
changed circumstances, it had a good faith duty to submit a reorganization proposal to 
the Council. 

46 Interview with David Kyd, supra note 27; see also R. HiL, POLITICAL CONSULTA- 
TION IN NATO: PARLIAMENTAEY AND Poricy AspEcTrs 79 (Canadian Dep’t of Nat’] 
Defence ORAE Mem. No. M72, 1975). 

47 Rousseau, Chronique des Faits nternationaux, 70 REvuE GENERALE pe Drorr 
Int’, Pustic 736, 760-61 (1966). 

48 See the declaration by the 14 NATO allies other than France, stressing the need 
to consult and act together, 3 Canadh Pari. Des, H. C., 27th Parl., Ist Sess. 2875 
(1966). See also the statement by U.S. Under Secretary of State George Ball Haia 
French unilateralism, 54 Der’r Stare 3uLL. 613, 616 (1966). 
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The latter are to transmit their views through the North Atlantic Council 
or the NATO Defence Planning Committee to the government of the 
nuclear power, which retains the final decisionmaking authority. The 
caveat is that the full procedure need not be used if time and circum- 
stances do not permit. It is apparently understood that time and circum- 
stances would not permit during either a nuclear or full-scale conventional 
attack on Western Europe. But even in those cases, consultation ap- 
parently would be required with those NATO states on whose territory 
the weapons are based or would fall, and with those providing the nuclear - 
warheads and/or delivery systems.*® Consultation with these states has 
been called an “obligation” in a report issued by a committee of the Western 
Européan Union.®° The implication is not that full-scale NATO consulta- 
tion is never an obligation; rather, in extreme circumstances the obligation 
is qualified by the need to act quickly—but the governments primarily in- 
volved must still be consulted. 

The Athens guidelines concern the use of nuclear weapons once they 
have been deployed in Europe. In the late 1970’s the United States con- 
sulted its European allies intensively about another nuclear weapons issue: 
whether to produce an enhanced radiation warhead, or “neutron weapon.” 51 
The case, however, was not one in which the United States had a substantial 
incentive for making its decision unilaterally, since the warhead was to be 
produced primarily for use in Europe. There would have been little point 
in producing it without some assurances from the European states that they 
would ultimately allow it to be deployed on their territories. 


Appointment of SACEUR 


There is greater normative significance in the U.S. practice of consulting 
the NATO allies before appointing a new Supreme Allied Commander, 
Europe (SACEUR). Although it would be shortsighted not to consult 
fully, the importance of the position to the United States and its practical 
ability to place its preferred designee in the job could induce it to hold 
only pro forma consultations. It appears, however, that the U.S. Govern- 
ment has taken the consultations seriously.*? 


49 See STAFF OF SEN. COMM. ON FOREIGN RELATIONS, 93D Conc., Ist Sess., U.S. 
SECURITY ISSUES IN EUROPE: BURDEN SHARING AND OFFSET, MBFR AND NUCLEAR 
WEaprons 19-20 (Comm. Print 1973); Nuclear Weapons and Foreign Policy: Hearings 
Before the Subcomm, on U.S. Security Agreements and Commitments Abroad and the 
Subcomm. on Arms Control, Internatl Law and Organization of the Sen. Comm. on 
. Foreign Relations, 93d Cong., 2d Sess. 156-57 (1974) (statement of Secretary of De- 
fense James R. Schlesinger); ComM. ON DEFENCE QUESTIONS AND ARMAMENTS OF THE 
WESTERN EUROPEAN UNION ASSEMBLY, COMMUNICATIONS AND CRISIS MANAGEMENT IN 
THE ALLIANCE 20 (1977). 

50 Report of the ComMM. ON DEFENZE QUESTIONS AND ARMAMENTS, supra note 49. 

51 The enhanced radiation warhead would kill enemy troops without causing extensive 
damage to inanimate objects. On the NATO consultations, see Atlantic News, Sept. 28, 
1977, at 4; id., Oct. 14, 1977, at 1; id., Dec. 10, 1977, at 2; id., Mar. 22, 1978, at 4; id., 
Mar. 24, 1978, at 1. 

52 U.S. consultations-appear in H. CLEVELAND, supra note 5, at 128; N.Y. Times, Sept. 
6, 1974, at 1, col. 5; id., Mar. 1, 1979, at A13, col. 6. 
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Disputes Among M eee States 


On a few well- awa occasions, a NATO member state has attempted 


to resolve a dispute with another member by using force or taking other 


actions that would adversely affect the other member’s military capability 
in the European area. The issue is not whether there are prior consulta- 
tions between the disputants in such cases, but whether there are prior 
consultations within NATO in order to bring the interests of the alliance as 


` a whole into the decisionmeking process. 


The most notorious nonamicable attempts to resolve disputes. were. the 
Anglo-Icelandic “cod wars” and the Cyprus hostilities between Greece and 
Turkey. The first cod war took place in 1958, when Iceland extended its 
exclusive fisheries jurisdiction to'.12 miles. The extension cut heavily into 
long-established British fishing interests off the coasts of Iceland. Just be- 
fore the decree’s effective date of September 1, fishery experts of the NATO 
states (including Iceland and the United Kingdom) met to try to find a solu- 
tion. When no solution was reached, Iceland put the new zone into effect 
and' the British Government promptly sent in destroyers to protect the 


_ British trawlers. Although there is no public record of what was said at 


the NATO meeting, it is reasonable to assume not only that Iceland dis- 
cussed its plans to go ahead as scheduled, but also that the United Kingdom 


- revealed its proposed response.™ 


Iceland again extended its exclusive fishery zone (to 50 miles) on. 
September 1, 1972, but the United Kingdom refrained from sending in 
destroyers until May 1973, after incidents had ‘occurred between the Ice- 
landic Coast Guard and British trawlers. The British Government did not 
consult its NATO allies before acting. It simply told the North Atlantic 
Council what it was doing." l 

In July 1974 a faction of tae Greek Cypriot National Guard, sapported by 
the military junta in Greece, ousted Archbishop Makarios as President of 
Cyprus and installed a firm advocate of union with Greéce. Five days later — 
Turkey invaded Cyprus and set up a Turkish Cypriot administration in 
northern Cyprus. ‘ Turkey later widened its area of control. Although 
high-level representatives af the United States and the United Kingdom 
were in urgent telephone and personal contact with their Turkish and Greek 
counterparts during the 5 cays before the original Turkish invasion, there 


is no indication that the Tuzks and Greeks felt obliged to consult anyone. a 


53 See 11 KEESING’S CONTEMFORARY Ancuives 16479 (1958). ‘The British Govern- 
ment had already warned that it would send in destroyers if necessary. 

54 See 19 id. at 26028, 26030 i 1973); Atlantic News, May 23, 1973, at 1. 

55 See Stern, Bitter Lessons: Eow We Failed in Cyprus, Forercn Pouicy, No. 19, at 
34, 62-64 (1975); Rudnick, NATO.and the Cyprus Crisis; Tue Rounp TABLE, No. 266, 
at 182, 187 (1977). For a report of postinvasion NATO consultations, see R: Hu, 
Poxrrica, CONSULTATIONS In NATO 27 (6 Wellesley Papers 1978). 

When Turkey sent the Sismick I into the Aegean Sea for geologic soundings in July 
1976, serious tension with Greece again resulted. There were no North Atlantic Council 
consultations because the matter was considered essentially a bilateral affair. Atlantic 
News, Dt 20, 1976, at 3. 
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Rather, the contacts amounted to last-minute peacekeeping efforts by two 


vitally concerned allies, and in any event they did not encompass the alli- - 


ance as.a whole. | 
When measures adversely ee an ally’ s military capabilities have 


fallen short of open hostilities, there have sometimes been consultations ` 
within the alliance. For example, after the Icelandic elections in 1971, the ' 


new Government announced that it would invoke the consultative pro- ` 


cedure in the 1951 agreement with the United States with a view to pos- 
sible termination of their mutual defense. arrangement. Under the pro- 
cedure Iceland could have closed the U.S. air base at Keflavik—which it 
threatened to do—after allowing 6 months for consultations within the 
North Atlantic Council; failing agreement, either government may give 
12 months notice of termination, which would allow an opportunity for 
readjustment.*® Council consultations were held, and a settlement per- 
mitting continued U.S. operation of the base was reached in 1974 ( follow- 
ing a change of government in Iceland ).°" 

A similar situation occurred in Portugal, which .at one time considered 
closing U.S. air bases in the Azores. The Portuguese Government discussed 
the matter with the United States, and appareniy in the North Atlantic 
Council.5* 

_ After the Turkish invasion of Cyprus in 1974, the U.S. Congress legislated 
an embargo on arms transfers to Turkey. The legislation was discussed in 
the North’ Atlantic Council before it went into force, but not with much 
hope of influencing the outcome,®® Later, when the House of Representa- 
_ tives rejected a proposal for a partial lifting of the embargo, Turkey -re- 
taliated by closing American bases.. The NATO allies were advised be- 


- forehand of the Turkish threat to close the bases, but the decision to do so ' 


apparently was not discussed in the Council until after it had been made. 
Nevertheless, the element of retaliation sets this case apart. 


56 See Defense Agreement with Iceland Pursuant to the North Atlantic Treaty, May 5, 
1951, Art. 7, 2 UST 1195, TIAS No. 2266, 205 UNTS 173. 

57 See Bjarmason, Iceland’s Position in NATO, 15 ATLANTIC Communrry Q. 393, 
400-01 (1977). 

58 35 Facts on’ File 387 (1975) sree to Portuguese willingness to resume talks with 
the United States on this issue. R. HiL, supra note 55, at 95, poses the North Atlantic 
Council discussion hypothetically. The author, however, was in a position to know 
whether the discussion occurred, and presumably stated it hypothetically to. avoid 
public confirmation of matters not officially on the public record. 

59 André de ‘Staercke, who was the Belgian permanent representative to NATO at 
that time and dean of the NATO ambassadorial corps, characterized the discussion as 
` notification rather than consultation. Interview with Ambassador de Staercke, July 6, 
1978. To the same effect: interview with Peter Collins, political officer in the U.S. 
delegation to NATO, July 14, 1978. 

60 Interview with Peter Collins, supra fate 59; Atlantic. News, July Li. 1975, at 3; 
id., July 30, 1975, at 1-2. 

It will be recalled that the French' measures of March 1966 included the dosne of 
allied military installations. There were no prior consultations. See text at note 43, 
supra. That case, however, involved a violation of an explicit procedural norm. 
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Not all policy decisions directly affecting an ally’s military capability 
have involved arms embargoes or the closing of bases. For example, in 
the fall of 1962 the United States decided not to proceed with the develop- 
ment of Skybolt, a missile the United Kingdom had relied upon to give 
new life to its strategic bomber force. Before President Kennedy and Prime 
Minister Macmillan formally anncunced the demise of Skybolt in December 
1962 at their summit meeting in the Bahamas, Secretary of Defense Mc- 
Namara had flown to London to discuss the decision and then attended a 
North Atlantic Council ministerial meeting at which the allies undoubtedly 
explored the matter. Despite assertions to the contrary by Secretary 
McNamara and Prime Minister Macmillan, the U.S. decision seems to have 
been made before the London and NATO discussions. The only questions 
left open had to do with the alternative to Skvbolt to be offered the United 
Kingdom. 

Another decision affecting an ally’s military capability, though less di- 
rectly than in the case of Skybolt, was that of the United States and the 
United Kingdom to supply arms to Tunisia during Algeria’s war of in- 
dependence from France. There was no prior NATO consultation. Since 
the arms could well have found their way to Algeria or have freed other 
weapons for that purpose, the Anglo-American decision precipitated a minor 
NATO crisis. France charged taat the two allies had violated the con- 
sultative principles set forth by the three wise men in 1956. 

The occasional instances of Council consultation are not sufficient to 
establish a duty to consult the alies before taking an action that weakens 
the ability of another ally tc participate in the common defense. Measures 
of this sort are to be distinguisked from those that directly weaken the 
alliance as a body. In such cases, which usually involve troop reductions or 
military budget cuts, consultations before final decisions are the norm. 


IV. DÉTENTE WITH EASTERN EUROPE AND THE GERMAN QUESTION 
Arms Control Negotiations 


Post-World War II arms control negotiations began in earnest in the 
early 1960’s and have continued :n various forms ever since. With a few 
exceptions, such as the Conference on Security and Cooperation in Europe 
and the Mutual and Balanced Force Reductions talks, these negotiations 
have not involved formally coordinated NATO positions. Instead, one or 
a few member states have carried on negotiations with the Eastern bloc, 


61 See The Times (London), Dec. 8, 1962, at 8, col. 3; id., Dec. 14, 1962, at 8, col. 4 
and 12, col. 1. The Fina] Communiqué of the North Atlantic Council ministerial ses- 
sion, Dec. 15, 1962, note 16 supre, at 147, 148 (1975), refers to a discussion of adequate ` 
and balanced forces, nuclear and conventional, and to a need for closer alignment 
between NATO military requirements end national force plans. ` 

62 See’ H. TRewuHiTr, MCNAMara 17E (1971). - 

63 See F. BEER, supra note 4, at 16; M. BALL, NATO AND THE EUROFEAN Noweximer 
140 (1959); G. LISKA, NATIONS IN ALLIANCE: THE LIMITS OF INTERDEPENDENCE 79 
(1962). For the wise men’s recommendations on consultation, see text at note 9, supra. 
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or in a few cases, , such as s the seabed arms control negotiations, all NATO 
states have been free to participate without any commitment to present a 
united front. Whenever there is no commitment to coordinate among all 
NATO members, the issue of prior consultation tends to arise between the 
negotiating and the nonparticipating members.* 

In most cases the United States has been either the icadiog or the sole 
negotiator from the alliance. A number of instances can be found in 
which high-ranking U.S. officials have said that their Government consults 
.within NATO before presenting a new position in arms control negotiations, 
or have pledged that it will do so. But the record suggests that the U.S. 
“consultations” are sometimes mere notifications or briefings. 

One of the first examples involved the partial Test Ban Treaty of 1963.88 
At most, the United States informed several of its major European allies of 
the treaty’s details just before the Moscow signing. The Assembly of the 
Western European Union adopted a resolution regretting “the absence of 
sufficient and previous consultations, and [requesting] that in the future 
the conclusion of treaties affecting the vital interests of member States of 
NATO and WEU be preceded by consultations inthe spirit_of the trea- 
ties.” This very nearly amounted to an assertion of the duty to consult, 
and the United States within a few years began acknowledging its intention 
to do so. 

The European allies were not vitally interested | in some of the other arms 
control negotiations of about the same vintage. These included. the negoti- 
ations leading to the Antarctic Treaty and the Outer Space Treaty, both of 
which contain arms control provisions. In these instances, allied con- 
sultations were desultory.© | 

On the other hand, the European allies were quite interested in the 
Nuclear Nonproliferation Treaty. After the negotiations had dragged on for 
some time, the United States-Soviet talks suddenly became serious in late 
1966. Without consulting its NATO allies, the United States worked out 
with the Soviet Union the arrangement that eventually became the core 


64 As I noted at the beginning of this article, efforts such as CSCE and MBFR that 
require detailed coordination to be effective are not particularly significant to a norma- 
tive study of prior consultations. Consequently, they are mentioned only briefly in this 
section. E ; 

65 See Secretary of State Dean Rusk’s statement in Senate Hearings, supra note 22, 
pt. 5, at 161 (1966); H. CLevELaND, supra note 5, at 70 (reporting President Nixon's 
pledge to consult) and at 177; statement by President Carter, DEP’ T STATE BULL. 
No. 2014, May 1978, at 31. 

66 Treaty Banning Nuclear Weapon: Tests in the EE RA in Outer Space and 
Under Water, Aug. 5, 1963, 14 UST 1313, TIAS No. 5433, 480 UNTS 43. 

67 See Report of the Comm. on Defence Questions: and Armaments, The Moscow 
Test Ban Treaty and Its Effects on the Western Alliance, Assembly. of the Western 
European Union Doc. 288, in PROCEEDINGS OF THE 9TH ORDINARY SESSION, pt. 2, vol. 
3, at 79; 88 (1963). 

. 68 ASSEMBLY OF THE WESTERN EUROPEAN UNION, COLLECTED TEXTS ADOPTED AND 
REPLIES OF THE Counc, 9th Ordinary -Sess., at 15 (1963). 
69 See H. CLEVELAND, supra note 5, at 67. wd 
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of the PE 3 Tt involved a promise by nuclear weapons. states ‘not to 
transfer nuclear weapons to nonnuclear states or assist them in their manu- 
facture, and a promise by the latter not to receive or manufacture nuclear | 
weapons. This meant, of course, that the North Atlantic Alliance would be 
limited to three nuclear powers, at least if those three all became ‘parties 
to the Nonproliferation Treaty. The allies let the United States know of 
their disenchantment with the failure. to consult. The result was close 
consultation in the North Atlantic Council from April 1967 until the drafting 
was completed and the treaty signed on July 1, 1968.7 
A similar scenario unfolded in the fall of 1967, when the U.S. Govern- 
ment was considering its options regarding development and deployment of 
antiballistic missile (ABM) systems. Without consulting the NATO allies, 
Secretary of Defense Robert McNamara announced that the United States. 
~had decided to go ahead vath a “thin” ABM system to defend against a 
possible Chinese attack, rather than a more ambitious system capable of 
defending against an all-out Soviet attack. Although selection of. the 
“Chinese option” arguably put the decision outside the area of NATO con- 
' cern, the NATO allies did not see it that way. At a meeting of the NATO 
| Nuclear Planning Group a week a-ter Secretary McNamara’s announcement, 
he was openly challenged for having failed to consult. It was noted that 
even a “thin” system could be used against a Soviet attack, and the question 
was raised whether the United States planned to protect itself at least 
partly from Soviet attack while leaving Europe vulnerable, Secretary Mc- 
Namara responded that the ABM issue had not really been decided’ yet, and 
that European views would be taken into account before the decision was 
made.’? As it turned out, the U.S. decision was not final, and the ABM’s 
fate became tied to the U.S.-Soviet strategic arms limitation talks (SALT). 
The SALT negotiations are bilateral between the two superpowers. 
They began in 1968, near the end of the Johnson administration, and have 
resulted in an interim (SALT I) agreement in May 1972, acceptance of 
limits on strategic delivery vehicles in 1974, and, since then, a SALT II 
agreement in 1979 and SALT II negotiations. Throughout, the United — 
States has been in frequent contact with its NATO allies regarding the 
negotiations. These contacts have been cited by a former NATO Secretary 
General as examples of trustful and complete consultations, an assessment 
shared by the former dean of the NATO corps of permanent representa- 


70 Id, at 68, noting that the allies were only brought up to date several weeks later. 

71 Treaty on the Non-Proliferaticn of Nuclear Weapons, July 1, 1968, 21 UST 483, 
TIAS No. 6839, 729 UNTS 161. On the consultations, see H. CLEVELAND, supra 
note 5, at 68-69; F. BEER, supra note 4, at 24-25; Lyon, Beyond NATO?, 24 INTL J. 
~ (Canada) 268, 271 (1974). 

E. Goopman, Tue FATE OF THE ATLANTIC Communrry 383 (1975), says that the 
“allied consultation was in the nature of a tardy effort to make amends for oversights 
in a deal originally struck by the superpowers.” But, given the forceful objections by 
the allies after they had been bypassed in 1966, this is tantamount to saying that the 
United States was acquiescing in an assertion by the allies of a right to be consulted. 
Customary international law is created by just such a process. 

72 See H. CLEVELAND, supra note 5 at 59; J. NewHousEe, Corp Dawn: THE STORY 
oF SALT 96-99 (1973). 
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tives." _ As will be seen, rsa. not all the TA Governments joined 
in that assessment—at least as it applies to SALT I. 

In January 1969 the U.S. permanent representative briefed the North At- 
lantic Council on the outgoing Johnson administration’s SALT objectives 
and negotiating principles. The briefing took place after the initial Amer- 
ican proposal had been prepared, and would have been after it had. been 
presented to the Soviet Union if the 1968 invasion of Czechoslovakia had 
not led the United States to postpone the first SALT meeting.”* ` 

When the Nixon administration took office, it began to prepare its own 
proposals. President Nixon told the Soviet Ambassador that negotiations 
could not begin until the review could be completed and consultations could 
be held with the allies. During the ensuing 3 years of negotiations lead- 
ing to the SALT I agreement, U.S. officials routinely briefed the allies in 
Brussels before and after each of the seven negotiating rounds. It appears, 
however, that the actual proposals were developed almost entirely within 
the administration, sometimes without even the participation of the U.S. 
arms contro] bureaucracy. The most crucial negotiations in the spring of 1972 
were prepared: in total secrecy and then conducted equally ‘secretly by 
Secretary of State Kissinger in Moscow while the seventh round was follow- 
ing its own course in Helsinki.* -In the eyes of at least some European 
allies, the “consultations” were little more than notifications of what the 
United States had already decided to do or had done.” Nevertheless, the 
allies raised no strong objections to the procedure, probably because the 
substance of the SALT I agreement did not seriously affect Western 


` European security and because the regular briefings did provide some as- 


surance of that.7® 
Some other bilateral U.S.-Soviet negotiations at about the same time were 
conducted with little or no prior NATO consultation. In 1972 the two. 
superpowers signed their nonbinding “Basic Principles of Relations,” the 
forerunner of the Helsinki accords eventually reached in the Conference on 
Security and Cooperation in Europe. The “Basic Principles” did not in- 
clude some points, important to the West, that were later incorporated in 


73 Brosio, Consultation and the Atlantic Alliance, 16 Sunvivan 115, 117 (1974) 
(referring also to the multilateral CSCE and MBFR negotiations); interview with 
André de Staercke, supra note 59. l 

74]. Newhouse, supra note 72, at 120-30, 187-38. The Newhouse book is an in- 
sider’s account of the SALT I negotiations. 

75'Id, at 141, - ) 

76 Id. at 176-86, 203, 214-18, 223-24, 234-56. 

11 See Smart, Perspectives from Europe, in SALT: Tue Moxov AGREEMENTS AND 
BEyonp 185, 190 (M. Willrich & J. Rhinelander eds., 1974). Compare J., SCHAETZEL, 
THE UNHINGED ALLIANCE: AMERICA AND THE EUROPEAN Communiry 52 (1975). 

78 See Smart, supra note 77; Buchan, The United States and the Security of Europe, 
in 8 CRITICAL CHOICES FOR AMERICANS, WESTERN EUROPE: THE TRIALS OF PARTNERSHIP 
297, 305 (D. Landes ed., 1977). The SALT I agreement was the Interim Agreement 
on Certain Measures with Respect to the Limitation of Strategic Offensive Arms, with 


`. Protocol, May 26, 1972, 23 UST 3462, TLAS No. 7504 (no longer in force). 


The initial ABM agreement, negotiated in.tandem with SALT I, is the Treaty on the 
Limitation of Anti-Ballistic Missile Systems, May 26, 1972, 23 UST 3435, TIAS No. 
7503, 
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the Helsinki accords, and did include references to “peaceful coexistence” 
that were open to Soviet interpretation as legitimating ideological warfare. 
The United States did. not consult its NATO allies in advance.”® Similarly, 
the U.S.-Soviet Agreement or. the Prevention of Nuclear War ®° was signed 
in 1973 without any meaningful prior NATO consultation. In general, the 
agreement commits each party to avoid the threat or use of force against 
the other except in'self-deferse, and provides that if a risk of nuclear con- 
flict arises the parties will consult each other and make every effort to 
avert the risk. Several commentators have- noted that the agreement was 
almost certain to raise fears among the NATO allies of the United States 
about the credibility of its nuclear deterrent to an attack on Western 

- Europe.®t : 
The record is less clear as i: meaningful NATO eua before Presi- 
. dent Nixon’s visit to Moscow in early July 1974, when two bilateral agree- 
ments were signed: a protocol reducing the number of ABM deployment 
areas permitted under the 1972 ABM treaty from two to one,®* and an 
agreement (which has never entered into force) limiting the strength of 
underground nuclear weapons tests. On June 18 and 19, Secretary of State 
Kissinger briefed the North Atlantic Council on the President’s impending 
trip. He assured the Council that no allied interests would be com- 
promised. President Nixon then s<opped in Brussels on his way to Moscow, 
explaining in general terms the objectives of his trip. Nowhere does it ap- 
pear, however, that the allizs ware given the opportunity at either the 
Kissinger or the Nixon briefirg to contribute to the positions to be i a 
by the United States.’ 

In July 1977 the United States, the United Kingdom, and the Soviet 
Union entered into negotiations pointing toward a comprehensive nuclear 
. test ban treaty, to include a ban on underground tests. Although the 
‘negotiations have been discussed :n the North Atlantic Council, the discus- 
sions—like most relating to U.S.-Soviet bilateral negotiations—appear to 
have been more in the nature of briefings than real consultations.* 


79 See E. GOODMAN, supra note 71, at 389. 

80 June 22, 1973, 24 UST 1478. TIAS No. 7654. ` 

81 See E. GOODMAN, supra not= 71, at 390; R. HEL, sugra note 55, at 23; ouer 
How Troubled a Parmership: 24 iki: J. (Canada) 166, 178 (1974). Shortly before 
the agreement was signed, Henry Kissinger said that when the interests of the European 
allies were directly affected by U.S. bilateral negotiations with other superpowers, the 
‘ United States had been scrupulo-sly ccnsulting them. Kissinger, The Year of Europe, 
68 Dep’r STATE Buu. 593, 597 (1972). His definition of consultation, however, did 
not always coincide with that of tne European allies. 

82 Protocol to the Treaty of May 26, 1972, on the Limitation of Anti-Ballistic Missile 
Systems, July 3, 1974, 27 UST 1645, TIAS No. 8276. : 

83 The Kissinger-Nixon briefings are -eported in Atlantic News, June 18, 1974, at 3; 
id., June 20, 1974, at 1; id., June 21, 1974, at 1; id., June 26, 1974, at l; id., June 27, 
1974, at 2. The Moscow visit isvolved brâd strategic arms limitation ‘discussions as 
well as the signing of the two agreements. 

84 Interview with Stephen J. Ledogar. director, Office of NATO and kinie Political- 
Military Affairs, U.S. Dept. of Staze, Aug. 2, 1978. 
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All the U.S.-Soviet negotiations mentioned to this point have had po- 
tential, but indirect effects on Western Europe. The SALT II and III 
negotiations pose issues of much more direct concern to the European 
allies. These encompass limitations on forward-based systems (aircraft 
and missiles based in Western Europe) and on the deployment of cruise 
missiles. As the issues have moved closer to home for the European NATO 
members, they have increasingly expécted to participate in the U.S. de- 
cisionmaking process. The Carter administration has therefore under- 
taken much closer consultations than had occurred during the SALT I and 
early SALT II negotiations, thus making it possible for the European allies 
to air their views while negotiating positions are being formed.* 

The allies have systematically consulted with one another before taking 
positions in a number of multilateral arms control negotiations. In the 
Mutual and Balanced Force Reductions (MBFR) negotiations the NATO 
allies have presented coordinated positions. The United States has been 
tempted to try to settle the MBFR issues bilaterally with the Soviet Union, 
but it has consistently referred Soviet proposals to its NATO allies before 
taking any position." Similarly, during the negotiations from 1967 until 
1971 on seabed arms control, when a NATO member wanted to make a new 
proposal it would normally consult the others before putting the proposal 
in final form.® The same held true during the contemporaneous Geneva 
negotiations on banning biological weapons.®® Before each session of the 


The bilateral U.S.-Soviet talks on a proposed agreement prohibiting chemical weapons 
have involved some coordination between the United States and those allies represented 
at the Geneva disarmament conference, but no political consultations at NATO head- 
quarters in Brussels. Ibid. 

85 See, e.g., Vance, Comment, in THE NEw ATLANTIC CHALLENGE 366, 367 (R. Mayne 
ed., 1975). Cf. R. Hu, supra note 55, at 73, reflecting the expectation of a knowledge- 
able Canadian official. 

Interestingly, when Belgium planned to enter into disarmament talks with Poland, it 
consulted its NATO allies first. See H. CLEVELAND, supra note 5, at 22. 

86 See Atlantic News, Mar. 23, 1977, at 1; statement of President Carter, Dep’r STATE 
Butu., No. 2011, Feb. 1978, at 16, 17, 26 NATO Rev., No. 1, at 29 (1978); statement of 
George S. Vest, Asst Secretary of State for European Affairs, in DEPT. Stare BULL., 
No. 2012, Mar. 1978, at 27, 29. The European insistence on closer consultations, and 
U.S. compliance, were brought out also in an interview with Stephen J. Ledogar, supra 
note 84. l 

The Guadeloupe four-power summit in January 1979 was a confirmation of, and a 
possible deviation from, the principle of close NATO consultations. It stemmed from 
President Carter’s inclination to draw into his counsels at an early stage those NATO 
allies that would be most acutely affected by the impending SALT III negotiations, but 
it excluded all other NATO allies. The departure from pan-NATO consultation was 
temporary, as the NATO Nuclear Planning Group was to discuss the SALT III issues in 
. April. 

87 See E. GOODMAN, supra note 71, at 376; R. Hu, supra note 55, at 95. 

88 See R. HILL, supra note 55, at 73 (giving Canadian practice as an example). 

The negotiations produced the Treaty on the Prohibition of the Emplacement ‘of 
Nuclear Weapons and Other Weapons of Mass Destruction on the Seabed and the Ocean 
Floor and in the Subsoil Thereof, Feb. 11, 1971, 23 UST 701, TIAS No. 7337. 

89 See Fabiani, Biological Weapons Ban Near After Years of East-West Effort, 20 
NATO Rev., Nos. 1 & 2, at 20-23 (1972). The negotiations produced the Convention 
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Third UN Law of the Sea Conference, the North Atlantic Council has met 
to discuss the outstanding issues and the responses of individual allies.®° 
‘In all of these multilateral negotiations, the European NATO allies have 
had particular interests to protect. The MBFR negotiations are the most 
obvious example, since they deal with East-West force reductions in Central 
Europe. The negotiations on seabed arms control and the Law of the Sea 
Conference involved defense-related issues of considerable interest to the 
NATO maritime states; which includes all except Luxembourg. The nego- 


tiations on bidlogical weapons were -significant not only because they led ' ` 


to a ban on the production and use of a specific type of weapon, but also 
~ because they were closely related to the 1925 Geneva Protocol prohibiting 

_ gas warfare, to which all NATO states pes the United States were al- 
. ready parties.” 


Other Policies T oward ionem Europe 


Some significant policy decisions on relations with TET adversaries _ 
in Eastern: Europe have been made outside the context of arms control. 
These have included decisians on Berlin and German reunification, steps. 
toward. rapprochement with the Soviet Union by individual NATO mem- | 
‘bers, and the development of strategic defense plans by the nuclear powers 
in the alliance. 

On matters concerning Berlin and the “German question? ” the United 
' States, the United Kingdom; France, ‘and the Federal Republic of Germany 
have borne special responsib‘lities. The former three have consistently con- 
sulted each other before taking positions and have included Bonn in the. 
consultations since the West German accession to NATO. The practice of 
prior consultations with the other. members of the alliance, however, has 
' not been as consistently observed.’ They have generally occurred before 
relatively formal contacts with the Eastern bloc on specific issues, such as 
-the sending of a diplomatic note in response to a Soviet initiative or the 
signing of an agreement—exrept when the contacts have been in response 
to an immediate crisis. Individual members have generally not held con- - 
sultations with the entire alliance at each step in the development of their 
policies toward Eastern Eurcpe. . 

‘To illustrate: During the period of EET tension over r Berlin, be- 
fore the serious problems of 1958-1961, the three allied powers responsible 
for the city developed the practice of discussing proposed politica] com- 

munications to the Soviet Union ‘with the North Atlantic Council. These 


_ on the Prohibition of the Develcpment, Production and Stockpiling of Bacteriological 
(Biological) and Toxin Weapons and on Their Destruction, Apr. 10, 1972, 26 UST 583, . 
TIAS No. 8062. 

90 See Fabiani, The Caracas Conference on the Low of the Sea, June-August 1974, 
22 NATO Rev., No. 3, at 22, 23; Atlantic News, Mar..8, 1978, at 1. 

91 See Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or ` 
Other Gases, and of Bacteriological Methods of Warfare, June 17, 1925, 26 UST 571, 


TIAS No. 8061, 94 LNTS 65. The United States became a party at the same time it ` : 


ratified the Biological Weapons Tzeaty. 
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appear to have been genuine consultations rather than mere briefings.*? 


Similarly, there were NATO consultations before the 1955. summit and: 


foreign ministers conferences at which the United States, the United King- 


dom, and France met with the Soviet Union to try to resolve the question . 


of German reunification.” 
The Berlin “crises’—an overstatement for the most part—began on 


November 27, 1958, when the Soviet Government sent notes to the United > 


States, the United Kingdom, France, and the Federal Republic of Germany 
asserting that the 1944 and 1945 four-power agreements relating to Germany 
were void, and that the Soviet Union would give the German Democratic 
Republic control over access to Berlin. The foreign ministers of the four 
Western allies met just before a North Atlantic Council meeting and agreed 
‘on the issues to be covered in their replies. They issued a statement to. that 


effect, adding that “[t]hey will consult their allies in the Atlantic Council, 


following which the four Governments will formulate their replies.” 9 
They did so. Another Soviet note was delivered on January 10, 1959. The 
four allies cleared their responses with the Council before delivering them 
to the Soviet Government.” They proposed. a conference among the 
United States, the United Kingdom, France, and the Soviet Union, to which 
the latter eventually agreed. A month before the conference, the allied 
negotiating position was discussed extensively in a North Atlantic Council 
ministerial meeting.” Nevertheless, specific negotiating proposals ap- 
parently were adopted just before and during the conference's two sessions 
by the three Western participants and the Federal Republic of Germany; 
the North Atlantic Council was simply kept apprised of the proceedings.” 
The conference proved inconclusive. 

On June 15, 1961, Soviet Premier Khrushchev KE that if all states 
formerly at war with Germany did not sign a peace treaty by the end of 
the year, the Soviet Union would sign a separate peace treaty with East 
Germany.. The United States, the United Kingdom, and’ France rejected 
this position in notes delivered to the Soviet: Union on July 17, after they 
had obtained the approval of the North Atlantic Council.** On August 13, 
_ the true crisis materialized when the East German authorities sealed the 
border between East and West Berlin. The Berlin wall soon followed. At 
the height of the crisis 'the three Western allies apparently acted without 
consulting the others (except, eventually, West Germany), although they 
did keep them informed. Their actions included the delivery of protest 
notes to the Soviet Union, the call-up of more than 75,000 U.S. reservists, 
and the dispatch of 1,500 U.S. troops in armored trucks to the autobahn to 
West Berlin.” . These measures required a series of prompt decisions that 

92 See Luns, Progress' Report on NATO, 6 NATO LETTER, No. 12, at 3, 8 (1958); 
P.-H. Spaak, Wuy. NATO? 35 (1959). 

98 See R. Hu, supra note 55, at 17. 947 NATO Letter, No. 1, at 11 { 1959). 

95 Id.,.No. 3, at 6-7 (1959). 96 Id., No. 4, at 13° (1959). 

37 Id., No. 6, at 15 (1959); id., No. 8, at 9 (1959). 

98 See 13 Keesinc’s CONTEMPORARY ARCHIVES 18163, 18223 (1961). 


88 These events are recounted, without mention of prior NATO consultations, in id., 
at 18274-75, 18277-78, 18307-10; A. SCHLESINGER, A THOUSAND Days 393-400 
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probably could not have been effectively coordinated beyond the inner 
circle of allies. Eventually, when the discussions among the four allies 
disintegrated, the others were brought in.1° The crisis cooled in October. 
Allied handling of relations with Eastern Europe since 1961 has followed 
much the same pattern: Council consultations before formal contacts and 
foreseeable events important to West European security, but not before 
steps in the gradual development of policy or before responses to genuine 
crises. For example, before the Federal Republic of Germany concluded 
its normalization treaty with the German Democratic Republic in 1972, it 
consulted its NATO allies? When the latter Government restricted 
foreign access to East Berlin in 1977, the three allies responsible for Berlin 
consulted within NATO before sending a written protést to the Soviet 
Union.*°? When the Prime Minister of Turkey planned to go to the Soviet 
Union in 1978 to sign a “political document” of good will, he discussed 
' the matter—though apparently without much give-and-take—in the NATO ` 
summit meeting of May 1978 before any specific language had been 
drafted.1°* Consultations lso have been held on policies to be adopted 
when President Tito of Yugoslavia leaves office.-°* On the other hand, 
there were only minimal ccnsultations in the North Atlantic Council while 
the West German Ostpolitik: was evolving toward normalization with East 
Germany and while some other members were pursuing détente with East- 
ern Europe in the 1960s. And in the crisis situation sparked by the 
Soviet invasion of Czechoslovakia in 1968, the United States did not consult 
its allies before sending two destroyers into the Black Sea. Some of the 
allies questioned the lack of cons-iltation.!°° 


(1965); T. SORENSEN, KENNEDY 593-56 (1965). See also A. BUCHAN, Crisis MANAGE- 
MENT 36-39 (The Atlantic Papers, NATO Series, Na. 2, 1966). 

100 See F. BEER, supra note 4, at 18-19. 

101 See the Final Communiqués of North Atlantic Council Ministerial sessions, Dec. 10, 
1971, and May 31, 1972, in NATO, Texrs or Fina, Communiquts 1949-1974, at 266 
and 276 (1975). 

102 See Atlantic News, Jan. 12, 1977, at 3. 

103 Interviews with Orme Wilson, pclitical affairs counselor, U.S, delegation to NATO, 
July 10, 1978, and with Francis J. Seidner, public affairs adviser, Bureau of European 
Affairs, U.S. Dept. of State, Aug. 1, 1978. See also N.Y. Times, May 30, 1978, at Al, 
col. 5 (city ed.). 

104 See R. Hin, supra note 55, at 1&7. 

105 See H. CLEVELAND, supra note 3, at 133, 136, 140: R. Hitt, supra note 55, at 
92-93. Hill notes that the allies did not expect extensive consultations from West 
Germany during its Ostpolitik pxase. 

See also Secretary of State Dean Rusk’s statement in Senate Hearings, supra note 22, 
pt. 5, at 161 (1966), mentioning discussions among the four major allies during the 
post-Berlin crisis period, but indicating that the other allies were merely briefed on 
them. 

The West German Governmezxt failed to consult all the allies before deciding to hold 
a presidential election in Berlin. See H. CLEVELAND, supra note 5, at 22, 

106 See H. CLEVELAND, supra note 5, at 20-21. It had been routine for the United 
States to send warships through the Cardahelles occasionally, in order to show that the 
” Black Sea is an international body af water. The State Department wished to say 
that this was just another routine visit, and thought NATO consultations would belie 
that. Ibid. 
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A final class of cases involving policies toward potential adversaries is 
represented by changes in U.S. strategic defense plans. Since NATO de- 
fenses rely heavily on the retaliatory capability of the United States on a 
global scale, as well as within Europe, significant changes in U.S. strategic 
defense policy are of vital interest to the alliance. Nevertheless, when 
Secretary of State Dulles announced the massive retaliation policy in 
January 1954, the NATO allies had simply been notified—not consulted— 
beforehand.’ In 1962 the Kennedy administration abruptly switched to 
a strategy of flexible response. There was little or no consultation with 
the NATO allies, who were left confused about the countermeasures the 
United States was planning in the event of a Soviet attack on Western 
Europe. The United States apparently decided in 1965 to produce 
MIRV’s (multiple independently targeted reentry vehicles) but did not 
inform its NATO allies until just before it made a proposal to the Soviet 
Union in March 1967 that the impending arms control talks include offen- 
sive systems in addition to antiballistic missiles.1°° 

In sum, NATO consultative practice regarding Eastern Europe has as- 
' sumed-the following pattern. The European NATO allies have strenuously 
asserted that the United States has a duty to consult them before making 
decisions on arms contro] negotiations only when the decisions could di- 
rectly and significantly weaken the defense of Western Europe. The 
United States has acquiesced in that relatively narrow assertion. Other- 
wise, the European allies themselves engage in prior consultations only in 
the case of a significant, foreseeable event involving Eastern Europe or 
when a specific, rather formal contact with Eastern Europe is contemplated, 
and then only if the situation is not a true emergency.”° 


V. DEVELOPMENTS OUTSIDE THE NORTH ATLANTIC TREATY AREA 
Confrontations 


The North Atlantic Alliance was established to defend a relatively well- 
defined area encompassing North America and Western Europe. The de- 


107 Interview with André de Staercke, supra note 59. The United States had already 
announced a massive retaliation policy relating to a Soviet attack on Western Europe. | 
The 1954 announcement applied to a Communist attack anywhere, if the attack could 
start a general war. | 

Secretary Dulles did acknowledge that the United States would consult its NATO 
allies if it actually had to retaliate massively. See R. Oscoop, Limiren War 208-13 
(1957). This appears to have been a recognition of the U.S. obligation under Article 4 
of the North Atlantic Treaty. See text at note 7, supra. 

A similar pledge to the NATO allies, relating to the use of nuclear weapons anywhere 
in the world, was made by the United States and the United Kingdom in 1962. See 
H. CLEVELAND, supra note 5, at 15-16. 

108 Staff of Senate Comm, on Government Operations, Basic Issues, in THE ATLANTIC 
ALLIANCE 7, 21 (H. Jackson ed., 1967). See also H. CLEVELAND, supra note 5, at 47. 

109 See J. NEWHOUSE, supra note 72, at 91. 

110 One form of true emergency central to NATO’s raison d’etre—an armed attack on 
Western Europe—has not occurred. As was discussed in the text at notes 49-50, 
supra, there is a formal NATO consultative procedure for the use of tactical nuclear 
weapons in such an emergency. 
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fense is directed against a possible attack from Eastern Europe. A working 
' hypothesis—at least in the early years of NATO—was that events outside 
these areas were of little concern to the alliance. Under that hypothesis, a 
member would not be expected to consult the others before acting outside 
the treaty area, even if a confrontation was involved. In practice, however, 
several crosscurrents have often -nfluenced the expectation and likelihood 
of prior consultation. ‘These inclcde such factors as the need to act quickly 
in a crisis, the likelihood of Sov-et military involvement, the prospect of 
escalation, the geographic proximity of the events to the treaty area, and 
the desire of individual allies to be associated with or eee from the 
policy of the acting ally. 

In the -1950’s Secretary of Stata John Foster Dulles made Alas that the 
United States, as a nation with worldwide responsibilities, might on oc- 
casion have to respond to a crisis outside the treaty area without waiting 
to consult its NATO allies. He zave a specific example: the protection of 
Taiwan in the event of an attack from the Chinese mainland. This 
principle, at least as it applied to an area half a globe away, does not seem 
to-have aroused any substantial opposition from the allies. _ 

It was another story, however, when Great Britain and France intervened 
militarily after President Nasser of Egypt nationalized the Suez Canal 
Company in 1956. They acted without consulting their NATO allies, who 
objected sharply not only to the lack of popeionon: but to what some 
viewed as attempts to deceive them. +? 

Another Middle Eastern incursion by NATO members occurred in 1958, 
when the United States and Great Britain landed forces in Lebanon and 
Jordan, respectively.. They acted at the invitation of those Governments 
and in response to a volatile si-uation sparked by the overthrow of the 
Iraqi Government under circumstances that could have led to insurrection 
in Lebanon and Jordan. It appears that the United States and the United 
Kingdom did consult in the North Atlantic Council before matters came to 
a head, warning that they would respond to requests for help in a crisis. 
A number of the allies preferred not to become involved, and accordingly 
remained silent. ,Apparently, there was no consultation immediately pre- 
ceding the decision to land forces.7* : 

Decisions were made on decolonization by the European allies without 
significant NATO consultation during the most turbulent period of self- 
determination, which extended f-om the granting of independence to India 
and Indonesia shortly after World War II through the hostilities in the 


111 See Dulles, Developing NATC in Peace, 34 Derr Stare Buri. 706, 709-10 
(1956); M. BALL, supra note 63, at 137, 

112 Interview with André de Staercke, supra note 59. See F. BEER, supra note 4, at 
13; Brosio, supra note 73, at 115, noting President Eisenhower's outburst at the British- 
French conduct. 

118 See Prime ‘Minister Macmillan’ s statement o july 17, 1958, in 6 NATO LETTER, 
No, 8, at 10-11 (1958); Luns, suprc note 92, at 8-9; F. BEER, supra note 4, at 29; 
Jordan & Newman, The Secretary-Gereral of NATO and Multinationai Political Dender- 
ship, 30 Int’. J. (Canada) 732, 754 1.55 (1975). 
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' former., Belgian Congo beginning in 1960. That period saw a number of 


crises over decolonization for the Euròpean states involved, sometimes with 


important implications for other members of the alliance. This .was -true 
not only in the Congo, but in such places as Algeria and Indochina as well. - 


Nevertheless, it took the United Nations involvement in the Congo and the 
jockeying for position there by the superpowers to generate any real in- 


_ terest among the allies in being consulted collectively before controversial 


decisions about decolonization were made.** 
In the 1960’s and early 1970’s the ‘United States ‘took or threatened mil- 


_ itary action in several situations arising outside the treaty area. In at least 
one case the United States attempted to consult but was largely rebufted;. 


in some cases it neither attempted nor was expected to consult; and in two 
cases it consulted the other allies so hurriedly that there was insufficient 
opportunity for input to satisfy them. 

The first case grew out of the. U.S. involvement in Vietnam. Although 


the Johnson administration insisted that the war was a NATO concern, the’ 


allies preferred not to become .involved so long as there was no direct 
U.S.-Soviet confrontation.* Even when there was a dramatic escalation, 
as when the United States sent ground troops into Cambodia, the allies did 
not make a serious issue of NATO consultation.’ Other instances in which 
the United States neither consulted NATO nor was criticized for the omis- 
sion included the Bay of Pigs invasion in 1961,” the intervention in the 
Dominican Republic in 1965,3 and the. Mayaguez incident in 1975. 


Despite the possible spillover from all these situations to relations between 
the alliance-and Eastern Europe; the allies simply KERE thomi as too re- | 
- mote for concern. i = * 
In quite another category were the Cuban missile crisis in 1962 and the | 


U.S. worldwide` military alert during the 1973 Middle Eastern war. Be- 
cause of the element of Soviet-U.S. conirontation; the allies were vitally 
concerned.: The problem was time. ` 

It would have'takenm about 10 days from the U:S. discovery of Cuban 
launching pads and missile-designed buildings until the missiles could 
be on the pads ready for firing. President Kennedy had to consult -his, 
own experts and senior political-military advisers before deciding what 
to do, and apparently felt that he could not afford the luxury of seeking 
another set of opinions from another set of potential advisers, his partners 


114 See A. BUCHAN, supra ‘dete 99, at 24; F. BEER, supra note 4, at 16, 92. 

115 See Neff, supra note 20, at 8; R. HLL, supra note 55, at 89. 

116 For an account of the U.S. decisionmaking process regarding the Cambodian 
incursion, see M. & B. Kaus, Kissincer 154-64 (1974). To 

117 See A. Bucsan, NATO in THE 1960s, at 119 (rev. ed. 1963). 

118 See A. BUCHAN, supra note 99, at 34-35, 

119 See R. HILL, supra note 55, at 71, putting the situation hypothetically but in such 
a manner as to suggest that there was no consultation. See also R. Rowan, Tue Four 
Days oF Mayacuez 66-70, 88-92, 140-44, 172-80 (1975), diseussing the U. S. decision- 
making without mentioning NATO consultation. =l 
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in NATO.: Just before annourcing his decision, he sent Dean Acheson 
hurriedly to Europe. to notify the allies. Although Acheson is reported’ 
‘to have told General de Gaulle that he was there merely to inform, not 
to consult, the then dean of the NATO ambassadorial corps, Belgian Per- 
manent Representative André de Staercke, recalls that Acheson actually 
-. asked him whether the allies hed any objection to the U.S. plan. Am- - 
bassador de Staercke called the NATO Secretary General and told him 
they had only a few minutes to decide whether to raise any objections. 
They did not, and undoubtedly would not have done so under the circum- 
stances even if they had disagreed with the American plan. At the 
next ministerial meeting of the North Atlantic Council some questions were 
raised regarding consultation in such crises; “but no real complaint was 
made against the United States For the manner in which the allies were 
consulted or informed.” +? ' 

The 1973 worldwide military slert was called in response to a message 
from General Secretary Brezhnev to President Nixon complaining about- 
alleged Israeli violations ož an agreed cease-fire after Israeli. forces had 
crossed the Suez Canal. Brezhaev’s message proposed that the United 
. States and the Soviet Union urgently dispatch peacekeeping contingents 
to Egypt—a proposal the Unitec States had already firmly rejected—and 
said that if the United States did not do so, the Soviet Union “should be 
faced with the necessity urgently to consider the questiom of taking appro- 
priate steps unilaterally. > Israel cannot be allowed to get away, with the 
violations.” = A hastily assemtled group of U.S. governmental experts, 
led by Secretary of State Kissing2r, concluded that there was a high prob- 
ability of some kind of unilateral Soviet move. Informed of this, the 
President called the first- stage of the worldwide military alert within 2 
hours of the receipt of Brezhnev's message. Although Kissinger telephoned 
the NATO military commander in Europe, he merely sent a middle-of- 
 the-night cable to the U.S. political delegation at NATO headquarters in ~~” 
Brussels, which instructed the delegation to inform the allies. Because 
of technical problems in the “ATO communications system, the allies” 
were not actually informed until a few hours later.**4 

Ambassador de Staercke, then still dean of the NATO ai bassadorial 
corps, protested that if the Secretary of State could call the NATO military 
commander, he could also have called the NATO Secretary General and 
the dean of the ambassadors.1% Other NATO allies made it clear that 
. they expected such prior consu.tation as was practicable under the’ cir- 


uae See A. SCHLESINGER, supra note 99, at ‘803; A, BucHaN, supra note 99, at 33-34, 
4l. ` Nevertheless, the President did consider the effects an NATO of the decisions lie 
was making. See R. Kennepy, THIRTEEN Days 98-99 (1969). 

121 Interview with André de Staercke, supra note 59. The exchange between Acheson 
and de Gaulle is set forth in E. ABEL, THE Misse Crisis 112 (1966). 

122’Statement of H. C. Green, Canadian Secretary of State for External Affairs, in 3 
CanaviaN Panu, Des., H. C., 25th Pacl., lst Sess. 2699 (1962). 

123 Quoted in M. & B. Kan, supra note 116, at 490. 

124 Id. at 490-93; interview with André de Staercke, supra note 59. 

/ 125 Interview with André de Szaerc’c2, supra note 59. 
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cumstances, though they recognized that full consultations would not have 
been possible—at least if the Soviet threat was as serious as the U.S. 
decisionmakers had thought.'*° Publicly and privately, the United States 
‘conceded that it had not engaged in adequate consultations at the height 
of the crisis and that it would be willing to review its consultative proce- 
dures, although it reserved the right to proceed without extensive con- 
sultations in an emergency." As a result of the procedural review, the 
United States pledged to consult any NATO ally before U.S. forces on 
the ally’s territory are alerted. ues 


Political Developments 


Some decisions relating to events outside the treaty area are significant 
to the alliance, even though they do not involve immediate crises. To the 
extent that they do not, any expectation of prior consultation is weakened. 
For example, the United States, the United Kingdom, France, Belgium, 
and the Federal Republic of Germany did not ‘consult the smaller NATO 
states before deciding to meet in Paris in June 1978 to consider playing 
a larger role in Africa following the abortive Shaba’ invasion earlier that 
year.*?? However, once they had decided to meet (and had thus taken 
the first step toward more active involvement in Zaire and perhaps in all 
of Africa), they did discuss their plans at the NATO summit meeting of 
May 1978.1%° Later that summer, the United States failed to consult its 
NATO allies before President Carter decided to invite Egyptian President 
Sadat and Israeli Prime Minister Begin to the important Camp David 
summit meeting at which a framework for resolving their differences was 
worked out. The allies did not expect to be consulted.*** 


126 See Neff, supra note 20, at 7-8; M & B. Kars, supra note 116, at 497. Some 
responsible U.S, Government officials assessed the Soviet threat somewhat differently 
than did the Secretary of State, and he assessed it differently than did the President. 
See M. & B. KALB, supra note 116, at 497-98. 

127 Interview with André de Staercke. supra note 59; M. & B. KALB, supra note 
116, at 499; Kissinger, The United States and a Unifying Europe: The Necessity for 
Partnership,.69 Derr State BuLL. 777, 779 (1973); statement of Arthur Hartman, 
Assistant Secretary of State for European Affairs, in United States-Europe Relations and 
the 1973 Middle East War: Hearings Before the Subcomms. on Europe and on the 
Near East and South Asia of the House Comm. on Foreign Affairs, 93d Cong., Ist & 2d 
Sess. 31-32, 48-49, 57 (1974). See also R. Hu, supra note 55, at 26-27. 

_ 128 Interview with Stephen J. Ledogar, supra note 84. 

129 The Netherlands and Norway were first informed of the impending Paris meeting 
at the May NATO summit meeting in Washington. Het Paroql, June 16, 1978 (transla- 
tion by U.S. mission to NATO). 

"130 Secretary of State Cyrus Vance, press briefing, May 30, 1978, in Dep’T STATE 
Burt., No. 2016, July 1978, at 5. 

131 The Carter decision was made immediately after President Sadat announced that 
he would not resume direct peace talks with Israel, and involved little or no input even 
from President Carters own foreign policy advisers. See 38 Facts on Fie 581, 601-02 
(1978); Washington Post, Aug. 18, 1978, at A6, cols. 3-4. The allies expected only 
to be informed of developments in Middle East talks. See Atlantic News, July 26, 197 8, 
at 4. 


402 THE AMERICAN; JOURNAL OF INTERNATIONAL LAW [Vol. 73 | 


In a significant series of decisions focused outside the treaty area, the 
NATO allies have made overtures to the People’s Republic of China, which 
have often led to its being recognized as the Government of China. On 
this matter, the consultative practice within NATO'has been inconsistent. 
Thus, although thé Canadien Government at one point thought ‘it was 
required to (and did) consult its NATO allies before recognizing the 
People’s Republic, France zid not consult them before extending recog- — 
nition.** The ‘United States bypassed NATO on Henry Kissinger’s first, — 
secret trip to Peking. It was taken to task for forgetting its alleged NATO 
obligation to consult.: Nevertheless, when. the United States formally 
recognized the People’s Republic on January I, 1979, it felt no greater 
duty to its NATO allies than to give them prior notification of its intent, 
, and the allies expected no more.-*4 , 3 

These inconsistencies sugzest that there is no NATO norm for ae 
consultation relating to poittical:y sensitive acts outside the treaty area, 
‘at least insofar as the acts do not raise the specter of armed confrontation 
with the Soviet Union.1** But when that specter does exist, the allies 
expect prior consultation to the éxtent that it is feasible under the cir- 
cumstances. Although the U.S. practice during the Cuban missile crisis . 
was inconclusive on this point, the assertion-acquiescence processes set 
into motion by the 1956 Britisk-French Suez intervention and the 1973 - 
U.S. worldwide military ale=t support the norm. In both cases the allies 
protested what they consicered to be inadequate prior consultation, and 
the states whose actions precipitated the protests acquiesced by joining 
in the ensuing declarations call-ng for effective prior consultations: the 
three wise men’s Council-acprovd report of 1956 and the Declaration on 
Atlantic Relations of 1974. The 1956 prescription, in turn; lends normative 
significance to the NATO consuitations in 1958 on American and British - 
intentions regarding Lebancn and Jordan. 


132 See statements of Paul Mertin, Canadian Secretary of State for Foreign Affairs, in | 
3 CANADIAN ParL. Des., H.C., 26th Parl., 2d Sess. 3307, end 4 id. at 3479-80 '( 1964). | 
France recognized the People’s Fepublic in 1964, but Canada did not do so until 1970. 

133 See Brosio, supra note 73, et 116, 

134 Interview with Orme Wilson, supra note 103; R. Hi, supra note 46, at 40. 

See also Washington Post, Dec. 17, 1978, at A9, col. 1. 

- 185 This may also be true regerding acts closer to home than those discussed in the 
text. On `a number of occasions the Ellies let their desire to be disassociated from any 
contacts with Franco Spain overzide aay desire they-may have had to be consulted be- 
-fore an individual ally took a sep imvolving Spain. For example, the United States 
simply kept its allies informed (that being all they wanted) as it negotiated a friendship 
and cooperation treaty with Spzin, ‘See statement of Robert J. McCloskey, Ambassador 
at Large, in Spanish Base Treats: Hecrings Before the Senate Comm. on Foreign Rela- 
tions, 94th Cong.; 2d Sess. 7, 9.(1975); Final Communiqué of the Defence Planning 
Comm., May 23, 1975, para. 5, in NATO Fina Communiqués 1975, at 11, 12. When 
the Federal Republic of Germary explored the possibility of establishing Spanish bases 
in 1959, it consulted only the mejor alies. See G. Lisxa, supra note 63, at 74-75. The 
United Kingdom would not normally consult the allies before drafting a note to Spain’: ` 
conceming Gibraltar. R. Hm, supra note 55, at 97. ; i 
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It is perhaps debatable whether this rad of state ma iee is sufficient 
to establish a binding procedural norm requiring: prior consultation when 
a NATO ally faces a decision on events outside the treaty area that could 
lead to an armed confrontation with the Soviet Union or its allies. The 
better view is that the record does establish the duty to consult, insofar 
as consultation is feasible under the circumstances. That there are only 


a few instances of state practice in this connection reflects the relative . 


(and happy) paucity of armed confrontations with the Eastern bloc. 
When the occasions for state practice are few, and the assertion-acqui- 
escence record is both reasonably clear in those few instances and con- 
sistent with the shared goals of the only interested states, a special custom 
can arise. It probably has arisen in this instance. 


VI. EcoNomic AND ENVIRONMENTAL PoLicies 


Article 2 of the North Atlantic Treaty provides in part that the allies 
“will seek. to eliminate conflict in their international economic policies 


and will encourage economic collaboration between any or all of them.” 1 _ 


This’ does not expressly require prior consultations, but as was noted earlier 
‘in this study, in 1956 the Council approved the three wise men’s recom- 


mendation that NATO consultations be held whenever economic issues 


. arise with political:or defense implications or with consequences for the 
economic health of the Atlantic community as a whole. The latter part 


of this advice’ has not always been followed. For example, it was ignored. 


in August 1971 when the United States imposed an import surcharge of 10 
percent and closed the “gold window” backing the U.S. dollar—actions 
with obvious consequences for the economic health of the Atlantic com- 


munity. From the first, in fact, attempts to coordinate economic policies... 


within the alliance have been largely unsuccessful.1*° 
On the. other hand, there is a long record of prior consultation regarding 


decisions to supply militarily useful goods or technology to Communist | 


countries. The consultations do not actually take place in a NATO forum, 
but in the Coordinating Committee (COCOM), a loosely structured but 
security-conscious group ‘based in Paris. COCOM consists of Japan and 
all NATO states except Iceland., Formed in 1949, it maintains periodi- 


cally changing, unanimously adopted lists of items that member states. 


normally will not send to Communist countries unless an exception has 
-been granted by unanimous consent. 

' The exception procedure amounts to an arrangement for providing prior 
consultation rather than formal veto power, because COCOM decisions, 
given after confidential discussions in Paris, are recommendatory only, 


136 North Atlantic Treaty, supra note 3, Art. 2. 
137 See text at notes 10-11, supra. The 1974 Declaration on Atlantic Relations, supra 


note 14, says that the allies “will work to remove sources of conflict between their, 


economic policies and to: encourage economic co-operation with one. another.” ‘se 

138 See Brosio, supra note.73, at 116. 
-| 138 See G. Wright, NATO in the New International Order, ‘36 BEHIND THE HEADLINES, 
_No. 4, at 5 (1978). . 


{ 


ets 
f 
Pees r 
-o imah a 


404 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 73 


Each member retains the power of final decision, although it is very 
unusual for a member not to accept a COCOM recommendation.° It is 
also very unusual for 4 member to try to circumvent COCOM by selling 
a listed item to a Communist country without submitting the matter for 
discussion in Paris.#* Consequently, although there is no treaty obligation 
to submit any matter to COCOM or to abide by its recommendations, 
there appears to be a customary norm among member states to submit 
proposed sales of listed items and to give significant—perhaps conclusive— 
weight to COCOM’s recommendations. 

NATO's concern with the environment is expressed through its Com- 
mittee on the Challenges af Modern Society (CCMS), created in 1969 
at the urging of the United States. The primary focus of CCMS is on 
pilot environmental studies conducted by individual member states. CCMS 
meets twice a year, once to consider the pilot studies and once to conduct 
round-table discussions on matters of mutual interest. Although the 
round-table discussions have sometimes been occasions for consultation 
regarding such proposed measures as the U.S. fluorocarbon ban and air- 
craft noise regulations,” the yeas hiatus between round tables and the 
practice of discussing only ane issue at each meeting prevent CCMS from 
becoming a forum where member states would routinely consult the others 
before taking any environmentally related action that could adversely affect 
them. ' 


SYNTHESIS 


NATO practice establishes that there is an obligatory norm for con- 
sultation within the alliance before a member government makes a final 
decision on a course of action that (1) could have a direct, adverse effect 
on the alliance’s collective ability to defend against an attack from out- 
side the treaty area, or (2) coulc significantly enhance the military capa- 
bility of those states presumed most likely to attack, i.e., those controlled 


140 See Export Licensing of Advanced Technology: A Review: Hearing Before the 
Subcomm. on International Trade and Commerce of the Hause Comm. on International 
Relations, 94th Cong., 2d Sess., pt. 1, at 50-51, 61 (1976); Extension of the Export 
Administration Act: Hearings Before the Subcomm. on International Finance of the 
Senate Comm. on Banking, Housing aad Urban Affairs, 94th Cong., 2d Sess. 174-75 
(1976). 

141 One instance in which there may nave been circumvention was the license granted 
in 1975 by Rolls Royce to the People’s Republic of China for the manufacture of Spey 
jet engines. The license may have substantially accelerated the development of Chinese 
propulsion design and production technology, according to a CIA statement in House 
Hearings, supra note 140, pt. 2, at 8 ı 1976). The proposed deal had been submitted 
to COCOM in 1973, but had been withdrawn after some members expressed reserva- 
tions. It was not resubmitted, but the United Kingdom did consult at least some of the 
allies bilaterally. See Rolls-Royce Deal: Its Political and Military Meaning, excerpted 
from Business CHINA, Feb. 6, 1676, in id. at 26-27; Financial Times, Dec. 23, 1975, at 
4, col. 5. 

142 Interview with James Sampas, CCMS Project Officer, July 5, 1978. 

143 On the limitations of CCMS, see Kyba, Environmental Co-operation To Meet 
Political Objectives, INTERNATIONAL Perspectives, July—Aug. 1977, at 11. 
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by Communist governments. These two cases, of course,’ are opposite 
sides of the same coin. 

This norm is supported not only by the implied duty of parties to the 
North Atlantic Treaty to consult before denouncing the treaty, but by the 
regular defense budget consultative procedure, the consultative procedure 
stipulated by the Council in 1955 for extraordinary force reductions, the 
U.S. practice of consulting before appointing SACEUR, and the evolving 
practice of consulting before undertaking arms contro] negotiations that 
are particularly likely to affect means of defense relied upon by the Euro- 
pean allies. As for the other side of the coin, the well-established COCOM 
-procedure supports the norm. 

There are some limitations. The norm does not require consultations 
before an initial decision is made, even if the decision establishes a general 
course of action that is irreversible for all practical purposes. An example 
would be the decisions by several allies to reduce their forces assigned ‘to 
NATO, The duty arises, in other words, only before a final decision is 
made that establishes the particulars of what is to be done. Even that 
norm does not extend to decisions to take an action that could weaken 
the ability of an individual ally to participate in the common defense. 
_ Those decisions usually are made in an atmosphere of such tension be- 
tween the allies directly involved that consultations within the alliance 
have not occurred and could not reasonably be expected. 

A second obligatory norm requires such NATO consultations as are 
feasible when an ally contemplates action within or outside the treaty 
area that could lead, in the short, run, to armed confrontation with the 
‘Soviet Union or could seriously exacerbate an existing confrontation with 
it. Support for this norm is found in the treaty’s implied duty to consult 
before countering a threat to the territory, independence, or security of 
any party; it is also found in the NATO procedure on the use of tactical 
nuclear weapons, as well as in the assertions and acquiescences when 
individual allies have acted in crises, particularly in the Middle East. 

Consultations ‘that could cripple decisionmaking in a crisis are not 
required. Nevertheless, as the allied response to the 1973 worldwide alert 
shows, the duty is not excused merely because the acting state perceives 
a need for a quick decision. Nor is the duty, as it applies to confrontation 
situations, simply a duty to consult after an initial decision but before a 
final one. The expectation is that the allies will be taken into the basic 
decisionmaking process insofar as is practicable under the prevailing 
circumstances. 

There have been a number of nonconfrontation situations outside the ~ 
treaty area, in which the decisions of individual allies could have affected 
the interests of others. Sometimes there have been prior consultations in 
these cases, but not with such consistency as to establish an obligation. 

This study has shown that normative expectations have arisen in the 
alliance beyond the narrow ones found strictly in the North Atlantic 
Treaty. The expectations have arisen partly from provisions in the treaty 
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itself and AR TA Council declarations and . statements by NATO 
Secretaries General and U.S. Presidents, but also from less formal practice. , 
As a result, prior consultations aré required in the two categories discussed 
above. But this study has also shown that, despite the sweeping language 
sometimes found in the declarations and statements, there is no- all-encom- 
passing duty to consult whenever an individual government’s decision 
might affect the interests of its NATO allies. ‘The political-military alliance 
has not yet reached that stage of shared decisionmaking. 
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DISPUTE SETTLEMENT UNDER THE VIENNA 
CONVENTION ON SUCCESSION OF STATES 
= IN RESPECT OF TREATIES 


By Roberto Lavalle V.* 


f 


The Vienna Convention on Succession of States in Respect of Treaties 


, (the Convention),!: adopted on August 23, 1978, by the United Nations 


Conference on Succession of States in Respect of Treaties,? contains five 
articles, numbered 41 to 45, forming part VI of the Convention,’ entitled 
“Settlement of Disputes.” As this title implies, those articles set forth 
methods and procedures to be applied for settling disputes relating to the 
interpretation and application of the Convention. They are complemented 
by an annex to the Convention, which specifies the modalities of a con- 


ciliation procedure that is the subject of Article 42.* 


These five articles and the annex figure among the major additions made -~ 
by the conference to the “basic proposal” on which, in conformity with 


* The anther a member of the Office of Legal Affairs of the- United Nations : 
Secretariat, is indebted to his friend and’ colleague, A. O. Adede, ‘for constructive 
criticism of initial drafts of this article. The views it contains are, however, goad 
personal and attributable exclusively to the author. 

1 Text in 72 AJIL 971 and UN Doc. A/CONF.80/31 (1978) and Corr.1 (English 
only) and Corr.2 (French only). At the time of writing, none of the documents cited 
in this paper had yet appeared in the’ published Official Records of the conference, 

2 The General Assembly of the United Nations, by . Resolution 3496 (XXX) of 


. December 15, 1975, decided to convene .a conference of plenipotentiaries in 1977 to 


consider the “draft articles on succession of Statés in respect of treaties” adopted by . 
the International Law Commission at its 26th session (Report of the International ‘Law ° 


Commission on the work of its 26th session, chapter H, section D, 29 UN GAOR, 3 


Supp. (No. 10) 16, UN Doc, A/9610/Rev.1 (1975)), and to embody the results of 
its work in an international convention and such other instruments as it might deem ap- 


' propriate. By its Resolution 31/18 of November 24, 1976, thé General Assembly — 


decided, inter alia, that the conference was to meet at Vienna from April 4 to May 6, 
1977, and requested the Secretary-General to invite “all States” to participate. As the 
conference was unable to complete its work within this time, the General Assembly, 
on the recommendation of the conference (see the confererice’s report on its work in 
1977, issued under the symbol UN Doc: A/CONF.80/15), approved, by Resolution 
32/47 of December 8, 1977, the convening of a resumed session, which was held in 
Vienna from July 31 to August 23, 1978. 

3In accordance with Article 49( 1), the Convention, to which “all. States” may become 
parties (Arts. 46 and 48), is to enter into force on the 30th day after at least 15 states 


‘have taken action to become parties to it. The formalities by which a state becomes a 
party to the Convention were, up to February 28, 1979, signature followed by ratification F 


and, thenceforth, accession; { Arts. 46-to 48). At the time of writing, the Convention 
has been signed.by 15 states, none of which have ratified. Nor have any instruments 


_ of accession been deposited. It is therefore not yet in force. No declarations under 


Article 43: have been made as yet. 

4 This annex is identical with the annex to the Vienna Convention on the Law ae 
Treaties ( reprinted in 63 AJIL 875-(1969), 8 ILM 679 (1969)) except in two respects, 
one of which is of pure form. 
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General Assembly Resolution 31/18 of November 24, 1976, it based its 
work, namely, the “draft a-ticles on succession of States in respect of 
treaties” prepared by the International Law Commission at its 26th session. 

On the one hand, part VI of the Convention suffers from certain tech- 
nical shortcomings and raises prcblems of interpretation. On the other, 
it innovates, in a remarkable way, with respect to a matter as important 
and, it would seem, well sett'ed as the means of ccnferring jurisdiction on 
the International Court of Justice (the Court). For these reasons a 
critical review of the provisions of art VI of the Convention is of con- 
siderable interest. l 

The first three articles of part VI, numbered 41 to 43, together with 
the annex to the Conventior, lay down a three-stage procedure for the 
settlement of disputes relating to the interpretation or application of the 
Convention that may arise Letween states parties to it. Article 41 makes 
provision for the first stage by stating that consultations and negotiations 
are to be held at the request of any of the parties to one of the disputes 
in question. Article 42 and the ennex spell out the conditians precedent - 
to and the modalities of the second stage, which is a mandatory concilia- 
tion procedure, applicable if the consultations and negotiations have been 
to no avail. The third and final stage is the sequel to an unsuccessful 
conciliation procedure. It cea only be applied, however, if the states con- 
cerned have so agreed (in a general manner} in advance. This final stage 
is the subject of Article 43, which provides for what appears to be the 
conferment of jurisdiction oz the Court by a system reminiscent of that 
of Article 36(2) of the Stacite of the Court (the Statute), or, alterna- 
tively, arbitration on the basis of a like system. 

Since the majority of the questions to be discussed here concern the 
interpretation of the provisiors of part VI, it should be noted at the outset 
that, except for one particule? relating to Article 42, the legislative history 
of the Convention is not helpful in interpreting those provisions. The . 
“draft articles on succession of States in respect of treaties” contain no 
dispute settlement provisions The conference did not begin to prepare 
such provisions until its resumed session, held from July 31 to August 23, 
1978.5 On August 8, the Committee of the Whole, to which the confer- 
ence had entrusted the task of elaborating the text of the Canvention, set 
up, following initial consideration of the question of dispute settlement 
provisions, an Ad Hoc Growp on Peaceful Settlement of Disputes, which 
was responsible for formulaticg the provisions in question.° Unfortunately, 


5 At the 1977 session, the Urzed States proposed the insertion of an article on 
settlement of disputes to be numbzred 39 b’s, together with an annex to the Convention 
relating to that article. (For the -exts, see the report of the conference, supra note 2, 
at 89-91 of the English version.) This proposal was not dealt with until the resumed 
session of the conference. At thaz session, the Committee of the Whole considered it 
in revised form (for the revised text, sce UN Doc. A/CONF.80/C.1/L.61 (1978), at 
66-67), together with an alternetive acticle proposed by the Netherlands at the re- 
sumed session and later withdrawr (for the text, see id. at 68). 

6 At its 45th meeting on August 4, 1978, the committee decided to set up the Ad 
Hoc Group on Peaceful Settlemenc of Disputes, the composition of which (see note 7 
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no records exist, of the ‘deliberations of that body, whose report recom-- 
ménds, without commenting on them in any way, the adoption of five 
articles and an annex.’ They were to become, following the adoption of 
certain revisions recommended by the Drafting Committee of the con- 
ference, Articles 41 to 45 and the annex of the Convention. 

The draft articles, which had been adopted by the Ad Hoc Group with- 
out titles, and the annex were referred by the Committee of. the Whole 
to the Drafting Committee, not only for review with regard to form, but 
also for recommendations concerning the, titles of the individual articles 
and the way in which they were to be incorporated into the Convention.® 


infra), however, was not determined until the 49th meeting, held on August 8. At- 
its 46th meeting on August 7,-the committee, decided to postpone further consideration 
of the proposals by the United States and the Netherlands (see note 5 supra) until 
the Ad Hoc Group had made its recommendations on them, 

7 The Ad Hoc Group was composed of 15 states, as follows: Brazil, Bulgaria, Czecho- 
slovakia, Guyana, Iraq, Malaysia, Mali, the Netherlands, Niger, Sri Lanka, Swaziland, 
the USSR, the United Kingdom, the United States, and Venezuela. It. was “open 
ended” in the sense that states participating in the conference with a particular interest 
in its work were allowed to participate. On August 14, the Ad Hoc Group adopted 
its report (UN Doc. A/CONF.80/L.60 (19781 and Corr.1), which contained no refer- 
ence at all to the proposal by the United States and the alternative proposal by the 
Netherlands (which was withdrawn on the following day at the 52nd meeting). The 
report was considered by the Committee of the Whole at its 51st and 52nd meetings, 
held on August 15. The 5 articles recommended by the Ad Hoc Group read as 
follows: : 


Article A 


If a dispute regarding the interpretation or application of the present Conven- 
tion arises between two or more States parties they shall seek to resolve it by a 
process of consultation and negotiation upon the request of any of them. 


‘Article B 


If the dispute is not resolved within six months of the date on which the request 
referred to in article A has been made, any party to the dispute may submit it to 
the conciliation procedure in the Annex to this Convention by submitting a request 

` to that effect to the Secretary-General of the United Nations and to the other 
State party or States parties to the dispute. 


Article C 


Any State party to the present Convention, at the time of signature or ratifica- 
tion of this Convention or accession thereto or at any time thereafter, may, by 
notification to the depositary, declare that, where a dispute has not been resolved 
by the application of the procedures set forth in articles A and B, such dispute 
may be submitted for a decision to the International. Court of Justice by a written 
application of any party to the dispute, or in the alternative to arbitration, pro- 
vided that the other State party to the dispute has made a like declaration. 


Articie D 
‘Without prejudice to articles A, B and C, if a dispute regarding the interpreta- 
tion or application of the present Convention arises between two or more States 
parties, they may by common consent, agree to submit it to arbitration, or to the 
International Court of Justice, or to any other appropriate procedure for the settle- 
ment of disputes. ` 


Article E 


Nothing in the foregoing articles shall affect the rights or obligations of: the 
parties under any provisions in force binding the parties with regard to the settle- 
ment of disputes. a ' 

8 The Committee of the Whole made this decision at its 52nd meeting, held on 


~ August 15, 
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The Drafting Goimaites, for Se meetings no records were provided, 
made fairly extensive changes in -he draft articles, proposed a title for each - 
of them, and recommended that. they make up part VI of the Convention, 
to be entitled “Settlement of Disputes.”*® In introducing the corresponding | 
reports of the Drafting Committee to the Committee of the Whole, the 
chairman of the former made a remark that sheds light on the interpreta- 
tion of Article 42.*° Certain other remarks relating to the interpretation 
of that article are to be found in the records of the meetings of the Com- 
mittee of the Whole, which adopted the provisions proposed by the Ad 
Hoc Group, as revised and with the titles recommended by the Drafting 
Committee, without change. The remarks concerning Article 42—to be 
specified in due course-—deal w-th the same point and are to the same 
" effect; they constitute the one element of the travaux préparatoires that is — 
helpful in interpreting the provisions of part VI of the Convention. In 
contrast, the records of the Plenary, which adopted the text of the Con- 
vention proposed by the Committee of the Whole without change, do not 
contain any element at all that can be helpful in interpreting part VI. 


I. PROBLEMS OF JNTEFPRETATION RAISED BY ARTICLES 4] AND 42 


At the first meeting of the Committee of the Whole at which the report 
of the Ad Hoc Group was considered, the representative of Madagascar- 
said that the provision (Article A, quoted in footnote 7) that was to 
become Article 41 might “result :n a dilatory procedure” by providing for — 
“both consultation and negotiation.” He added that, in his opinion, the 
“notion of consultation was not very. precise in meaning, and article A was 
intended to refer to diplomatic procedure,” for which reason “it would 
be better to delete the reference to consultation, which had a legal con- 
notation, and replace it by a reference to diplomatic negotiations”! At 
the same meeting, the representetive of Greece subsequently argued that 
the word “consultation” in Article A should be deleted, “since consultation 
and negotiation were two different things, and recourse to consultation , 
might unduly protract the procedure for settlement of disputes.”*2 On 
the other hand, the represe=tativ2 of Sierra Leone observed that “the pro- 
cess of consultation and nezotiaton had been referred to in article A be-- 
cause it was the classical means of settling disputes.” 1? At the following 
meeting, the representative of Mali expressed disagreement with the view 
that the word “consultation” shorld be deleted, adding that this word and 
“negotiation” had “virtually the same meaning, except that ‘negotiation’ 


® The two reports of the Dracting Committee to the Committee of the Whole re- 
garding part VI and the annex to the Convention (UN Docs. A/CONF.80/C.1/9 
(1978), which contains the text of part VI, and A/CONF.80/C.1/9/Add.1 (1978), 
which contains that of the annex) merely give the proposed texts, without any comment. 

10 The reports were introduced at the 57th meeting of the Committee of the Whole, 
held on. August 22. (The sunimary record of ‘this meeting is UN Doc. A/CONF.80/ 
C.1/SR.57.) 

11 See UN Doc. A/CONF.80;C.1/SR:51 (1978), at 4 af the a version. The 
meeting was held on August 15 

12 Id. at 8. l Ko 13 Id. at 10. 
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had diplomatic implications.” 1* Later at that meeting, the representative 
of Somalia observed that the- “use of the term ‘consultation and negotiation 
in article A was not a substantive issue.” as 

The term “negotiation” is far more common in treaty provisions dealing 
with dispute settlement than “consultation.” 1€ Moreover, unlike the latter, 
it has been elaborated on by the Court and its predecessor.. It appears, . 
therefore, that in drafting Article 41, the conference would’ have been 
better advised: had it referred simply to “a process of negotiation” or just 
“negotiations.” ‘It would seem, however, that, given the fluidity of the 
underlying notions and the duty of a state to act in good faith whenever 
it seeks to settle a dispute,**. the representatives: of Mali and Somalia had | 
some grounds for playing down the issue. 
The most important question to be considered with regard to Articles 41 
‘and 42 and the annex concerns the “request” for consultation and negotia- 
tion that is mentioned in the former article and again referred to in the next. 
This characteristic of Articles 41 and 42, which appears to be unprecedented 
in multilateral treaties and is uncommon in bilateral ones,!? raises several 
problems of interpretation. 


14 See UN Doc. A/CONF.80/C.1/SR.52 «(1878), at 3 of the English version. The 
meeting was held on August 15. ' 

15 Id. at 5. ; 
`} 16 Article 33(1) of the Charter refers to “negotiation,” not to consultation, as one 
of the peaceful means of settling international disputes. The word “consultation” is 
normally used in treaties in. connection with practical difficulties that arise in the 
application of the treaties but fall short of disputes, which difficulties the parties are 
enjoined to resolve by means of consultations. (But see Article 84 of the Vienna 
Convention on the Representation of States in their Relations with International Or- 
.- ganizations of a Universal Character [text in 69 AJIL 730 (1975)], which provides ' 
for consultations, prior to conciliation, between states parties to disputes relating to 
the application or interpretation of the convention. ) 

17 See para. 87 of the judgment of the Court in the North Sea Continental Shelf 
cases, [1969]. ICJ Rer. 47-48. 

18 In his statement at the 5lst meeting of the Committee of the Whole, supra note 
13, the, representative of Sierra Leone alluded to that idea, stating that “to meet the 
concern of those who feared that consultation and negotiation would delay the settle- 
ment of disputes; it could be expressly stated [in Article A] that they must be con- 
ducted in good faith.” 

19 None of the provisions of the treaties governing the ardito of the Court listed 
in the 1977-1978 Yearbook of the Court refer to requests for negotiations -and consulta-’ 
tions. (See this publication at 79-94.) The same is true of the provisions of multi- 
_ lateral treaties appearing in the following publications: ARBITRATION AND SECURITY— 
SYSTEMATIC SURVEY OF THE ARBITRATION CONVENTIONS AND TREATIES OF MUTUAL 
Securrry Déposrrep witH THE Leacue or Nations (publications of the League of 
Nations, V. Legal, 27.V.29); SYSTEMATIC Survey OF TREATIES FOR THE PACIFIC SETTLE- 
MENT OF INTERNATIONAL Disputes, 1928-1948 (UN Pub. Sales No. 1949.V.3); A 
SURVEY OF TREATY PROVISIONS. FoR THE Paciric SETTLEMENT OF INTERNATIONAL Dis- 
PUTES 1949-1962 (UN Pub. Sales No.,66.V.5); COLLECTION or Texts GOVERNING 
THE JURISDICTION OF THE Courr (Series D, Nos. 2-6, published by the Permanent 
Court of International Justice); ANNEx: Finar CLauses of the UN publication en- 
titled MULTILATERAL TREATIES IN RESPECT OF WHICH: THE SECRETARY-GENERAL PER- 
rorms Derosrrary Funcrions, and the 9 supplements to this ANNEX; THE TREATY » 
Maxer’s Hanpsook 117-31 (eds. H. Blix & J. H. Emerson, 1973). -For a clause of a 
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If Article 41, which imposes on the parties to the Convention the obliga- 
tion to initiate a process of consultation and negotiation in connection with 
any of the disputes to which :t refers, is taken literally and in isolation, it 
gives the impression that a “request” by one of the interested parties is a 
` condition precedent to the initiation of that process. This impression is 
strongly reinforced by the circumstance that, if likewise taken literally, 

Article 42 is inapplicable in the absence of such a “request.” For Article 42 
makes this request the starting point of the 6-month time limit whose ex- 
piration marks the date the conciliation procedure is to be initiated. 

To be sure, it is altogether normal for a process such as that mentioned in 
Article 41 to be initiated by < request, formal or informal, by one of the 
interested parties. But it is hardly less normal that it may develop as a 
natural outgrowth of the dispute to which it relates. Other circumstances 
as a result of which such a process could begin spontaneously—or at any 
rate without a request by one cf the parties—could easily be imagined. | 
Furthermore, a request for consultation and negotiation may well be made 
in such an informal way that it is impossible to prove that it was made. 

In fact, it would seem desirable that a process of consultation and negotia- 
tion be started, as far as possible, either in the absence of any request or 
in circumstances so informal that the request can hardly be pinpointed. For 
such fluidity normally indicates that the participants are on easy terms and 
serves to promote friendly relations between them. Thus, if consultation 
and negotiation could be started without a request, the making of one 
might well create a less ccngenial atmosphere than the more informal 
approach. i 

Articles 41 and 42 seem ta have disregarded the possibility and the 
desirability .of such informal scenarios. For, as has been noted, taken 
literally and in isolation they give the impression that initiation of any 
process of the type referred to in Article 41, without a request by one_of 
the participants, involves a breach of the latter article and renders Article 42 
inapplicable. Thus, if initiated in this manner, consultation and negotia- 
tion would not only involve a violation of the Convention but would bar 
any of the participants from invoking Article 42 and, insofar as it may be 
applicable, Article 43, which comes into play only if Articles 41 and 42 have 
been applied. 

The rigor of these inferences, which are absurd, can be mitigated some- 
what, without departing from a purely literal analysis, if Article 44 is 
brought into the picture. Since a process of consultation and negotiation 
initiated in the absence of a request by one of the interested parties con- 
stitutes an appropriate procedure for the settlement of disputes falling 
within part VI of the Conventian, such a process is, by virtue of this article, 
permissible. Nevertheless, even though, as a result of Article 44, it would 


bilateral treaty providing for a request for negotiations between the parties with regard - 
to disputes under the treaty and specifving that the time limit for the initiation of an 
arbitration procedure is to run from the date of the request, see paras. 1 and 2 of 
Art. 8 of the Air Transport Agreement between Cameroon and France, 412 UNTS 147. 


_ 
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not involve a breach of the Convention, a process so initiated would pre- 
clude the application of Articles 42 and 43 to the dispute in question. 

This less rigorous conclusion is hardly less absurd. It goes without saying 
that it would be altogether unreasonable to make the legal effects of a 
process of consultation and negotiation between states parties to a dispute 
depend on whether or not it was initiated at the request of one of them. 
To seek to condition those legal effects in this way would also be harmful. 
If the references in Articles 41 and 42 to a request are taken literally, a 
state acting under the former article that could set the process in motion 
without making a request must nevertheless make one, on pain of forfeiting 
the right to invoke Articles 42 and-43. Furthermore, it must do so with a 
certain degree of formality. For, if it should make a request of which it 
can later adduce no evidence, and the other state or states engaged in the 
dispute deny that the request was made, the requesting state would find 
that it gained nothing by ensuring compliance with the letter of Article 41. 
That this state should face such a quandary is regrettable. For, as pointed 
out earlier, the more informally negotiation and consultation can be got 
under way, the better. This is particularly true in the circumstances 
envisaged. The making of a relatively formal request under Article 41 
when the process could be initiated informally implies that the state so act- 
ing intends to preserve its options under Articles 42 and 43. And this, in - 
turn, implies that the state is not optimistic about the outcome of the 
process, which is therefore apt to take place in a particularly unfavorable . 
atmosphere. 

These observations suggest that the states participating in the conference 
that adopted the Convention should be considered as having intended that 
the legal effects of a process of consultation and negotiation under Article 41 
should not depend on whether or not the process was initiated pursuant to 
a request. If such was their intention, however, one could ask why Articles 
41 and 42 refer to a request for consultation and negotiation and Article 42 
provides that the time limit of 6 months is to run from the date of that 
request, 

The answer is that the conference had a good reason for formulating the 
two articles as it did. If Article 41 contained no reference at all to a request 
and Article 42 merely provided that the time limit it stipulates begins when 
the process of consultation and negotiation is initiated, a state against which 
these articles is invoked could indefinitely obstruct their application by 
simply not participating in the process. As formulated, however, Articles 
41 and 42 effectively forestall such a tactic. 

It has been demonstrated that a literal interpretation of Articles 41 and 42 
is absurd and may be harmful, but there is no reason why Article 42 should 
not be interpreted literally if the circumstances permit, ie., if it can be 
shown or is admitted by all the parties involved that a state acting under 
Article 41 made the specified request. It should also be interpreted, how- ' 
ever, as allowing the time limit of 6 months to begin on the date a process 
of consultation and negotiation was initiated in two cases: (1) whenever 
the process was initiated otherwise than by a request, and (2) whenever a 
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a party seeks to rely on a request whose existence is contested by the other 
party or parties to the dispute and which it cannot substantiate.2° 

How should Articles 41 znd £2 have been drafted to bring their literal - 
meaning into line with the observations made here? The answer is very 
simple as far as Article 41 is concerned: it should have been adopted with- 
out the phrase “upon the request of any of them.” . As for Article 42, it 
could have stipulated that tke 6-month time limit is to run frem the date the 
process was initiated, with the provision that in case of an unsuccessful ré- 
quest the time limit is to run from the expiration of a certain period of 
time (say, 2 months) after the date the request was made (or received by 
the addressee). A simpler alternative would have been to have Article 42 
provide that the time limit is to run from the date the matter in dispute was 
first raised by any one of the disputing states.”* 

A final technical difficulty raised by Article 42 deserves mention. T his 
article differs from Article 86.02 the Vienna Convention on the Law of 
Treaties, which also provides fr a conciliation procedure, in that it 
appears doubtful whether the conciliation procedure under Article 42 is. - 
mandatory.. This doubt cen fcrtunately be dispelled by resort-to the 
travaux préparatoires, which clea-ly indicate that the procedure in question 
is mandatory.” (This is the particular that, as was noted earlier, is clarified 


20 Article 85 of the Vienna Convent on on the Representation of States in Their Re- 
Jations with International Orgarizatiors of a Universal Character, supra note 16, pro- 
vides that the conciliation procedure which is the subject of this ‘provision is to be 
initiated within 1 month from thz date of the inception of the consultations to be held 
pursuant to the preceding article of the convention. (Articles 84 and 85 lay down 
procedures for the settlement of disputes relating to the application or interpretation 
of the treaty.) For a comparable trecty provision, see Article 15(2) of the European 
Convention concerning the Socia. Security of Workers engaged in International Trans- 
port, 314 UNTS 10. 

21 Provisions along these lines are contained in certain air service agreements, See, 
e.g., Art. 10, paras. 1 and 2, af the agreement of this type between the Sudan and 
the United Kingdom, 424 UNTS 233, 

22 The relevant ‘parts of this article, entitled “Procedures for judicial settlement, ar- 
bitration and conciliation,” are =s follows: 


s under paragraph 3 of article 55, no solution has beén reached within a pence 
f 12 months following the date cn which the objection was raised, the fol owing 
orem ae shall be followec: 
» e 8 ` i 
(b) any one of the parties to a dispute concerning the puplicalian or the inter- 
pretation of any of the other artimes in Part V of the present Convention may set 
_in motion the procedure specified in the Annex to the Convention by submitting a 
request to that effect to the Secretary-General of the United Nations. 
23 At the 5lst meeting of the Committee of the Whole, on August 15, the repre- 


sentative of Venezuela referred fo the “compulsory nature” of the conciliation proce- 
dure. (See UN Doc. A/CONF.80/C.1/SR.51 (1978), at 4-5.) At the 52nd meeting 
of the Committee, held on the same day, the representative of France, referring to 
the article (Article B, quoted in note 7, supra) that was to become Article 42, said 
-that “in his view, the members of the Ad Hoc Group had intended to provide for a _ 
compulsory conciliation procedura, ‘orce such a request had been submitted, and. by ` 
“compulsory’ he understood that it was the conciliation procedure—as opposed to the 
decision reached as a result of that -procedure—that would be compulsory.” (UN 
Doc. A/CONF.80/C.1/SR.52 (1378), at 6 of the English version.) At the same 
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by the legislative history of part VI of -the Convention. ) Recon to 
mandatory conciliation can apparently be obviated, however, if, acting 
under Article 41, all the states involved in a dispute agree to extend their 


negotiations beyond the time limit or to substitute an alternative means of’ 


settlement for conciliation. ' 


Il. PROBLEMS or INTERPRETATION RAISED BY ARTICLE 43 


We turn now to the most innovative and interesting provisions of part VI 
of the Convention, those contained in Article 43, entitled “Judicial Settle- 
ment and Arbitration.” The means of conferring jurisdiction on the Court 
afforded by Article 43 is without parallel in any other multilateral treaty 
adopted thus far.2* Before examining the problems it raises, however, it is 
necessary to dispose of some general questions of interpretation relating to 
the article. 

On its face, this provision might suggest that all declarations made under 


it must offer a choice between. the Court and arbitration and that “any ` 


declaration not alternatively worded would have no legal effect. Is Article 
43 susceptible of such an interpretation? Interaction between alternatively 
worded declarations (a matter to be discussed later) would obviously be 


far more complex and problematical than interaction between declarations 


providing for only one of the two means of settlement. Moreover, while 
declarations recognizing the jurisdiction of the Court are an established 


feature of international adjudication, a system requiring declarations in the 


meeting, the representative of Turkey characterized the conciliation procedure as “obliga- 
tory’ (id. at 4). Further, on August 22,-.when introducing the report (UN Doc. 
A/CONF.80/C.1/9 (1978)) in which the Drafting Committee recommended the texts 
of the 5 articles of part VI and the corresponding titles to the Committee of the 
Whole, the chairman of the former committee stated that the conciliation procedure 
was compulsory.. (See UN Doc. A/CONF.80/C.1/SR.57 (1978), at 3-4 of the English 
version.) None of these statements conflict with any other statement in the records 
of the relevant meetings of the Committee of the Whole or of the Plenary. 


24 This is the impression gained from a perusal of the treaties and treaty provisions 


referred to in note 19 supra, as wel as the writings of legal scholars that are germane 
to the question. 

Although it is not a compromissory clause -at all, Article 43 has, for practical pur- 
poses, the effects of a compromissory clause of the “opting in” variety. (For an example 
of such a clause, see Article 287 of the Informal Composite Nėgotiating Text in 8 
.TuiRo Unirep NATIONS CONFERENCE ON THE LAW’ OF THE SEA: OrricraL RECORDS, 
UN Docs. A/CONF.62/WP.10 and Add.1 (1977). The “opting out” modality of 
compromissory clause is illustrated by Article 24 of the Tokyo Convention on Offences 
and Certain other Acts Committed on board Aircraft, 704 UNTS 219, and Article 12 
of the Conventiori for the Suppression of Unlawful Seizure of Aircraft of December 
16, 1970, reprinted in 10 ILM 133 (1971). 

Article 43 is the result of a compromise of sorts, reached in the Ad Hoc Group 
between, on the one hand, the Western states, who would have preferred an “opting 
out” system, and, on the other hand, the Eastern European and the majority of the 


Third World states, who, leaned toward an “opting in” type of provision. (The re- ` 


vised U.S. proposal mentioned in note 5 supra was an instance of the “opting out” 
modality combining arbitration and recourse to the Court; the Netherlands proposal 
also mentioned there was a compromissory clause pure and simple, otherwise following 
the same approach.) 
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alternative would be altogether unprecedented. Article 43 should therefore ` 


be interpreted as allowing ceclarations providing solely for one or the other 
means of settlement. The mutual consent that is the central feature of the 


adjudication and arbitration of disputes between states is lacking if one- 


.state’s declaration provides solely for one of the two means of settlement 
and another declaration provides solely for the other. In such a situation, 
therefore, neither state can impose the means of settlement it has chosen 
on the other. | . 

Also on a literal reading, Article 43 appears to apply exclusively to dis- 
putes between no more than two states. Such an interpretation should never- 
theless be rejected as being altogether unreasonable, the more so since 
Article 41 and the annex to tae Coavention make it clear that that article and 
the following one apply to disputes arising between two or more states. 


Declarations Referring Solely to tae Court 


A declaration made under Article 43 in respect of the Court is to provide 
that “the dispute may be submitted for a decision to the International Court 
of Justice . . . provided that the other party has made a like declaration” 
(emphasis added). The italicized word “may” could suggest, at first glance, 
that such like declarations are purely permissive, that is, they cannot have 
the effect of conferring corpuleery jurisdiction on the Court (which, of 
course, would be the same as sav_ng that no jurisdiction at all is conferred 
on the Court). This impression is reinforced by the absence in the title of 
Article 43 of any allusion to the conferment of compulsory jurisdiction on 
the Court. That it is wrong, however, follows not only from the well- 
known principle of interpretation ut res magis valeat quam pereat, but 
also from the reference in Article 43 to submission for decision to the Court 
by a “written application.” For a written application by one of the parties 
to a dispute suffices to seize the Court of the case only if the Court has 
jurisdiction over the other state or states involved.” : 

The system of declarations under Article 43 can confer jurisdiction on 
the Court only to the extent that it conforms to the relevant provisions of 
the Statute, as interpreted by the Court.2 There do not appear to be any 


25 Compare Art. 40(1) of the Statute, reading as follows: “Cases are brought before 
the Court, as the case may be, either by the notification of the special agreement or 
by a written application addressed to the Registrar. In either case the subject of the 
dispute and the parties shall be indicated.” 


26 Presumably, a declaration under Article 43 can give the Court jurisdiction only 


if the declaring state is one of the parties to the Statute of the Court (ie. either a 
member of the United Nations ar one of the three states, Liechtenstein, San Marino, 
and Switzerland, parties to the Statute under Article 93(2) of the UN Charter) or 
has made an appropriately worded “general” declaration in accordance with the con- 
ditions laid down, pursuant to Acticle £5(2) of the Statute, by Security Council Reso- 
lution 9 (1946) of October 15, 1946. (For examples of such declarations, see 137 
UNTS 3, 7, and 11, 149 UNTS 285, 150 UNTS 147, and 189 UNTS 223.) It would 
appear that a state not a party <o the Statute could not obviate the need for such a 
“general” declaration by contencing that Article 43 is one of the “special provisions 
contained in treaties in force” contemplated by Article 33{2) of the Statute. The 
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7 sounds for apprehension in this coat Even though the Statute does 
not contain any explicit reference to such a system, the language of para- 
graph 1 of Article 36 of the Statute, interpreted liberally, seems broad 
enough to accommodate it. Also, the Court has manifested a degree of 
flexibility in accepting consent to its jurisdiction in a variety of forms, so 
_that the system. of declarations under the Convention should - be readily 
acceptable.” 

There are some differences between declarations tider Article 43 of the 
Convention in respect of the Court (hereinafter, for short, “Convention 
declarations”) and declarations under Article 36(2) of the Statute (herein- 
_ after, for short, “Statute declarations”) besides the generally broader sub- 
ject matter of the latter: Statute declarations may bė made without any con- 
dition other than reciprocity; Convention declarations, on the other hand, 
are subject not only to reciprocity but also to the condition that the “dispute 
in question has not been resolved by the application of the procedures re- 
ferred to in articles 41 and 42.” Because of the. secondary nature of these 
differences, ‘however, the two types are, in essence, altogether comparable, 
_Convention declarations being replicas in miniature of Statute declara- 
tions.*8 : 


essential reason for this is that the travaux préparatoires pertaining to this (somewhat 
obscure) provision do not support-such a contention. (See M. Hupson, THe PERMA- 
NENT COURT OF INTERNATIONAL Justice 159-60 (1934), and Jurist 30, G/22, 14 
UNCIO Does. 144 (1945).) 

-  27Jn its judgment No. 12 on the Upper Silesia Minority Schools case, the Perma- 
` nent Court of International Justice stated that it was immaterial in what form the 
consent to its jurisdiction had been given. The International Court of Justice re- 
peated and apparently enlarged the scope of that dictum in its judgment in the pre- 
liminary objection in the Corfu Channel case: 


Furthermore, there is nothing to prevent acceptance of jurisdiction, as in the 
present case, from being effected by two separate and successive acts, instead of 
jointly’ and beforehand by a perl agreement, As the Permanent Court of Inter- 
national Justice has said in its Jud gment No. 12, of April 26th, 1928, page 23: 

“The acceptance by a State of the Court's jurisdiction in a particular case is not, 
under the Statute, subordinated to the observance of certain forms, such as, for 
instance, the previous conclusion of a special agreement. 


[1947-1948] ICJ Rer. 28. 


A review of that judgment of the Permanent Court and holdings in other cases ial i 


mitted to it led Sir Hersch Lauterpacht to conclude that 


-the Court will not subject acceptance of its jurisdiction to requirements of form 
likely to deny effect to the consent of the parties, however expressed; it will 
not permit a party to withdraw `consent—which, in good faith, must be ‘assumed 
to have actually been given—on the ground that it has not been expressed in 
accordance with alleged stringent requirements of the Statute: There are no such 
requirements, — 


~ THE DEVELOPMENT OF INTERNATIONAL LAW BY THE INTERNATIONAL Court 106 (1958). 

28 It may be noted that the duality does not appear to be indispensable in the sense 
that Convention declarations can accomplish what Statute declarations cannot. For, 
although such action might do some violence to the spirit of Article 36(2) of the 
Statute, there does not seem to be any compelling reason why a state could not make 
a Statute declaration concerning exclusively a given treaty to which it is a party. (In 
fact, there appears to be-a precedent supporting this view. In 1946 the United King- 
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Unlike the system r declarations under the Statute of the Court, Article 
43 makes no provision for bringing Convention declarations directly to the 
attention of the Registrar of the Court.” This does not mean, however, that ` 
the Court will have no means of ascertaining whether a Convention declara- 
tion has been made and of acquainting itself with its tenor. For, like 
- Statute declarations, Convention declarations will be registered by the 
secretary-General of the United Nations under Article 102 of the Charter.®°, 
Furthermore, the Court, on app_ication by its Registrar to the Secretary- 
General, may be informed sf any particular regarding Convention declara- 
tions. 

Declarations under Article 43 pose problems of interpretation, whether 


`. in respect of the Court or of arbi-ration. Given the impossibility of calling 


into aid the travaux préparcstoires to resolve these difficulties, they can be 
overcome only by general aids of interpretation and by the analogy be- 
tween the schemes laid down by Article 43 of the Convention and Article 
' 36(2) of the Statute. 

One important question is whether Convention declarations may be sub- ` 
ject to reservations or conditions. The answer should be that any reserva- 
tion or condition that does not altogether nullify the contents of a Conven- 
tion declaration or conflict with the Statute of the Court can be made to 
any such declaration. This interpretation follows both from the fact that 
a state party can refrain altogether from making a declaration under Article 
43 and from the principle qui magis potest minus potest. It should be 
added that this view is corroborated by the similarity between the system 
of declarations in respect of the Court under Article 43 and the system of 
Article 36(2) of the Statute. 

Thus, for example, a state making a Convention declaration gould limit 
its scope by stating that it is valid only for state successions taking place 
after it is made, that it applies only to certain provisions of the Convention, 
or that it is made on condition of reciprocity on the part of certain states. 
Any state could further stipulate that its declaration is valid for only a - 
certain period of time, that it may be withdrawn, or that it is subject to 
ratification. Moreover, the effects of reservations or conditions attached to 
Convention declarations as between the states making them are to be con- 
sidered as, mutatis mutandis, identical with the effects of reservations or 
conditions of Statute decleratiors between states making them. Thus, 


dom made a Statute declaration [1 UNTS 3] relating to “all legal disputes concerning 
the interpretation, application or valid:ty of any treaty relating to the boundaries of 
British Honduras, and over any queszions arising out of any conclusion which the 
Court may reach with regard to any such treaty.” It would seem that this declaration 
‘refers to only one treaty, namely. one concluded in 1859 by Guatemala and the United 
Kingdom.)  ’ ; 

29 See Art. 36(4) of the Statute. 

30 Article 2(1) of the Regulazions to give Effect to Article “102 of the Charter of 
the United Nations (76 UNTS XX) provides for such registration, which implies pub- 
lication in the United Nations Treaty Series. In accordance with Article 4(1)(c) of 
these regulations, the Convention will be registered ex officio by the United Nations, the > 
Secretary-General being the depcsitary pursuant to Article 50 of the Convention. 


i 
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if state A’ ‘has made a Convention declaration without any special reserva- 
tion or condition or with reservations or conditions that do not include 
any made by state B, and B seeks to bring A before the Court, A may 
' rely on any reservation or condition by B as if it Ped subj ected its own 
declaration to that reservation or condition. a i 


We tum now to another question arising from Article 43: what is the 
relationship between Convention declarations and Statute declarations? | If 
one state has made a Convention declaration but no Statute declaration 
(or one inapplicable to the Convention) and another state has made a 
Statute declaration applicable to disputes relating to the interpretation or 
application of the Convention but no Convention declaration, can either 
state impose the jurisdiction of the Court on the other in. pe of such 
a dispute? * 


It would seem that de lege end the answer to this deson should be 
in the affirmative. One reason is obvious: interaction between Statute dec-. 
larations and Convention declarations, would enhance the effectiveness 
and widen the scope of both systems of declarations. In addition, it would 
make it simpler for a state to accept the jurisdiction of the Court with 
maximum effectiveness, because it would not have to make both a Statute 
declaration ‘applicable to the Convention and a Convention declaration, 
one or the other being sufficient for the achievement of its purpose. i 

Desirable-as it may be de lege ferenda, however, such interaction between’ 
Convention declarations and Statute declarations is not lex lata because 
Article 43 of the Convention provides that reciprocity exists whenever “the 
other party to the dispute has made a like declaration” (emphasis added) 


31 In this respect the leading case is that of Certain Norwegian Loans, [1957] ICJ 
‘Rep, 9. For a comprehensive treatment of the whole question,'see Briggs, Reserva- 
tions to the Acceptance of Compulsory Jurisdiction of the International Court of Jus- 
tice, 93 RECUEIL pes Cours 245-68 (1958 I). A point worth making concerns Con- 
vention declarations applying the possessive adjective to their subject matter. Let us ` 
suppose that a state which has made a Convention declaration subject to a reservation 
` excluding disputes concerning state successions relating to its territory is involved with 
another party to the Convention in a dispute concerning a state succession relating 
to the territory of that state and falling within part VI of the Convention. The latter 
state has made a. Convention: declaration subject:to no reservation. It appears that 
it could not, if the other state sought to bring it before the Court on the basis of the 
two declarations, set aside the jurisdiction of the Court by relying on the reservation 
appended to the declaration of the applicant state. (Compare Hupson, note 26 supra, 
at 403, para. 433.) ` 

32 To the author’s knowledge ‘the only parallel with- this situation that can be drawn 
from actual practice is the case of the “general” declarations by which, in conformity 
with operative paragraphs 1 and 2 of Security Council Resolution 9 (1946) of October | 
15, 1946 (see note 26 supra) certain states not parties to the Statute accepted the 
jurisdiction’ of the Court and recognized it as compulsory, ipso facto and without ' 
special agreement. (For examples of such declarations, see that of Ceylon [the present 
Sri Lanka], 137 UNTS 11, and that of Cambodia [the présent Democratic Kampuchea], 
149 UNTS 285.) The cited resolution provides, in paragraph 2, that such declarations 

may not, without explicit agreement, be relied upon vis-a-vis States Parties to the 
Statute which have made the declaration in conformity with article 36, paragraph 2, 
_of the Statute.” 
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and it is clearly unreasonable to interpret this phrase as including Statute 
declarations.’ l i 


Another question is the legal effect of a Convention declaration stating 
that it is valid with respect to any other party that has made either a like ` 
declaration or a declaration pursuant to Article 36(2) of the Statute that 
covers disputes under the Convention. The argument in favor of finding 
that the Court has jurisdiction in these circumstances might invoke analogy. 
. It has been maintained that if a state declares under the Statute without a 
reservation of reciprocity,** any other party to the Statute can bring the 
declaring state to court, even if the suing state has made no declaration at 
all.” But that interpretation of Article 36(2) of the Statute is not com- 
monly accepted.** In any event, Article 36, in paragraph 3, contemplates 
“declarations . . . made unconditionally,” a clause which has no counterpart 
in Article 43 of the Convention. Moreover, state A, which has made a 


33 For interaction to be possible it appears that it would have bzen necessary: to 
expand the final phrase of Article 43 to read, in substance, as follows: “provided that 
the other party to the dispute kas made a like declaration or, if the declaration relied 
on provides for submission of disputes to the International Court of Justice, a declara- 
tion under article 36, paragraph 2, of the Statute of that body applicable to the Con- 
vention.” However, this addit:omal phrase would not have been sufficient. To be 
sure, such a wording means thet a state having made a Statute declaration but no 
Convention declaration, state D, is empowered to submit a dispute covered by Article 
43 and arising between it and 2 state having made a Convention declaration but. no 
Statute declaration, state C, to the Court. It is, however, insufficient to empower C 
-unilaterally to bring D before the Court. But, if the analogy between Statute declara- 
tions and Convention declarations makes it logical to extend to the latter the rules 
applicable to the former, it is also logical to consider that those rules apply equally 
to any interaction between a declaration in one of the two categories and one falling 
within the other. A strong case can thus be made for the view that, if Article 43 had 
been expanded in the manner suggested, C would nevertheless be within its rights in 
objecting to the jurisdiction of the Court if D sought to bring it before this body 
under that article. This is because one of the rules applicable to Statute declarations 
is that a state that has made such a declaration can be brought before the Court 
against its will by another state having made such a declaration only insofar as it 
could itself impose the jurisdiction of the Court on the other state. Accordingly, for 
interaction to be possible (unless the travaux préparatoires had somehow indicated ' 
that the expanded version of Arzicle 43 suggested above was meant to include state C 
as both defendant and plaintiff}, Article 43 should have been further expanded by 
the addition of the following: 


Any State party to the Convention which has made a declaration under article 36, 
paragraph 2, of the Statute of the International Court of Justice applicable to 
this Convention may similarly submit to the Court, by written application, a. 
dispute falling within this, article in which it is engaged with ancther State party 
to the Convention which has made a declaration under this article providing for 
the jurisdiction of the International Court of Justice. , 
84 For examples of declarations so worded, see those of Haiti and Nicaragua, [1977— 
1978] Y.B. IC] 57, 69. l 
35 See Hambro, Some Observations on the Compulsory Jurisdiction of the Interna- 
tional Court of Justice, 25 Brrr. Y.B. Inrt L. 136-37. í 
36 Briggs, note 31 supra, at 239-43 and 266-67. This author is af the view that 
Statute declarations made witheet any reservation at all as to reciprocity are none- 
theless subject to the reciprocity provision (“in relation to any other state accepting 


‘the same obligation”) of Article 26(2). 
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Statute declaration (but not a Convention declaration), could reject a suit 
by state B (the state that made the alternatively worded Convention dec- 
laration) on the ground that A’s declaration under 36(2) is effective only 
“in relation. to any other state accepting the same obligation,” not in rela- 
tion to a state that has accepted a comparable obligation under a different 
_ treaty. And if B cannot bring A to court, A cannot bring B either.*” 


-= Declarations Providing Solely for Arbitration 


As with declarations providing solely for resort to the Court, the argu- 
ment might be made that declarations providing. solely for arbitration ‘are 
purely permissive. Again, if no obligation exists, a declaration under 
Article 43 providing for arbitration would have to be regarded as devoid 
of any legal effect, and such an interpretation should be avoided.** Dec- 
larations under Article 43 providing for arbitration should therefore be con- 
sidered as imposing an obligation on the states involved to seek arbitration, 
subject to reciprocity, of disputes relating.to the Convention. 

Nevertheless, the effects of such declarations are obviously limited: a 
mere undertaking between states to submit a dispute to arbitration, that is 
to say, an undertaking not complemented by an agreement on the proce- 
dures to be followed, is impossible to carry out if no such complementary 
agreement is forthcoming. Accordingly, the most that declarations pro- 
viding solely for arbitration can bring about is a situation in which disputant’ 
states will be bound vis-à-vis each other in the same way. as if they had — 
concluded a pactum de contrahendo for submission to arbitration. It is 
regrettable that it did. not occur to the drafters of part VI of the Conven- 
tion to avoid this shortcoming bv specifying a binding arbitration procedure. 

Since states are free to refrain.from making declarations of any kind 
under Article-43, there does not appear to be any reason why they may not 
make declarations providing solely for arbitration subject to whatever reser- 
vations or conditions they wish. Because all Convention declarations are 


37 One could also imagine a state making a Convention declaration. accepting the 
jurisdiction of the Court with respect to disputes falling under part VI subject to no 
reservation or condition at all (or subject only to the condition that the procedures 
of Articles 41 and 42 of the Convention have been applied). The validity of such 


‘ a declaration does not pose the problem of. interaction between Convention declara- 


tions and Statute declarations, inasmuch as, if it is valid, it can be invoked against 
the state that made it by any other party to the Convention, whether or not it has 
made a Statute declaration or a Convention declaration. A comparison of Convention 
declarations made without any reservation as to reciprocity with their counterparts 
under the Statute provides an a fortiori argument against the view that the former are 
valid in full conformity with their terms. As.has been noted, the weight of authority 
appears to be on the Side of those who hold that Statute declarations of the type in 
question are to be deemed, despite their literal meaning, subject to the reciprocity 
` provision ‘(“in relation to any other state accepting the same obligation”) of Article 
36(2), even though Article 36(3) contains-a reference to “declarations . . . made 
‘ unconditionally.” Since no such reference is to be found in Article 43 of the Con- 
vention, it would appear’ that a Convention declaration made without any reservation 
as to reciprocity would nevertheless be subject to the reciprocity provision of Article 43. 
88 See the discussion on declarations referring solely to the Court, supra. 


- 


1 


422 ` THE AMERICAN JOURNAL OF INTERNATIONAL’ LAW [Vol. 73 


subject to reoi in the same way as Statute dedlavativgs however, it 

is clear that as between two states having made declarations providing 

solely: for arbitration, the extent of the reciprocal obligation to submit dis-. 

“putes to arbitration is to be determined, mutatis mutandis, as with declara- 

tions providing for resort ta the Court, i.e., in such a way that any reserva- 

_ tion or condition made by one of the two states but not by the other can be 
invoked by either state. 


l 


Declarations Providing for Resort to the Court or to Arbitration | 


` It would appear advisable that any alternatively worded declaration, that 
is, a declaration providing fcr either resort to the Court.or arbitration, should 
’ specify which party to a dispute is to choose the means of settlement.®® 

How would a declaration providing, at the option of the declaring state, 
for either recourse to the Court or arbitration function? A state that has 
made a declaration providing for only one of the two means of settlement 
can impose that means of settlement on the state having made such an - 
` alternative declaration only if the latter agrees. Similarly, if a state has 
made an alternative declara-ion,** it can impose on a state that has reserved 
the option for itself only the means of settlement acceptable to the latter 
state. A party to the Convention having made an alternative declaration ` 
reserving for itself the option between the two means of settlement would, 
accordingly, if brought before the Court by another party that has also 
made an alternative declaration, be within its rights in objecting to the 
jurisdiction of the Court 'if it offers to settle the dispute by arbitration. 
However, if it chooses this course of action, it places itself under an obliga- 
tion to make every reasonable effort to reach an agreement concerning the 
_modalities of the arbitratior. if the other state Acoepte this means of settle- 
ment. i 

An alternative declaration providing that the option is to be exercised by 
the state relying on the declaration would, as soon as that state has made 
its. option, have the same efect as a declaration providing exclusively for 
that, means of settlement. But the opting state can bind the other state - 
only to an option covered by the opting state’s own declaration. If the 
opting state’s declaration is. an alternative one, that state, by opting for 
arbitration, would debar itself from seizing the Court; and, by opting for 
seizure of the Court, preclude arbitration.* ; 


39 In view of the in dubio mitius rule of ‘interpretation, it would seem ‘that any 
alternative declaration that does not specify whether the option is to be exercised by- 
the state making the’ declaration or by the state relying on it is to be construed as 
empowering the former to do so. 

40 It is immaterial whether this alternative declaration provides for submission to 
the Court or arbitration at the option of the declarant state or of any other declarant 
state taking action against it. 

41 However, if the- opting state kas made an siteciatee declaration reserving for 
. itself the' right to opt between the two means of settlement, it would seem that the 
other state could invoke this reservation so as to impose the means of settlement of its 
choice. 
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Finally, it is hardly necessary to point out- that alternatively worded» ~. 
declarations under Article.43 can be made subject to the same reservations 
or conditions-as declarations providing for only one of the two means of 


settlement. ` 


The Revocability of Declarations Under. Article 43 | 


Unfortunately, its drafters did not make clear whether declarations made 
under Article 43 may'bé withdrawn. A proposed Article 39 bis, which was 
submitted by the United States and referred to the Ad Hoc Group, provided 
for declarations accepting arbitration of disputes and specified that they 
could be withdrawn. This element of the travaux préparatoires indicates 
that the members of the Ad Hoc Group were probably not oblivious to the 
‘question of revocability, but it affords no basis for the view that by re- 
fraining from including an express provision on the matter in the draft 
article that became Article 43 they intended either to permit or to prohibit — 
revocation. All that can be said is that, given the analogy between the gen- 
eral scheme of Article 43 of the Convention, particularly as it concerns the 
Court, and that of Article 36(2) of the Statute, the question as to whether 
declarations under the former may be withdrawn should in all cases be ' 
_ answered in the same way as the identical question in respect of declara- 
tions under the Statute.“ 


III. THE LANGUAGE or ARTICLES 43 AND 44 


Given the analogy between declarations under Article 36(2) of the 
Statute and their counterparts under Article 43 of the Convention, one 
might ask why the drafters of the latter provision did not follow the lan- 
guage of Article 36(2) when referring to the Court. In addition to being . 
reasonable, such wording would have eliminated the impression given by 
Article 43 as ‘adopted that it applies only to disputes involving two states. 
To be sure, unlike Article 36 of the Statute, Article 43 deals with both 
jurisdiction of the Court and recourse to arbitration. But this does not 
adequately explain the difference in wording because Article 43 could have 
been provided with two separate subparagraphs, one for the Court and the 
other for'arbitration. Thus, it could have read as follows: | 


Any State at the time of signature or ratification of the eae Con- 
-vention or accession.thereto or at any time thereafter may, by ered 
tion to the Secretary-General of the United Nations, declare that, 
respect of any dispute which has not been resolved by the application 
of the procedures referred to in articles 41 and 42: 


(a) it recognizes as compulsory ipso facto and without special agree- 
‘ment, in relation to any other party to the Convention accepting the 


42 Paragraph 3 of the proposed article provided that ‘ ‘Any State. Party which has 
made a declaration in accordance with paragraph 2 of -this article may. at any time 
withdraw that declaration -by notification to the Secretary-General. of the United Na- 
tions.” (For the text of the proposed article, see UN Doc. A/CONF. 80/C. 1/L.61, at 
66-67 of the English version.) - 

43 For a comprehensive tréatment of the matter, see S. ROSENNE, 1 THe Law AND l 
PRACTICE OF THE INTERNATIONAL COURT OF Justice ere te (1965). 
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same obligation by means of a like declaration, the jurisdiction of the 
International Court of Justice in the dispute; or 

(b) -it shall submit tke dispute to arbitration provided that the other 
party or parties to the dispute have accepted the same obligation by 
means of a like declaration. 


An apparently more puzzling question is why the drafters of Article 43 
did not provide it with a more adequate title than “Judicial settlement and 
arbitration.” This title fails to bring out the essential feature of the dec- 
larations that are the subject of Article 43, namely, their binding force. It 
would have been preferable to include the adjective “compulsory,” so as to 
have, for example, “Compulsory adjudication and arbitration.” The relevant 
meeting records suggest thet the reason why the word “compulsory” was 
not inserted is semantic. It appears that by the term “compulsory jurisdic- 
tion,” as applied to the Court, the representatives who favored the inclusion 
in the Convention of a compromissory clause (either pure and simple or of 
the “opting out” variety) in -espect of the Court understood the conferment 
of jurisdiction on that body by virtue of such a clause.* 

The advantage of adoptinz a title for Article 43 along the lines of “Com- 
pulsory adjudication and arbitration” would not have been exclusively 
intrinsic: it would have mace possible a more adequate title for Article 44 
than “Settlement by common consent,” which is a misnomer because two 
of the means of settlement iz mentions, reference to the Court and arbitra- 
tion, are not instances of settlement by common consent. It is true that the 
title that naturally comes to mind as suitable for Article 44, “Other means of 
settlement,” would not have appropriately followed “Judicial settlement and 
arbitration.” But if the suzgested improvements had been made in both 
titles, there would be no imzlication that the articles overlap in any way. 


IV. Conctupinc REMARKS 


It is regrettable that insuficient time and preoccupation with the very 
complex substance of the Convention probably prevented its drafters from 
apprehending the shortcomings in the provisions of part VI, which other- 
wise could have been elimimated. It is also regrettable that they did not. 
seek to provide for what has been termed “interaction” between Convention 
and Statute declarations. However, if the conclusions reached here are 
correct, the system of Convention declarations in respect of the Court has to 
its credit the flexibility that results from the possibility of subjecting those 
declarations to practically ary conceivable reservation or condition. For, a 
limited acceptance of the Court’s jurisdiction being preferable to no ac- 
ceptance at all, it is desirabl2 that in this regard states should be at liberty 
to go exactly as far as, but no further than they wish. In addition, if the 


44 See, in the English version of the summary record of the 5lst meeting of the 
Committee of the Whole (UN Doc. A/CONF.80/C.1/SR.51), the statements by the’ 
representatives of the Federal Republic of Germany, at 6, the United Kingdom, at 7, 
Austria, at 9, and the United Scates, at 10; and, in the version in the same language 
of the following meeting of that body (UN Doc. A/CONF.80/C.1/SR.52), the state- 
ments by the representatives of Turkey, at 4, and Somalia, at 5-6. 
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system of e in respect of the Court embodied in Article 43 of the 
Convention becomes generalized by being adopted in futuré multilateral 
treaties, and if those treaties also make provision for interaction between 
the system and that of Article 36(2). of the Statute, the innovative spirit of 
the drafters of part VI of the Convention may prove to nave been par- 
ticularly praiseworthy. 


PARTICIPATION OF THE EUROPEAN ECONOMIC | 
COMMUNITY IN A NEW LAW OF THE 
SEA CONVENTION - i 


By Albert W. Koers * ` 


Although it is not yet clear whether the Third United Nations Confer- 
ence on the- Law of the Sea (UNCLOS III). will succeed in its task of. 
adopting a “convention dealing with all matters relating to the law of the 
sea,” 1. the drafters of the Informal Composite Negotiating Text (ICNT) — 
produced at the conference's sixth session? decided to incorporate pro- 
posals on the final clauses of a future convention in the ICNT? Indeéd, 
` even if the conference were to reach consensus overnight on all outstand- 
ing substantive issues, problems relating to these final clauses could easily 
delay—or even jeopardize—the adoption of a new convention: they in- 
_ volve, after all, very complex political and legal questions. It is therefore 
only right that the conference agreed not to leave these ene to the 
very end of the negotiating process. 

Among the problems raised in the first debates on the final clauses was 

that of participation in a law of the sea convention by the European Eco- 
~ nomic: Community (EEC or the Community }.* Briefly stated, this prob- 
lem arises from the fact that in certain fields to be covered by the provisions 
of a convention the nine member states of the EEC have transferred legal 
competences to the Community and that, as a result, in these fields the 
` Community has powers to undertake engagements vis-a-vis third states. 
In order to clarify the implications of these developments for the law of, 
the sea negotiations, in this article I will very generally examine the legal - 
principles governing the power of the EEC to conclude international: 
agreements .and then review the areas covered by the ICNT that are 
subject to an EEC competence or that are of direct concern to the: Com- 
munity. Next, I will review developments within UNCLOS regarding 
EEC participation in the new convention dnd conclude with some obser- 
vations of a more general nature. 


* Institute of International Law, University of Utrecht, the Netherlands Research 
for this article was concluded in September 1978. . 

, 1GA Res. 3067, 28. UN GAOR, Supp. (No. 30) 13, UN Doc. A/9030 (1973). 

28 Orricira, Recorps, Tump UN CONFERENCE ON THE Law or THE Sea (1978) . 
[hereinafter cited as Orr. Rec.], UN Doc. A/CONF:62/WP.10 and Add. 1 (1977), re- 
printed in 16 ILM 1108 (1977). 

3 Included were provisions on ratification, accession, entry into force, status of annexes, 
and authentication, as well as a testimonium clause; there were no proposals on such 
issues as provisional application, zaservations, and depository functions. 

4 In the Plenary of May 5, 1978. 
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I. ‘Tue EEC’s ieee Powers 


Article 210 of the EEC Treaty * reads, “The Community shall have legal 
personality.” Although the treaty elaborates this general clause only in 
_ respect of the EEC’s legal personality under municipal law,° it is generally 
assumed that the contracting parties intended to confer international legal 
personality on the EEC as well, a view that finds support in the provisions 
of the treaty attributing to the Community the power to conclude inter- 
national agreements’ and to maintain reldtions with other international 
organizations.* The treaty also establishes a procedure for concluding 
_international agreements: as a general rule, negotiations are conducted by 
‘the Commission; the Council of Ministers concludes the agreement after 
consulting the European. Parliament.? Clearly, the EEC’s international 
legal personality includes the power to conclude international agreements 
in accordance with the provisions of the EEC Treaty. 
` The Community’s treatymaking powers, however, are not restricted to l 
the instances explicitly provided for in the treaty. In its judgment of 
` March 31, 1971, in the ERTA case, the EEC Court of Justice held that 
Article 210 implies that “in its external relations the Community enjoys 
the capacity to establish contractual. links with third countries.over the 
whole field of objectives” defined in the first part of the treaty.*° Accord- 
‘ingly, the Court found that treatymaking powers of the EEC not only arise 
out of the explicit provisions in the treaty,‘ but may also arise from other 
treaty provisions and from acts adopted by Community institutions within 
the framework of those provisions.42 Thus, the EEC has treatymaking 
powers, the Court says, “in particular each time the Community, with a 
view to implementing a common policy provided for in the Treaty, has 
daid down provisions by which common rules are introduced‘in one form 
or another,” 8 

In more recent decisions the Court has further clarified the- doctrine 
. developed in the ERTA case. The ERTA decision could be interpreted as 
implying that the Community must first establish internal rules, i.e., rules ` 
applicable solely within the Community, before it has the power to con- 

5294 UNTS 23. The treaty entered into force on January 1, 1958, between Belgium, _ 
the Federal Republic of Germany, France, Italy, Luxembourg, and the Netherlands; as 
from January 1, 1973, Denmark, Ireland, and the United Kingdom acceded to it. 

6 Art. 211, 

7 E.g., Arts..111(2) and 114 on tariff agreements; Arts. 113(3) and 114 on trade 
' agreements; Art. 238 on agreements creating associations: — 

8 E.g., Arts, 229, 230, and 231. ' 

? Art. 228. The Commission’ {13 members) is independent from - ‘national govern- 
ments; the Council is‘ composed of representatives of national governments; the Parlia- 
ment will be elected by direct suffrage from 1979. On the EEC’s institutional structure, 
see, e.g, E. Stem, P. Hay, & M. WAELBROECK, EUROPEAN COMMUNITY LAW AND 
INSTITUTIONS IN PERSPECTIVE. Texts, Cases AND REaApincs (1976). 

10 No. 22/70, Re the European Road Transport Agreement [ERTA]: E.C. Coinn 
v. E.C. Council, [1971] ECR 263, 274, ground 14. 

41 Such as those referred to in notes 7 and 8 supra. 


12 [1971] ECR 274, ground 16, 
18 Ibid., ground 17. 
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clude international agreements with third states in the field covered by 
these rules, It is now clear, however, that this interpretation is not correct. 
In Opinion 1/75** the Ccurt held that in respect of the common com- 
mercial policy ** the Community is not required to adopt internal rules’ 
before it may act externally, while in the Kramer case the Court recog- 
nized external powers in the field of fisheries policy essentially on the 
basis of a provision?’ requiring the institutions of the Community to act in 
respect of this field before a certain date. Finally, in Opinion 1/76 t€ the 
Court stated unequivocally that even in the absence of internal rules the 
Community has the power to conclude international agreements if, in the 
field covered by the agreement, the Community has the power to lay 
down internal rules for achieving the objectives of the treaty and if its 
participation in the agreement in question is necessary to achieve those 
objectives.?® 

These decisions of the Court have clarified the criteria to be applied 
in answering the question whether, in a particular situation not covered 
by the treaty, the EEC has the power to conclude an international agree- 
ment. But if it is found that in such a case the Community has treaty- 
making power, a further question arises as to the nature of that power.”° 
Is it exclusive or have the member states retained a similar power? In the 
ERTA decision ** the Court also dealt with this problem by ruling that 
whenever internal rules have been laid down in. a particular field, the 
member states are no longer entitled, either individually or collectively, to 
enter’ into engagements with third countries that affect these rules.”? In 
this situation, according to the Court, only the Community can undertake 
and fulfill engagements. vis-a-vis third countries with effect for the whole 
field of application of the Community’s legal order. To put it more 
directly: if the Community has adopted rules regulating a particular field 
internally, member states lack the power to undertake international en- 
gagements in that field; therefore, only the Community can undertake such 
engagements. l 


14 Opinion of the Court given pursuant to Article 228 of the EEC Treaty, 11 Novem- 
ber 1975, [1975] ECR 1355. 

15 J.e., in a feld in which an EEC Treaty provision confers upon the Community the 
power to conclude agreements. which reduces the relevancy of what was said in 
Opinion 1/75 for situations in which the EEC’s treatymaking power is based upon the 
doctrine developed in the ERTA case. 

16 Joined cases 3, 4, and 6/76, Cornelis Kramer and others, Judgment of 14 July 1976, 
[1976] ECR 1279. 

17 Article 102 of the Act of Accession, which states that “from the sixth year after 
accession at the latest” the Council must determine “conditions for fishing.” 

18 Opinion of the Court of 25 April 1977 given pursuent to Article 228(1) of the 
EEC Treaty, [1977] ECR 741. 

19 Id. at 755, ground 4. a 

20 If external powers are based upon an express provision in the treaty, that provi- 
sion also determines the nature of those powers. 

21 [1971] ECR 263. 22 Td, at 274, ground 17. 

23 Ibid., ground 18. 
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The Court of Justice also ‘dealt with the question of exclusivity in the 
Kramer case.** Although it confirmed the existence of external EEC 
powers in respect of marine fisheries, the Court also noted that the Com- 
munity had not yet fully exercised its functions and powers in this area. 
Therefore, the Court held, the member states retained external powers in 
respect of marine fisheries.” The powers of the member states, however, 
are transitional in nature, i.e., they cease to exist from the date on which 
the institutions of the Community are required to act.” Furthermore, in 
exercising their (transitional) external powers the member states must 
respect their obligations under Community law, in particular Articles 5 
. and 116 of the EEC Treaty.” 

The considerations mentioned above demonstrate that it is not possible, 
once and for all, to make a list of the areas in which the EEC has, or 
does not have, the power to conclude international agreements with third 
states. In addition, the nature of the EEC’s external powers is linked to 
developments within the Community: if the Community develops in- 
ternally, so do its external powers. Nevertheless, the case law of the 
Court of Justice makes it possible to summarize the guiding legal prin- 
ciples as follows: 


(1) The EEC has the power to conclude international agreements 
not only in the cases explicitly mentioned in the treaty but also in 
cases where, in the field to be covered by an agreement, the Com- 
munity institutions have the power to lay down internal rules and the 
participation of the Community in the agreement in question is neces- 
sary for the achievement of the objectives of the treaty.?® 


(2) The power of the Community to conclude international agree- 
ments is not exclusive, i.e., the member states have retained a similar 
power, except when: 


(a) the treaty itself provides for exclusivity, either expressly or by 
requiring the institutions of the Community to act before a specific 
date; ° or 

(b) the Community has laid down internal rules that would be 
‘affected if member states, individually or collectively, were to under- 
take engagements vis-a-vis third states in the field covered by these 
rules.* l 

In cases (a) and (b) the member states have lost the power to 
conclude international agreements in that particular field; in such 
cases only the Community can undertake international engagements. 


24 [1976] ECR 1279. 

25 Id. at 1311, ground 39. 

26 Id. at 1312, ground 41. 

27 Ibid., ground 42/43. Article 5 requires member states to facilitate the achieve- 
ment of the Community’s tasks and tc abstain from any measure which could jeopardize 
the attainment of the objectives of the treaty; Article 116 requires member states to 
proceed by common action within international organizations of an economic character. 

28 Opinion 1/76, [1977] ECR 741; see also ERTA case, [1971] ECR 263. 

29In the latter case the Community’s power is exclusive as from this date; prior to 
it the member states and the Community have concurrent powers. Kramer case, [1976] 
ECR 1279. 

30 ERTA case, [1971] ECR 263. 
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(3) If, in a particular field, the EEC and the member states have 
concurrent powers to conclude international agreements, in the exer- 
cise of their powers the states are required to respect their obliga- 

~ tions under Community law, in particular their obligation to abstain 
' from any measure that could jeopardize the ‘attainment of the objec- 
tives of the treaty.** T 


These principles, being concemed with the functional side of. the EEC’s - 
external powers, do not enzompass the issue of their territorial scope—an 
issue of prime importance :n the context of the law of the sea. Although 
‘some analysts have suggested that Article 227 of the treaty °? prevents the 
Community from having powers outside the territories of the member 
states,** it is generally accepted—-both in decisions of the Court ** and in 
the literature **—that the Community does have such powers provided 
_that (1) the member states themselves have, or had, the powers in ques- 
tion; (2) the Community has power ratione materiae with regard to the 
matters concerned; ** and (3) the treaty does not explicitly restrict the 
powers of the Community to the territories of the member states.’ There- 
fore, Article 227 does not prevent the Community from having powers in 
such areas as the high seas and the exclusive economic zone. 


IL. Tee EEC anp tHe ICNT 


The overall objective of the Community is, by establishing a common 
market and by progressively approximating the economic policies of its 
. member states, to promote a harmonious development of economic activi- 
ties.°* As all powers of the EEC relate to the attainment of this objective, 
many subject areas covered by the provisions of the ICNT fall outside 
the scope of Community powers. These areas do not involve questions of | 
economic or social policymaking and include, e.g., the delimitation of- 
maritime areas, military uses of the seas, and jurisdictional questions re- 
lating to the maintenance cf public order on the seas (such as jurisdiction 
over ships, the prohibition of piracy, and the suppression of slave trade). 
Provisions in the ICNT dezling with these matters will not be further -dis- 
cussed here. . l 

In analyzing those provisions of the ICNT that relate to the objectives 
and powers of the Community, it is not practicable to examine: each one 


31 Kramer case, [1976] ECR 1279. 

32 Which declares the treaty applicable to the member states of the Community. 

33 E.g., Fleischer, L accès aux lieux de pêche et le Traité de Rome, 1971 Rev. MARĊHÉ 
Commun 148, 151. 

34 E.g., ground 30/33 of the Kramer case, [1976] ECR 1279. 
. 35 Vignes, The E.E.C. and the Law of the Sea, in 3 New DIRECTIONS IN THE Law 
OF THE Sea 335 (eds, Lay, Churchill, & Nordquist, 1973); Van der Mensbrugghe, 
The common market fisheries policy and the law of the sea, [1975] NETHERLANDS . 
Y.B. INTL L. 199. 

86 See the above principles on the EEC’s treatymaking powers, 

87 Such restrictions are, for example, contained in Articles 48 and 52 of the treaty.. 

38 Art. 2 of the EEC Treaty. It also refers to “a continuous and balanced expan- 
sion, an increase in stability, an accelerated raising of the standard of living and closer 
relations between the States.” 
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(or, more roughly, sath separate since: area) with a view to dekone the 
EEC’s powers in respect of the rules set forth in that provision. There- 
fore, the point of departure of this analysis will be the objectives and 
powers of the EEC, as they stand today, and only those subject areas 
covered in the ICNT that fall within the scope of these Community objec- 
tives and powers will be examined. Presently, these objectives and powers 
, appear to relate mainly to the following subject areas: (1) the utilization 
and conservation of the living resources of the seas; (2) the exploration 
and exploitation of the resources of the seabed and ocean floor beyond the 
limits of national jurisdiction (primarily, the so-called manganese nodules); 
and (3) the protection and preservation of the marine environment. 


Utilization and Conservation of Living Resources 


One of the EEC’s objectives is the adoption of a common agricultural 
policy, which is to include fisheries.2° The powers required for the imple- 
mentation of a common agricultural policy are set forth in Article 43(2) 
of the treaty: acting on a proposal from the Commission and after con- 
sulting the European Parliament, the Council of Ministers makes regula- 
tions, issues directives, or takes decisions. The EEC’s powers in respect 
of fisheries are confirmed by Article 102 of the Act of Accession under 
which Denmark, Ireland, and the United Kingdom entered the Community 
on January 1, 1973. It reads: “From the sixth year after accession at the 
latest, the Council, acting on a proposal from the Commission, shall deter- 
mine conditions for fishing with a view’ to ensuring. protection of fishing 
grounds and conservation of the biological resources of the sea.” Indeed, 
under this provision the Community has not only the power to. adopt rules 
in respect of fishing but also an obligation to do so. : 

Prior to the Act of Accession, the Community had already adopted cer- 
tain rules on fishing in Regulations No. 2141/70 and No. 2142/70. Of 
particular importance is Article 2 of Regulation No. 2141/70 which re- 
quires the member states to ensure “equal conditions of access to and use 
of the fishing grounds” situated in waters subject to their jurisdiction for 
“all fishing vessels flying the flag of a. Member State and registered in 
Community territory.”** Although Articles 100 and 101 of the Act of 
Accession allow member states to derogate from this provision for a limited 
period, the principle of equal access became of crucial importance when, 
in November 1976, the Council of Ministers agreed that on January 1, 
1977, the members “by concerted action” would extend the limits of their 
fishing zones to a maximum of 200 miles from their coasts on the North 
Sea and the North Atlantic. This decision meant that the equal access 
principle applied, all of a sudden, to extensive fishing areas and very im- 


39 Arts. 3(d) and 38 of the treaty. | 

4013 O.J. Eur. Comm. (No. L 238) 1 and 5 (1970); they have been reissued as 
Regulations No. 100/76 and No. 101/76, 19 O.J. Eur. Comm. (No. L 20) 1 and 19 
(1976). | i 

41 This provision applies Article 7 of the treaty to the fisheries sector. 
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portant fishing grounds and that the Community faced the necessity to 
adopt a truly effective common fisheries policy. 

It is not possible here to examine in detail the subsequent developments 
within the Community.4? Suffice it to mention that the EEC has en- 
countered serious difficultizs among its member states in implementing a 
common fisheries policy for the waters in their extended fisheries zones and 
that, at present, these difficulties s:ill await resolution. Externally, ie., in 
relation to third states, the common fisheries policy has made more progress. 
On November 3, 1976, the Council of Ministers decided that (1) fishing by 
third states in the extended fishing zones of member states would be regu- 
lated by agreements between the Community and interested third states; 
and (2) fishing by Community members in the fishing zones of third states 
would be ensured by agreements between the Community and the third 
states concerned. Since then, the Community has negotiated with a large 
number of states *® and has in fact concluded some fisheries agreements.** 
In addition, the EEC has participated in the negotiations to revise the status 
of the North-East Atlantic Fisheries Commission and the International 
Commission for the Northwest Atlantic Fisheries; in these negotiations the 
EEC has taken the position that the Community should become a member 
of the new organizations (zo the exclusion of its member states). 

If the principles relating to the EEC’s external powers, as set out above,* 
are applied to its internal situation in the field of fisheries, it clearly emerges 
that the Community has the power to conclude international fisheries agree- 
ments and that, in addition, this power is exclusive. This conclusion rests 
upon the following elements: in respect of the utilization and conservation of 
the living resources of the seas, he EEC has the power to lay down internal 
rules; participation of the Community in fisheries agreements is necessary 
to achieve the objectives of the common fisheries policy; ** the external power 
became exclusive on the date by which the institutions of the Community 
were required to act.47 The exclusive nature of the EEC’s powers in re- 
spect of fisheries is further confirmed by the case law of the EEC Court of 
Justice,*#® and, as was outlined above, by the practices of the Community 
since 1977, 


42 See Hardy, The Fisheries Policy of the European Community, in Law OF THE 
SEA: CONFERENCE OUTCOMES AND PROBLEMS OF IMPLEMENTATION 3-24 (eds. Miles 
& Gamble, 1977); Koers, The External Authority of the EEC in regard to Marine 
Fisheries, 14 Common Market L. Rev. 269-301 (1977); Hardy, External Aspects of 
the Fisheries Policy of the European Community, in REGIONALIZATION OF THE Law 
OF THE Sea 73-81 (ed. Johnston, 1978); and Koers, Internal Aspects of the Common 
Fisheries Policy of the European Community, in id. at 81-88. 

43 E.g., the United States, Canada, Norway, Sweden, Spain, the Soviet Union, the 
German Democratic Republic, Poland, Senegal, and Mauritania. . 

44 The most important example being the agreement with the United States, 20 O.J. 
Eur. Como. (No, L 141) 1 (1977), ; 

45 Supra, section I. 46 See principle 1. 

47 See principle 2a; Article 102 of the Act of Accession requires the Council to act 
“from the sixth year after aczession at the latest,” an expression that is somewhat 
ambiguous but does not allow a date later than January 1, 1979. 

48 Ground 41 of the judgment in the Kramer case, [1976] ECR 1312. 
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This conclusion implies that the provisions in the ICNT on utilization and 
conservation of the living resources of the seas *® can only be implemented 
by the Community and that these provisions therefore require the Com- 
munity to become a contracting party to a new law of the sea convention.” 


Exploitation of Seabed Resources 


Article 3(b) of the EEC Treaty lists among the Community’s objectives 
the “establishment of a common customs tariff and a common commercial 
policy towards third countries.” Furthermore, the treaty provides that, by 
establishing a customs union among themselves, the member states intend 
to contribute to “the harmonious development of world trade, the progres- 
sive abolition of restrictions on international trade and the lowering of 
customs barriers.” ** Insofar as the common commercial policy requires 
agreements with third countries, the Commission must make recommenda- 
tions to the Council, which authorizes the Commission to open the neces- 
sary negotiations." The Commission conducts these negotiations in con- 
sultation with a special committee set up by the Council and within the 
framework of the directives issued by the Council. Agreements are con- 
cluded by the Council.** Finally, the treaty requires the member states to 
proceed, within the framework of international organizations of an economic 
character, by common action in respect of all matters of particular interest 
to the Common Market." 

These provisions make clear that, in matters falling within the scope of, 
the common commercial policy,” the Community has an exclusive power to 
conclude international agreements with third parties; this power and its ex- 
clusive nature flow directly from the relevant provisions of the treaty.” It 
is also clear that this fact has bearing on the regime for the exploitation of 
deep seabed resources, as set forth in part XI of the ICNT. Article 150(1) 
states that the exploration and exploitation of seabed resources must take 
place in such a manner as “to foster healthy development of the world 
economy and balanced growth of international trade.” 5 Article 150 also 


49 Arts. 61-73 and 116-120. 

50 Under Article 38 of the treaty the common agricultural policy applies to “products 
of fisheries,” which raises the question whether the common fisheries policy extends to 
the exploitation of marine mammals. If not, the EEC would have no power to im- 
plement Articles 65 and 120 of the ICNT. However, it seems very artificial to con- 
sider marine mammals as not covered by the phrase “products of fisheries.” 

51 Art. 110 of the EEC Treaty. 

52 Art, 113(2) of the EEC Treaty. 

53 Ibid. 

54 Art. 114 of the EEC Treaty.. 

55 Art, 116 of the EEC Treaty. 

56 Which covers in any case matters such as changes in tariff rates, the conclusion 
of tariff and trade agreements, uniformity in measures of liberalization, export policy, 
and measures to protect trade. See Art. 113(1) of the EEC Treaty. 

57 See principle 2a in section I supra. 

58 An objective which is very similar to that of the EEC’s common a ak policy. 
See Art. 110 of the EEC Treaty, text at note 51 supra. 
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provides, in paragraph 1(4.) that the International Seabed Authority must 
take “measures necessary to achieve the growth, efficiency and stability” of 
the markets for the products of seabed exploitation and that “all parties 
shall cooperate to this end.” These provisions, insofar as they fall within 
the scope of the EEC’s common commercial policy, can only be imple- 
mented by the Community, which implies that only the Community can 
undertake the corresponding engagements.’ 

If the Community must undertake engagements in respect of certain 
provisions of part XI of the ICNT, the question arises whether the EEC 
should also be a member of the International Seabed Authority. This ques- 
tion must be answered in the affirmative. The Assembly, being the supreme ` 
organ of the Authority in which all members are represented, .has the power 
to establish the “general policies . . . to be pursued by the Authority.” ê° 
If in the exercise of this power the Assembly deals with matters falling 
within the scope of the EEC’s common commercial policy, only the Com- 
munity can participate with legal effect in the debates and take such action 
as may be necessary to execute the Assembly’s decisions. EEC participa- 
tion in the Assembly (and other organs) ‘will, of course, require special . 
voting arrangements. 

- Thus far, emphasis has keen placed on those provisions of part XI of the 
ICNT that deal with matters of international commercial policy because it 
is in regard’ to these matters that the Community has exclusive external 
powers. This should not be interpreted as implying that the other provi- 
sions of part XI are outside the scope of Community powers.© For example, 
the Community is also involved in international efforts to assist developing 
countries and has in fact concluded agreements to this effect." Therefore, 
provisions in part XI designed to assist developing countries and to protect 
their interests ** may also have consequences relating to the powers and 
activities of the Community. It is not possible, however, to draw general 
conclusions in this respect. If these provisions, or specific aspects of their 
implementation, relate to the objectives of the Community, the EEC may 
have certain powers, but their existence and precise nature will have to be 
determined for each specific case in light of the distribution of powers for 


59 It should be noted that the EEC is a contracting party to the International Wheat 
Agreement of 1971, the International Cocoa Agreement of 1975,-the International Tin 
Agreement of 1975, and the International Coffee Agreement of 1976. Furthermore, 
the Community participates ir the work of UNCTAD on international arrangements 
regarding raw materials. 

60 Art. 158(1) of the ICNT. 

61 It may be assumed that if the EEC has treatymaking powers in respect of certain 
matters, it is also empowered to participate in the work of international organizations 
dealing with these matters. In fact, on July 26, 1978, the Council of Ministers de- 
cided. that consideration shoulc be given to the ways in which the Community could 
be represented in the organs of the Authority. 

62 This is clearly not the case with the provisions in part XI on the protection of 
the marine environment. See “Protection of the Marine Environment,” infra. 

68 Most notably the Lomé Convention of 1975. 

64 E.g., Arts. 148 and 150(1) of the ICNT. 
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that case bewen the Commit and thé member states. op On the otier 
hand, since part XI deals primarily with economic questions, the Inter- 
national Seabed Authority—in the terms of Article 116 of the EEC Treaty 
—-is clearly an international organization of an economic character, in which 
the member states are required to proceed by “common action” on all 
matters of particular interest to the Common Market.® 


Protection of the Marine Environment 


Article 2 of the EEC Treaty includes among the Community’s objectives 
a “harmonious development of economic activities,” an objective which, in 
the present time, should be interpreted. as also covering the need to protect 
the environment. Accordingly, on November 22, 1973, the Declaration on 
the Program of Action of the European Communities on the Environment 
was adopted. 67 Its preamble states that “the projects to` which this pro- 
gramme will give rise should in some cases be carried out at Community 


level, and in others be carried out by the Member States.” ® Chapter 6, sec- ~ 
tion 1 of the declaration established the projects to be undertaken by the. 


Community and the member states in respect of marine pollution. These proj- 
-ects deal with pollution from’ (1) sea transport and navigation, (2) 
deliberate dumping of waste, (3) seabed exploitation, and (4) land-based 
sources. 

` Within the overall framework of the. declaration, the EEC adopted in 
1976 a Directive © on Pollution Caused by Certain Dangerous Substances 
Discharged into‘the Aquatic Environment of. the Community.” The ob- 


jectives of this directive, which also applies to the territorial waters of the © 


member states, are to (1) approximate relevant laws of the member states,” 
and (2) establish certain Community rules and principles.”* Article 10 is 
especially relevant to the issue of the EEC’s external powers regarding pro- 


tection of the environment. It reads, “Where appropriate, one or more. 


` 65 If, for example, the Community were to develop a common energy policy, it is 
- possible that’ under this policy certain powers would be transferred from the member 
states to the Community, which could enlarge the Community’s role in respect of 
part XI of the ICNT. 

66 However, for matters that fall within the exclusive powers of the Community 


> (such as matters within the scope of the common commercial policy) common action 


by the member states would not be in accordance with Community law; for such 


matters the Community as such is responsible, which implies that it is for the institu- 


tions of thé Community to act. 
e7 16 O.J. Eur. Comm. (No. C 112) 1 (1973). 


68 Which also explains why the declaration was adopted by the Council and the 


“representatives of the governments of the Member States meeting in the Council.” 


69 Which is binding as to the result to be achieved, but which leaves the methods . 


to be used to the member states. See Art. 189 of the EEC Treaty. 

70 19 O.J, Eur. Comm. (No. L 129) 23 (1976). l 

11 Under Art. 100 of the EEC Treaty. 

12It should be noted that these rules were adopted on the basis of Article 235 of 
the treaty on the ground that “the powers required for this purpose have not been 
provided for by the Treaty.” See preamble of the directive. — 
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Member States may individually or jointly take more stringent measures 
than those provided for under this Directive.” 

On May 17, 1977, a resolition was adopted to update the 1973 declara- 
tion. In this resolution, toa, it is noted that the projects envisaged should 
in some cases be carried out by the Community and in other cases by the 
member states.” Title V, which deals with “Community action at Inter- 
national Level,” provides that the Community and its member states (my 
emphasis) will continue tə participate in international efforts against 
pollution. ' 

In related developments the Community acceded to the Convention for - 
the Prevention of Marine Pollution from Land-Based. Sources of 1974 74 and 
to the Convention for the Protection of the Mediterranean Sea Against 
Pollution of 1976.75 It should be noted that (apart from third countries) 
both the Community and certain member states are contracting parties to 
these instruments. On June 21, 1977, the Council of Ministers decided that 
the Community as such should also become party to the Convention on the 
Protection of the Marine Environment of the Baltic Sea Area of 1974.76 

If the principles concerning the EEC’s external powers, as outlined in 
section I, are applied to these developments, the following conclusions 
.emerge. Protection of the environment, including the marine environ- 
ment—at least since the 1973 declaration—is one of the objectives of the 
Community, while in certain cases it also has the power to set internal 
rules. Therefore, whenever, in an area covered by these powers, the 
achievement of the objective of eavironmental protection makes it necessary 
for the Community to conclude an international agreement with third states, 
the Community has the power tc do so." As a general rule, however, this 
power is not yet exclusive, i.e., in principle, member states still have the 
same power. In support of these conclusions reference can be made to the 
1973 declaration and the 1977 resolution, which both state that some proj- 
ects of environmental protection must be carried out by the member states 
and others by the Community, and that both the Community and the 
member states will continue to participate in international efforts in this 
field. Further support can be found in Article 10 of the 1976 directive: 
presumably, members may also exercise their freedom to adopt more 
stringent standards by concluding appropriate agreements with third states. 
Finally, the Community is not vet a contracting party to many environ- 
mental agreements of concern to it; at the same time, in cases where the 


73 In adopting the resolution, -he procedure outlined in note 68 supra was followed 
once again. l ' 

74 Paris, June 4, 1974, reprintzd in 13 ILM 352 (1974). On EEC accession, see 
18 O.J. Eur. Comm. (No. L 154) 5 (1975). 

75 Barcelona, February 16, 1976, reprinted in 15 ILM 290 (1976). On EEC acces- 
sion, see 20 O.J. Eur. Comm. (No. L 240) 1 (1977). 

76 Helsinki, March 22, 1974, reprinted in 13 ILM 546 (1974). The present con- 
tracting parties are Denmark, Fialand, the Federal Republic of Germany, the German 
Democratic Republic, Poland, and Sweden. 

77 See principle 1 in section I supra. 
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Community has acceded to such an agreement, certain member states are 
also among the contracting parties.” 

Even if nonexclusivity is still the general rule as regards protection of the 
marine environment, there may be specific situations in which the trans- 
fer of powers from the member states to the Community has reached the 
point at which the powers of the Community have become exclusive. This 
point is reached when the Community has adopted rules that “are affected 
if Member States . . . were to undertake, in the field covered by these rules, 
engagements vis-a-vis third States.”7° To determine whether or not cer- 
tain rules are “affected” is, of course, a matter of interpretation. Neverthe- 
less, if the EEC’s common environmental policy continues to develop, either 
by the adoption of internal rules or by its participation in international 
agreements, the number of cases in which the Community has exclusive 
powers is bound to increase. 

In relation to the ICNT provisions on protection of the marine environ- 
ment (part XII), the above analysis of the legal situation within the EEC 
leads to the conclusion that it has the power to be a contracting party to 
these provisions. Furthermore, this power may be—or may become—ex- 
clusive in nature in respect of specific provisions of part XII, or of specific 
aspects of their implementation, on the ground that the Community has 
adopted rules in the area governed by these provisions that preclude mem- 
ber states from undertaking international engagements vis-a-vis third coun- 
tries. It is not possible to generalize as to which ICNT provisions fall in 
this category: a finding that only the EEC has the power to be a party to 
a certain provision must be made by analyzing the distribution of powers 
between the member states and the Community with respect to that specific 
provision. 


Other ICNT Subject Areas 


Utilization and conservation of living resources, exploration and exploita- 
tion of seabed resources, and protection of the marine environment are by 
no means the only ICNT subject areas that fall within the scope of the 
EEC’s external powers, although they appear at present to be the only ones 
in which the Community has exclusive external powers. Among the ob- 
jectives in the EEC Treaty is the adoption of a common policy in the field 
of transport; the treaty also provides for the necessary powers.™ Even 
though the EEC has not yet made much progress in working out a common 


78 The Commission of the EEC, however, is of the opinion that the Community has 
exclusive external powers in respect of environmental protection. See 21 O.J. Eur. 
Comm. (No. C 56) 1 (1978). 

79 See principle 2b in section I supra. 

80 Art. 3(c) of the EEC Treaty. l 

81 Article 75(1) of the EEC Treaty; however, for sea and air transport these powers 
are more restricted: Article 84 of the treaty implies that the powers of Article 75 
apply only to transport by rail, rcad, and inland waterway, while for sea and air 
‘transport the Council may, by unanimous vote, decide whether, to what extent, and 
by what procedure appropriate provisions may be adopted. 
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pele Gs on transport by sea, certain ICNT pravisions on this subject *? may 
lie within the compass of tae Community’s external powers. And if the 
EEC were to succeed in adcpting-a common energy policy, this ‘conclusion - 
could apply to some of the ICNT provisions on exploitation of the resources 
~of the continental: shelf.®# 

Even more important than any survey of the various ICNT ao oe 
that fall, or could fall, within the scope of the EEC’s powers is the fact 
that these powers and their nature are not static: they are a function of the 
extent to which the member states have transferred powers to the Com- 

~ munity. Therefore, any surrey of its present external powers in respect of 
the various provisions of the ICNT becomes obsolete, in either a quantita- 
tive sense ** or a qualitative sense,’ whenever the EEC makes progress in 
achieving its objectives by establishing rules that involve a transfer of 
powers from the member stażes to the Community. 

Finally, something has to'be said in this. section about the ICNT pro- 
visions on the settlement of disputes.** . If the Community. is to be a con- 
tracting party to a new law of the sea convention (in some cases to the 
exclusion of the member states}, it must also be in a position to act as 
plaintiff or defendant with regard to disputes concerning the interpretation 
and application of the convention. But the Community has no locus standi 
before the International Court of Justice. Other procedures (such as arbi- 
tration) must therefore be made available to meet not only the needs of the 
Community (i.¢., when it is to act as plaintiff) but also those of third coun- 

tries (i.e., when the Community is to act as defendant). It should be 
-understood that if the implementation of a certain ICNT provision lies 
within the exclusive powers of the Community, only the Community: can be 
held responsible for ensuring performance in accordance with that pro- 
vision.*? 


i 


JIL DEVZLOPMENTS IN UNCLOS III 


In a report presented to the Gouna of Ministers in-March 1974, the 
European Commission raised the issue of Community participation in 
UNCLOS III. In June 1974 the Council made the following decisions: (1) 
with respect to questions relating to its powers, the Community’s position 

_ should be established in accordance with the “usual procedure’; and (2) 
with respect to questions of an economic character or of such a nature that 
they affect the common policies, the member states should enter into con- 
sultations in the presence of the Commission. It was also decided to take 
steps to make Community participation in UNCLOS III possible. 


82 E. g., the provisions of part X on the right of access of landlocked states to and 
from the sea and freedom of. traasit. ; 

83 Part’ VI, 

84 Whether or not the Community has certain powers. 

85 Whether or not the Community has exclusive powers. 

86 Part XV. 

87 This situation occurs most clearly in’ respect of the ICNT provisions dealing with 
the utilization and conservation of living resources, 
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Consequently, since the Caracas session in 1974 the Cominimity has been 
represented in UNCLOS III as an observer, its delegation consisting of 
officials from the staffs of. the European Commission and the -Council of 
Ministers. In addition, regular intra-Community consultations ‘have taken 
place, and will continue to take place, on a wide range of issues. These 
consultations, which have been conducted prior to the sessions .of the con- 
ference, as well as during the sessions, are designed to coordinate the in- 
dividual positions of the member states and to agree on common ones. In 
substance they have mainly focused on (1) the legal regime for the ex- 
ploitation of seabed resources, (2) utilization and conservation of living 
` resources, and (3) protection of the marine environment; ** but they have 
also dealt with such questions as the regime for marine scientific research, 
dispute settlement, the right of access of landlocked states to and from. 
the sea, the regime of semi-enclosed seas, and the continental shelf regime.®° 
Even though in many cases intra-Community coordination failed to produce 
. common positions, it cannot be denied that it had one significant result: it 
made all delegations participating in the conference aware of the Com- 
munity and of its special position: As a result of the efforts to coordinate 
the positions of the member states and. of the fact that, on occasion, they 
took common positions,” it came as no surprise to most delegations when in 
_ 1976 proposals were introduced to allow the Community to Ree a con- 
tracting party to the future law of the sea convention. 

On September 10 the representative of the Netherlands ™ sent a Teitei to the 
president of the conference” inviting the president’s attention to the “need for | 
the future law of the sea convention to contain appropriate provisions to allow | 
the European Economic Community t to become a contracting party to the con- 
vention.” . After outlining the structure and functions of the Community, the 
letter stated that there are “various fields in which the competence of the Com- 
munity has replaced that of the Member States” and that “in these fields the 
transfer of competences applies also to the external relations of the Com-: 
munity with third States.” As an example of a field in which powers have 
been transferred. to the Community, the letter referred to the ICNT pro- 
visions on utilization ‘and conservation of living resources. The letter said 
that as the member states cannot undertake engagements vis-a-vis third 
‘countries in respect of matters over which the Community has competence, 
it is necessary tia. these engagements be undertaken by the Community. 


88 It is, of course, no coincidence that the Community’s objectives aad: powers relate 
in particular to these 3 areas. See section H supra. : 
89 It is beyond the scope of this study to say more about the participation of the 
member states and the Community in PNET OS IH, but this is certainly a subject 

which deserves further study. 

90 In most cases such common positions were presented on behalf of all 9 member 
states, but recently positions have been introduced on behalf of the ie ast Eco- 
nomic Community, particularly in relation to fisheries questions. 

91 Which country held, at that time, the presidency of the EEC Council of Ministers. 

926 Orr. Rec. 119, UN Doc. A/CONF.62/48 (1976). 

93 It follows from ‘the analysis in section I that this statement is valid only for situa- 
tions in which the Community has exclusive powers. 
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It is also necessary for the Community to be able to do so if third countries 
are to have “a legal guarantee that they have before them partners capable 
of honouring in their regard the totality of obligations envisaged by the 
Convention.” This guarantee exists only if both the Community and its 
member states are contracting parties to the future convention. 

The letter also contained a proposed clause allowing the Community to be- 
_ come a contracting party: “Customs unions, communities and other regional 
economic groupings exercising powers in the areas covered bv this Conven- 
tion may be parties to this Convention.” 

If only such a clause were inserted in the convention, however, a problem 
would still remain: states varticipating in “customs unions, communities 
and other regional economic groupings” generally extend special treatment 
' to each other, which might lead to conflicts with the rights granted by the 
future convention to its contracting parties. Therefore, in the Community’s 
view, a further provision was needed to make clear that the future con- 
vention would not affect the special relations existing among its members.** 
In the letter of September 1@, 1976, the following provision was also 
proposed: 


Nothing in the present Convention shall prevent the member States 
of such customs unions, communities or other regional economic group- 
ings from implementing provisions relating, in accordance with the 
rules governing such customs unions, communities. or other regional 
economic groupings, to the mutual granting to the nationals of such 
States of national treatment or any other special treatment. 


During the sixth session cf the conference ® a further letter was sent to 
the president by the representative of the United Kingdom, which at that 
time held the presidency of the Council of Ministers.” In substance this 
letter raised the same points as the earlier letter and also suggested the same 
formulations for the provisions to be inserted in the future convention. 

The two letters were circulated as official documents of the conference, 
but they did not result in any formal discussions until the seventh session.” . 
In a plenary session on May 5, 1978, the representative of Denmark made a 
statement on the need to insert a clause enabling the Community to become 
a contracting party in the future convention;°® several other delegations 
then commented on the question. Some °% supported the inclusion of an 
EEC clause; others *° expressed understanding for the proposal without, 
however, committing themselves. Reluctance to accept an EEC clause 
was expressed by some Eest European delegations on the ground that 
granting international organizations the right to accede to the convention 


9 Eg., within the Community member ‘states have a right of equal access to the 
exclusive fishing zones of the other member states; this right should take precedence 
over any right of access to these waters granted by the future convention to third 
states. See also 3 Orr, Rec. 217. UN Doc. A/CONF.62/L.40 (1976), Art. 23. 

25 New York, May 23 to July 15, 1977. 

967 Orr. Rec. 48, UN Doc. A/CONF.62/54 (1977). 

97 Geneva, March 20 to May 15, 1978. 88 UN Doc. A/CONF.62/5R.95 (1978). 

99 E.g., Egypt, Iceland, Greece, and Portugal. 

100 Particularly from the Arab and Latin American groups. 
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on the same terms as states could not be justified because international 
organizations are only secondary entities in international law. It would 
also be difficult to determine which organizations should be granted the 
right to accede and to what extent such organizations would assume the 
rights and obligations of their member states. 

The discussion led the EEC members to reexamine their proposals, and in 
the second part of the seventh session * the representative of the Federal 
Republic of Germany (then holding the Council’s presidency) sent a 
letter *°? to the president of UNCLOS IH containing a revised EEC clause. 
It reads: 

1. The Convention is open for signature and approval, or accession 
by customs unions, communities or other regional economic integration 


groupings, constituted by sovereign States, which exercise powers 
in areas covered by the present Convention. 


2. Their instrument of approval or accession shall be deposited with 
the Secretary-General of the United Nations. 


3. Customs unions, communities or other regional economic integra- 
tion groupings referred to in paragraph 1 shall, upon deposit of their 
instruments of approval or accession, become Contracting Parties with 
the same rights and obligations as States Parties under the provisions | 
of the Convention to the extent that these rights and obligations relate 
to an area where powers have been given to them by their Member 
States. 


4, Nothing in the present Convention shall prevent Member States of 
customs unions, communities or other regional economic integration 
groupings referred to in paragraph 1 from implementing provisions 
relating, in accordance with the rules governing such groupings, to 
the mutual granting to the nationals of such States of national treat- 
ment or any other special treatment. 


As it stands now, the proposed EEC clause consists of three elements: 
(1) a participation provision, (2) an assimilation provision, and (3) a 
safeguard provision, Compared with the earlier proposals,” there are 
several changes in the present formulation of the participation provision 
(paragraphs | and 2): it is now made clear how “customs unions, communi- 
ties and other regional economic integration groupings” can become con- 
tracting parties to the convention; it is stressed that these groupings must 
be based on the idea of integration; it is also emphasized that these group- 
ings consist of sovereign states; and a new paragraph 2 has been added 
concerning the deposit of the instruments of approval or accession. The 
assimilation provision (paragraph 3) is new and appears to be designed to 
declare explicitly that contracting parties other than states have the same 
rights and obligations as states insofar as they have been given powers 
by their members in the areas covered by the future convention. Finally, 
the safeguard clause has been changed only to the extent necessary to bring 
its wording into line with the new text of paragraph 1. | 

101 New York, August 21 to September 15, 1978. 


1022 UN Doc. A/CONF.62/L.32 (1978). 
203 UN Docs. A/CONF.62/48 and A/CONF.62/54 (1978), notes 92 and 96 supra. 
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, IV. CorcLUDING REMARKS 


The issue of EEC participaticn in an international convention did not 
come up for the first time in the UNCLOS III negotiations. In fact, the 
Community is already a-contracting party to many international agreements, 
multilateral as well as bilateral, and their number is bound to increase in 
the future. Examples of some multilateral agreements to which the EEC 
is party can be found in section IJ;*** the Community has also concluded 
a large number of bilateral agreements relating to trade and/or economic 
cooperation. So far, however, these agreements have been restricted in 
scope: *° they generally deal with fairly technical questions and are not 
addressed to issues that are of fundamental importance to the international 
legal system and the international community as a whole. The main ob- 
jective of a future law of the sea convention is to establish a system of 
public order on the oceans and to determine the conditions, for the ex- 
ploitation of the oceans’ resources by all states. Consequently, accession 
of the'Community to a future law of the sea convention has implications 
that reach beyond those associated with Community participation in inter- 
national agreements of a more technical nature: for the first time an inter- 
national organization would participate, on an equal footing with states, in 
an international agreement designed to lay down some of the fundamental 
principles on which the international community is to be based. It is 
therefore not surprising that the proposal to allow the EEC to become a 
contracting party to the new convention has given rise to certain problems. 

These problems are partly related to the complexities and uniqueness of 
the Community’s internal arrangements. As was pointed out in sections I 
and II, it is not possible to list, once and for all, the areas in which the Com- 
munity has the power to concluce international agreements; nor is it pos- 
sible to define, once and for all, the nature of the EEC’s powers in rela- 
tion to those of the member states. This difficulty is not caused by short- 
= comings in the Community’s legel system—or' of specialists in Community 
law—but results from the Community’s very nature: it is designed to grow, 
and any decision of the member states to broaden or strengthen its internal 
policies has consequences for its external powers. An additional difficulty 
is that in most cases these decisicns evolve gradually; therefore, at a given 
time there may be considerable uncertainty about the’ precise scope and 
nature of the Community's powers.1°* Furthermore, the dynamic nature | 
of the EEC’s external powers presents more problems in relation to conven- 
‘tions with a very wide scope, such as a future law of the sea convention, 
than to agreements that are narrower in scope. All these special character- 


104 Text and notes 59, 63, 74, 75, and 76 supra. 

105 Exceptions are the agreements of association between the EEC and certain states 
and the Lomé Convention of 1975. , ` | 

106 The Court of Justice of the Community has in many, cases resolved these uncer- 
tainties, and will continue to do so. However, not all questions of Community law 
reach the Court. 
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istics ‘must be taken. into account in dealing with the issue of the Com- 
munity’s participation in a new law of the sea convention.?°” 

Another reason for the problems associated with this issue is ‘political in 
nature. It was said in section I that the Community enjoys international 
legal personality, but certain states have not yet recognized it or refuse to 
do so. The latter is the case with the East European states; not surprisingly, 
in UNCLOS III these states have expressed the strongest reservations about 
Community participation in a future convention.°* As these reservations 
arise from the unwillingness of the states concerned to recognize the Com- 
munity in any way, little can be said here about this problem. It should 
be kept in mind, however, that Community participation not only entitles 
the Community to the rights granted by the new law of the sea convention, 
but also imposes on it the obligations of: the convention. If these obliga- 
tions relate to subject areas in which the member states have transferred 
their external powers’ to the Community, it is only the Community that can | 
implement them. Without Community participation third states may thus 
be faced with a situation in which the responsibility for implementing a 
certain obligation rests with an entity that is not a contracting party. It is 
therefore in the interest of third states as well that the Community be among 
the contracting parties of a future convention. 

International law is. constantly being challenged by changes and de- 
velopments in the international community. Indeed, the UNCLOS III 
negotiations are nothing but an attempt to write a new international law 
of the sea adapted to the political and technological realities of the present 


` time. The issue of the Community’s participation in a new- law of the sea 


convention also involves a challenge to international law—a challenge 


whose implications extend beyond the law of the sea. It poses the question - `- 


whether international law can accommodate the needs of an international 
organization with certain advanced and unique characteristics. © The Com- 
munity has-certain statelike characteristics: it may not possess sovereignty, 
but it has powers its member states no longer have. Whenever. this situation 
occurs, the Community must have the opportunity to become a contracting 
party to international,conventions on an equal footing with states. The 
new law of the sea convention is in fact a crucial test for determining 
whether or not this opportunity will be given to an international organiza- 
tion with the Community’s characteristics. 


107 E.g., ‘the idea expressed by certain delevations at UNCLOS III to limit the 
participation of international organizations to certain specific areas does not reflect 
the needs’ of the Community. 
` 108 See also section III; -the delegate from Byelorussia stated that only a provision 
that the convention applied to rélevant intergovernmental H a could’ be con- 
sidered. . 


THE GEOSTATIONARY ORBIT: ISSUES OF LAW 
AND POLICY 


By Stephen Gorove ° 


The technological advances af the space age have opened the door 
toward the increasing utilization of the so-called “geostationary orbit”? 
by satellites for telecommunication, broadcasting, and meteorological and 
other services.?, More recently, the possible utilization of the geostationary 
orbit by satellites to transmit solar energy to the earth has been seriously 
considered.? The growing importance of the geostationary orbit reflected 


* Chairman of the Graduate Program in Law and Professor of Law, University of 
Mississippi; Member of the International Academy of Astronautics. 

The author wishes to express his appreciation to the U.S. Department of Energy 
(EG-77—C-01-4024), the PRC Systems Sciences Co., and the Outer Space Affairs 
Division of the United Nations Secretariat for all the assistance and support received, 
including the providing of research materials that were not readily available and per- 
mission to use them for publication. The views expressed in this article are those of 
the author. > i 
` 1Writings on the “geostationary orbit” and some of its legal and related implications 
are of relatively recent origin. They include, for instance, Busak, The Geostationary 
Satellite Orbit—International Cooperation or National Sovereignty?, 45 TELECOMMUNI- 
CATION J. 167 (1978); Cocca, The Geostationary Orbit, Focal Point of Space Tele- 
communication Law, id. at 171; Cocca, Tcwards an Adequate Legal Regulation of the 
Geostationary Orbit, in PROCEEDINGS or tHE 207TH COLLOQUIUM ON THE LAW oF 
OUTER Space 193 (1978); Gehrig, Geostationary Orbit—-Technology and Law, in 
PROCEEDINGS OF THE 19TH CoLLoguicmM CN THE LAW oF OUTER Space 267 (1977); 
Gorbiel, The Legal Status of Geostationary Orbit: Some Remarks, 6 J. Space L. 171 
(1973); Jeruchim, A Survey of Interference Problems and Applications to Geostationary 
Satellite Networks, 65 PROCEEDINGS Inst, ELECTRICAL & ELECTRONICS, ENGINEERS 317 
(1977); Sarkar, Geostationary Orbital Positicns for Space Stations, in PROCEEDINGS OF 
THE 20TH COLLOQUIUM ON THE Law oF Curen Space 450 (1978); Withers, Effective 
Utilization of the Geostationary Orbit for Satellite Communication, 65 PROCEEDINGS 
INST. ELECTRICAL & ELecrronics Encingers 308 (1977). Articles in foreign legal 
periodicals include, e.g., Bueckling, Rechtsprobleme des Synchronkorridors, 27 Zerr- 
SCHRIFT F. LUFT- UND WELTRAUMRECHT 76 (1978); Finch, The Geostationary Orbit 
and the 1967 Outer Space Treaty, 16 Dierre AeRrro 183 (1977). 

2 For a brief review of possible uses cof geostationary orbit, see UN General As- 
sembly, Comm. on the Peaceful Uses of Outer Space, Physical Nature and Technical 
Attributes of the Geostationary Orbit, Study Prepared by the Secretariat, UN Doc. 
A/AC.105/203, section 5 (1977). 

3 There has been a steadily growing literature on the subject. See, e.g., C. BLOOM- 
QUIST, A SURVEY OF SATELLITE Power Srations (PRC Systems Sciences Co., PRC 
R-1844, Sept. 1976); Borring AEROSPACE Co., SoLaR POWER SATELLITE—-SYSTEM 
DEFINITION StTupy, Pts. I and II, Vol. 1 (D 180~22876-1, Cont, No. NAS9-15196, 
Dec. 1977); ECON Inc., POLITICAL AND LEGAL [IMPLICATIONS OF DEVELOPING AND 
OPERATING A SATELLITE Power System, Finar Rerorr (77-195-1, August 15, 1977); 
Glaser, Development of the Satellite Solar Power Station, in AM. Inst. AERONAUTICS & 
ASTRONAUTICS, SPACE MANUFACTURING Faciuities (Space CoLonies) 115 (J. Grey, 
ed., 1977); Glaser, Solar Power Satellite Development Program, in AM. ASTRONAUTICAL 
Sociery, 36 ADVANCES IN THE ASTRONAUTICAL SCIENCES, Pt. 1, Tae INDUSTRIALIZATION 
oF Space 454 (Van Patten et al. eds., 1378); S. Gorove, STUDIES In Space LAw: 


444 


1979] | THE GEOSTATIONARY ORBIT 445 


in these actual and potential uses, coupled with recent claims of sover- 
eignty advanced by equatorial countries with respect to segments of the 
orbit, calls for an analysis of its international legal status and for a review 
of some of the U.S. policy issues. 

In the ensuing discussion I will first describe the physical attributes of 
the geostationary orbit and then review the relevant provisions of inter- 
national space law and the claims of equatorial countries. I will conclude 
with a brief analysis of some of the key issues of U.S. policy. 


I. PHYSICAL NATURE oF GEOSTATIONARY ORBIT 


The geostationary orbit is a circular orbit at a distance of approximately 
22,300 miles (35,800 kilometers) above the earth’s equator. A satellite 
placed in this orbit (GEOSAT>} lies in the plane of the equator and turns 
about the polar axis of the earth in the same direction and within the 
same period as the earth itself. Thus, a GEOSAT appears stationary in 
relation to the underlying point. 

The space occupied by GEOSAT’s has been described as a “three- 
dimensional corridor” in which satellites move at different altitudes, speeds, 
and inclinations to the plane of the equator. While this corridor has 
obvious limitations of physical size, the major concern has been the pre- 
vention of electromagnetic interference with other satellites and other 
users of the radio spectrum. The minimum distance required between 
GEOSAT’s may vary, depending on the criteria used for arriving at a 
determination. These criteria include the size of the satellite, the stability 
of the orbit, the degree of tolerated electromagnetic interference, the 
state of technology, and other factors. The variety of possible criteria may 
explain the wide disparities in the estimates of the maximum number of 
satellites (ranging from 180 to 1800) that could occupy the geostationary 
orbit at a given time. As a recent United Nations study put it: “It is 
impossible to state how many satellites can be accommodated in the geo- 
stationary orbit. It is, however, possible to find out if a specific satellite 
system, with all physical parameters defined, would interfere with other 
systems or not.”* In 1977 there were nine satellites placed in geostationary 
orbit,’ and the total number in orbit reached about a hundred in that year.’ 


Irs CHALLENGES AND Prospects 205 ff. (1977); INTERNATIONAL TECHNICAL SERVICES, 
Inc., AN OVERVIEW OF PROSPECTIVE ORGANIZATIONAL STRUCTURES IN THE SOLAR 
Power SATELLITE FIELD, DRAFT Report FOR Task II, Susrasx 2: Routes or GOVERN- 
MENTAL Entities (Cont. No. 31-109-38-4387, June 30, 1978); G. K. ONE, THE 
HicH FRONTIER: HuMAN COLONIES IN SPACE (1977). 

4 See ITU Rapio Recun.ations RR1-18, paras. 84BFA and 84RG (1976 ed.). 

5 Gehrig, supra note 1, at 268. l 

6 ECON Inc., FinaL Report, supra note 3, at 60. The fundamental limit to the 
utilization of the geostationary orbit is the mutual interference generated by satellite 
networks. For an analysis, see Jeruchim, supra note 1, at 317. 

T Supra note 2, at I. . , l 

8 Table of Artificial Satellites Launched in 1977, 45 TELECOMMUNICATION J., Supp. 
( April 1978). l 

UN Study, supra note 2, at section 4. 
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It has been estimated that between 1980 and‘1991, 274 GEOSAT’s will 
be launched and that in 1390 there will be 239 active satellites in geo- 
stationary orbit.1° Whatever the eventual increase—which is expected to 
continue, with technological advancements and, possibly, the emergence 
of additional types of uses—it appears that the corresponding increase in 
: claims to the use’ of the geostationary orbit is likely to create problems of 
overcrowding, which will complicate the determination of priorities and 
the allocation of functions and uses, both domestically and internationally.” 
The validity of this observation appears to be substantiated, in a very 
general sense, by the International Telecommunication Convention (ITC) 
of 1973 which, in dealing with the technical aspects of the use of fre- 
quency bands for space radio services, describes the geostationary satellite 
orbit as one of the “limited natural resources.”?2 While the use of this _ 
particular phrase may hava been somewhat unfortunate in bringing to 
_ mind such conventional resources as copper or iron ore, it does convey the 
idea of the finite availability of geostationary orbital positions for orderly 
and beneficial uses. 

An appropriate understanding of the legal aroblenis that may arise in 
relation to the question of availability of geostationary orbital positions 
seems to call for scrutiny 2f the relevant lex lata of international space 
law, the recent claims of equatorial countries to segments of the geo- 
stationary orbit, the positions.cf other countries regarding these claims, 
and some of the ITU instruments that have bearing on the subject. 


HI. INTERNATIONAL: SPACE Law 


While an earlier study ** undertook to assess, inter alia, the effect of 
‘space law on solar power GEOSAT’ and concluded quite correctly that 
“existing principles of space law present no fundamental impediments to - 
the development and implementation of a satellite power system,” ** it 
appears necessary in the brcadened scope of this inquiry to review whether 
and under what conditions use of the géostationary orbit is permitted under 
current international space law in order to put the subject matter into 
proper perspective. First, the applicability of international space law to 
_the geostationary orbit area hinges on whether or not it is located in 
outer space.‘ If it is not, the space treaties would not apply to it short of 
_an explicit provision to the contrary. : | 
From the beginnings of che space age, there have been many theories 
and proposals advanced to determine the precise demarcation line between 
air space and outer space, not from a physical but from a legal point of 


10 Gehrig, supra note l, at 77. 

11 According to D. J, Withezs, saturation could be delayed for a long period if 
various practices and principles of system design and use were internationally agreed 
upon and applied. See Withers, supra note 1, at 308. 

12 International Telecommunication Convention of Oct. 25, 1973, Malaga-Torremo- 
linos, Art, 33(2), TIAS No, 8572 

13 ECON Inc., FINAL REPORT, supra note 3. 

14 Id. at 48. 
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view.1® Despite these ions, there has been no atenditu demie 
determination of where outer space begins. Nevertheless, many years of 
spatial experiments, both before and after the conclusion of the Outer 
Space Treaty," have led to the emergence of what has been described 
as a new rule of customary international law, namely, that artificial earth- 
orbiting satellites move in outer space.17 This conclusion—made prior to - 
the recent claims of sovereignty by equatorial countries over segments of 
the geostationary orbit above their territories ‘*—-was based on the fact 
that no formal objection had been lodged against the orbiting of such 
‘satellites by underlying states. More recently, learned authorities have 
stated that there appears to be an overwhelming consensus that outer space 
begins just under the lowest orbit (between about 100 and 110 kilometers) 
in which a satellite can be maintained.” 

Since geostationary satellites orbit at heights, of about 35, 300 kilometers, — 
‘and therefore far above the lowest earth- orbiting satellites, there can be _ 
no doubt that the geostationary orbit area is in outer space. Until the 
recent claims of equatorial countries, the legal: validity of the statement 
..that earth-orbiting satellites move in outer space appear 'not to have 
been challenged by any state. 

The Outer Space Treaty of 1967 was negotiated out of a desire to.estab-. 
lish principles governing man’s activities in outer space. These activities, 
both before and at the time the treaty was concluded, related mostly to 
experiments conducted with artificial earth-orbiting satellites. Therefore— 
short of any evidence to the contrary—it appears logical to conclude that . 
the drafters intended the principles incorporated in the provisions of the 
' Outer Space Treaty to’ apply to such activities, irrespective of whether 
the satellites were in lower or higher (é.g., geostationary) orbit.”° 

One of the cardinal principles incorporated in the treaty is the freedom 
of exploration and use of outer space by all states without discrimination 
of any kind, on a basis of equality and in accordance with international 
law.” S 

This principle is limited by the provision that: the exploration and use 
. must be carried out for the “benefit and in the interests” of all countries, 


í 


15 For a review of early theories, see S. Gorove, supra note 3, at 14 f. 

16 Treaty on Principles Governing the Activities of States in the Exploration and Use 
of Outer Space, Including the Moon and other Celestial Bodies [hereinafter referred 
to as Outer Space Treaty], signed Jan. 27,. 1967, entered into force Oct. 19, 1967, 18 
UST 2410, TIAS No. 6347, 610 UNTS 2. 

' 17 McDougal, The Emerging Customary Law of Space, 58 Nw. U.L. Rev, 618 
(1964). See also S. H. Lay & H. J. TAUBENFELD, Tae Law RELATING TO ACTIVITIES 
oF Man in Space 48-49 (1970) and the citations therein. i 

18 For a discussion of these claims, see infra section III. a 

19 See, e.g., o The Changing Legal Regime of Air and Outer Space, 27 INTL 
L.Q. 576, 590 (1978): . there is, on the basis of the attitude of the overwhelming 
majority of States, a consensus that to allow individual States to exercise sovereignty at - 
the lowest height at which satellites are put in orbit, would, to an unacceptable extent, 
invalidate the principle of freedom and noa-appropriation of’ outer space.” 

20 Gorbiel, supra note 1, at 177. 21 Art.: 1,. para. 2. 
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irrespective of their degree of economic or scientific development.*? The 
so-called common interests provision, however, has not been regarded as 
requiring states to share the benefits in any specific manner but rather 
as expressing a desire that the activities be beneficial in a general sense.”* 
Because space activities pertaining to telecommunications, broadcasting, 
meteorology, and solar power transmission may be regarded as generally 
beneficial to all countries, engagement in any of these activities would 
appear to satisfy the requirement of the common interests clause. 

What has been frequently overlooked, however, possibly because of its 
self-evident nature, is that the “benefit and interests” of the country con- 
ducting the exploration and use must also be taken into account; other- 
wise, the exploration and use would not benefit “all” countries. I ana- 
lyzed in detail the general scope and applicability of the common interests 
provision in 1971 and for purposes of brevity will only quote the following 
few remarks: | 


[T]he exploration and use must be in the “interests” of all countries. 
The plural term “interests” seems to indicate that more may be in- 
volved than just the vague, general “interest” of all countries. In a 
sense the plural phrase may perhaps be regarded as a victory for 
the less developed countries which entertained strong hopes of receiv- 
ing benefits from man’s exploration and use of outer space. 


What is or is not to the benefit and in the interests of all countries 
may not always lend itself to an easy determination. Something which . 
is thought to be of benefit to a country on the basis o? available in- 
formation and criteria today may be regarded on the basis of new 
information and criteria detrimental tomorrow. Also, who is going 
to determine whether or not a particular exploration and use is in 
a given case for the benefit of all nations? Since there is no provision 
in the Treaty for the settlement of disputes, it is likely that each state— 

` short of an amicable d:sposition of the issue—would insist on its own 
interpretation. ... 


Whether or not only the “exploration and use” must be beneficial 
to all countries or also the “results,” that is, the benefits derived from 
such exploration and use, is a further very important question... . 


Assuming then for a moment that the “results” of exploration and 
use were meant, the question arises whether or not “all” such results 
or benefits were intended and, if so, must all such results be “shared” 
in order to constitute a benefit to all countries? .. . 


. . . Thus it would appear that appropriate international agreements 
would have to be concuded before equal enjoyment of benefits could 
be regarded as more thsr. a broad statement of general policy.” 


These observations support the proposition that the so-called common 
interests clause incorporated in Article I(1) of the Outer Space Treaty 


22 Id., Art. 1, para. 1. 

23 Gorove, Freedom of Exploration and Use in the Outer Space Treaty, 1 DENVER J. 
INTL L. & Pou. 93, 104 (1971)°. 

24 Id. at 101-04. 
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is not self-executing. It is rather a kind of imperfect legislation, expressing 
an aspiration couched in very general terms, which could not be specifi- 
cally implemented without further elaborations and guidelines, particu- 
larly those relating to the determination of the degree and nature of the 
sharing and the kinds of benefits that are to accrue. Clearly, the develop- 
ment of internationally acceptable guidelines governing the use of the 
geostationary orbit would create a more favorable environment for the 
possible use of solar power satellites in the future.*® 

Another major provision, one incorporated in Article II of the Outer 
Space Treaty and relating to the ban on national appropriation of outer 
space, raises the all-important question whether the placing and keeping of 
a satellite in geostationary orbit could amount to an appropriation of orbital 
space, as was recently suggested by Colombia.” In view of the appli- 
cability of the principle of freedom of exploration and use, it would appear 
that the “placing” of a satellite in geostationary orbit would not, in itself, 
constitute such appropriation. From the beginnings of the space age, the 
principle “first come, first served” was followed; the Outer Space Treaty 
did not place a limitation on this principle with respect to free space, and 
state practice to date appears to have confirmed it. As correctly observed 
by Professor Aldo Armando Cocca, the representative of Argentina, before 
the UN Committee on the Peaceful Uses of Outer Space (UNCOPUOS): 
“though everybody has a right to place a space object in orbit, the second 
` in time is to respect the route chosen by the first.” ? He called this rule 
similar to the principle of droit de route in Argentine law.”® 

While the “keeping” of a GEOSAT in orbit for a period of 30 years may 
be argued to constitute national appropriation—since 30 years may satisfy 
the requirement that to constitute appropriation the act must be done with 
a “sense of permanence” 7°—in actuality it would not if geostationary orbit 
is regarded as a natural resource, as characterized by the 1973 International 
Telecommunication Convention and claimed by the equatorial countries.*° 
The reason is that there is authority to support the view that the ban does 
not relate to natural resources.*t_ This position appears to have been shared 


25 ECON, Inc., Finar REPORT, supra note 3, at 48. 

26In the course of UN discussions, the Colombian delegate noted that with the 
progress of technology it was possible to extend the life of geostationary satellites and, 
in view of this, he expressed the fear that the geostationary orbit would be subject to 
appropriation. UN Doc. A/AC.105/C.2/SR.296 at 4 (1978). 

27 Cocca, Towards an Adequate Legal Regulation of the Geostationary Orbit, supra 
note I, at 194, . 

28 Ibid. ; 

29 Gorove, Interpreting Article II of the Outer Space Treaty, 37T Forpuam L. Rev. 
349, 352 (1969). A recently concluded study argues that 30 years would not amount 
to “permanence” for purposes of appropriation. This, however, is somewhat doubtful. 
See ECON Inc., Finar REPORT, supra note 3, at 57. 

30 For a discussion, see infra section III, at p. 450. 

31 See comment by Professor Goedhuis in the REPORT oF THE 54TH CONFERENCE OF 
THE INTERNATIONAL Law AssocraTion 427 (1971). 
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by the Legal Subcommittee of UNCOPUOS, at least insofar as natural re- 
sources of the moon and other celestial bodies were concerned.” 


WI. Tue Bocors DECLARATION AND OPPOSING VIEWS 


It was in October 1975 during the 30th session of the UN General As- 
. sembly that Colombia first claimed a segment of the geostationary orbit 
above its national territory.“ The claim was predicated on the argument 
that the geostationary orbit was not included in the concept of outer space 
alluded to in the Outer Space Treaty of 1967. Colombia reiterated this posi- 
tion at the next session of the General peppy in 1976, and similar stands 
were taken by Ecuador and Panama.* 

In November 1976, eight equatorial countries ( Brazil," Colombia, Congo, 
Ecuador, Indonesia, Kenya, Uganda, and Zaire) met in Bogotá to hammer 
out a unified position on the legal status of the geostationary orbit. Their 
conference ended on December 3, 1976, with what is known as the Bogotá 
' Declaration.** The basic arguments set forth in the declaration, together 
with subsequent statements both pro and con, fully reveal the position’ of 
the equatorial countries with respect to the geostationary orbit. 

Reduced to its bare essentials, the Bogota Declaration asserts that seg- - 
ments of the geostationary crbit (a natural resource) lying above their ter- 
‘ritories are an “integral part” of the territory over which the equatorial 
countries exercise complete and exclusive sovereignty.*’ The declaration 
further states that the devices to be placed permanently on the segment of 
a geostationary orbit of an equatorial state require “previous and express 
authorization on'the part of the concerned state”; that the equatorial states 
do not condone existing satellites or the position they occupy on the geo- 
stationary orbit; and that the existence of these satellites does not confer 
any rights of placement of satellites or use of the segments concerned un- 
less expressly authorized by ne states exercising sovereignty over the 
segments, 


32 As has been noted by this writer earlier, throughout the negotiations involving the 
Draft Treaty Relating to the Moon, the United States has taken the position that an 
express or implied moratorium >n the exploitation of natural resources of. the moon 
until an international regime can be established to regulate exploitation is unaccept- 
able. However, many developing nations have. been in favor of such a moratorium. 
What is revealing with respect to the diametrically opposed views is the fact that 
apparently néither of the two positions regards Article II of the Outer Space Treaty as 
a ban on exploitation of moon resources. If either of them did, the argument about 
placing a moratorium on exploitation would become largely meaningless. See S. 
GoROVE, supra note 3, at 217, 219; UN Doc. PUOS/C.2 (XV)/WG.1/Working ee 
- 8; Press Release U.S.-U.N. 37 (73). 
_ 88 Gorbiel, supra note 1, at 172. 

84UN Doc. A/C.1/PV.10 at 37-38, 81-82. 

85 Brazil was represented by an abserver. 

38 For an English translation of the declaration, see ITU, Broadcasting Satellite 
Conference, Doc. No. 81-E, Annex 4 (Jan. 17, 1977); see also 6 J. Space L. 193 
(1978). 

37 Bogota Declaration, section 1, , 88[d,, section 3(d). 

39 Id., section 3(e). 
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The only qualification of the foregoing claim made in the declaration is 
that the equatorial states do not object to the free orbital transit of satellites 
_ approved and authorized by the International Telecommunication Conven- ` 
tion when these satellites pass through their space territory * and that the- 
segments ‘of the orbit. corresponding to the open sea beyond national juris- 
diction constitute the “common heritage of mankind.” # a 

A sampling of some of the arguments advanced in the Bogota Declaration 
reveals that they were based on such considerations as: 


(1) the geostationary orbit is a physical fact arising from the nature 
of our planet because it depends a on its relation to gravita- 
tional phenomena caused by the earth; . 


(2) under the current rules of the International Telecommunication 
Union, the geostationary orbit is a limited natural resource over which 
the equatorial countries exercise permanent sovereignty in line with 
UN resolutions; * 


(3) there is no satisfactory definition of outer space to support the 
argument that the geostationary orbit is included in outer space; 


(4) the ban on national appropriation is not appApapie in view of 
the lack of definition of outer space; 


(5) technological partition of the orbit is inappropriate; 


(6) the geostationary orbit is not covered by the Outer Space 
Treaty; and i 


'(7) the Outer Space Treaty cannot be a “final answer.” * 


To the preceding considerations certain additional points were added in 
the course of subsequent UN discussions in 1977 and 1978. Some of them 
were expressed by the Colombian delegate and can be parapnrased as 
follows: 


(1) the prevailing uncertainty on the matter of outer space is il- | 
lustrated by the variety of criteria suggested for its definition; ** 


(2) until an international definition of outer space is arrived at 
` the provisions of domestic law will apply to demarcate space; * 


(3) there is no right of succession in regard to satellites; *° 


(4) exercise of sovereign ene is in keeping with positive inter- 
national law; * 


(5) countries that have not ratified the treaty are not bound by it;** 


(6) the orbit is unique because it is the only point at which it is 
economically feasible to maintain a satellite in a stationary position and 
because it is the only feasible position for solar energy platforms; * and 


40 Id., section 3(c). 41 Id., section 3(b). 
42 Id., section 1, ' 48 Id., section 4. 
44 UN Doc. A/AC.105/C.2/7/Add.1 (1978): 

45 UN Doc, A/AC.105/C.2/SR.296, April 4, 1978, at 3. 

48 UN Press Release OS/222, April 3, 1978, at 2. 

+: UN Doc. A/AC.105/C. Hone 296, supra note 45, at 4. 

48 Ibid. f 49 > Ibid, 


Fi 
\ 


* 


452 THE AMERICAN JOURNAL GF INTERNATIONAL LAW [Vol 73 


(7) the geostationary orbit is a limited natural resource because of 
its possible saturation with solar energy platforms and telecommunica- 
tion frequencies. 


That the legal and scientific considerations invoked in suppert of the claim 
of the equatorial countries had no valid basis became apparent from their 
overwhelming rejection by cther countries represented before UNCOPUOS, 
including, for instance, Australia," Belgium,’ Czechoslovakia,®* France,°* 
the German Democratic Republic," Iran,** Italy,5” Mexica,** the Soviet 
Union," the United Kingdom, © and the United States.* | 

That the position of the equatorial countries amounted to a claim to 
national appropriation of a part of outer space was noted in the remarks of 
the U.S. delegate. He said that there was no legal or scientific basis for 
claiming national jurisdiction over segments of the geostationary orbit. The 
interests of mankind could be served only by tree and equitable use, 
and exploitation of outer space by all countries claiming national sovereignty 
over the geostationary orbit would not serve these interests. All countries 
would lose if a monopoly over the geostationary orbit were established.” 

Additional arguments against the claims of the equatorial states were 
reflected in the statements of other nations. Some examples can be sum- 
marized as follows: 


(1) the concept of natural resources has never been defined in Gen- 
eral Assembly resolutions (Belgium ); °° 


(2) Article 33 of the International Telecommunication Convention 
describes the parameters of the geostationary orbit from a purely 
technical standpoint and never defines it in legal terms; the only 
stipulation of a legal nature in those regulations is that allocation of an 
orbital position cannot confer permanent priority or possession 
( Belgium ); €t 


(3) geostationary satellites are not permanently located at the same 
point on the equatorial plane (Belgium); ® 


` (4) no state has ever protested against the ever-growing outer space 
activities carried out for the progress of civilization and the benefit of 
mankind (Italy); °° i 


(5) the use of the geostationary orbit is subject to the legal regime 
of the Outer Space Treaty (United Kingdom); ° 


50 Ibid, 

51 UN Press Release OS/852, April 5, 1978, at 2. 

52 UN Doc. A/AC.105/C.2/SR.298, April 6, 1978, at 5-6. 
53 UN Press Release OS/852, supra note 51, at 2. 

54 Ibid. 55 Id. at 3. 

56 UN Press Release OS/224, April 5, 1978, at 3. 

57 UN Press Release OS/852, supra note 51, at 3. 

58 UN Press Release OS/223, April 4, 1978, at 5. 

59 Id. at 4, 60 Id. at 3. 

61 Id, at 2. 

62 UN Press Release OS/852, supra note 51, at 2. 

68 UN Doc. A/AC.105/C.2/SE.298, supra note 52, at 5-6. 
64 Ibid. 65 Ibid, 

88 UN Press Release OS/852, supra note 51, at 3. 

67 Ibid. 
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(6) there is no parallel between the jurisdiction of the coastal states 
extending over the continental shelf and the extension of national 
sovereignty to positions on the geostationary orbit (Belgium);** | 


(7) a claim of sovereignty is valid only if it is based on effective oc- 
cupation ( Belgium); ® 


(8) the geostationary orbit is a construction of the mathematical and 
scientific mind and belongs to all mankind (Belgium );™ and 


(9) the view that the geostationary orbit is a natural resource and 
subject to the sdvereignty of the equatorial states is absurd, requiring 
no further comment (Belgium ).” 


While the strictly legal and technical arguments of the equatorial coun- 
tries did not appear convincing, it is instructive to look at the underlying 
motivations that prompted their claims. These motivations stemmed 
from economic aspirations couched in terms of fundamental justice, equity, 
and fairness, as is revealed by the statements summarized below: 


(1) the ITU solutions are impracticable and unfair and would con- 
siderably increase the exploitation costs of the geostationary orbit, 
especially for developing countries whose technological and financial 
resources are not equal to those of industrialized countries, who enjoy 
an apparent monopoly in the exploitation and use of the geostationary 
orbit (Bogota Declaration ); 7 


(2). both the geostationary orbit and the frequencies have been used 
in a way that does not allow equitable access to the developing coun- 
tries, who do not have the technical and financial means the great 
powers have ( Bogota Declaration );7° 


(3) the ultimate justification for the declaration is directed “towards 
rendering tangible benefits to their respective people and for the uni- 
versal community” (Bogota Declaration ); "4 


(4) the application of the 1967 treaty does not reflect the spirit of its 
drafters (Colombia ); 75 


(5) outer space has been beneficial only to a few countries instead 
of to all countries (Colombia );7¢ 


(6) a more just international order cannot be achieved if the use 
of outer space is left only to a few countries. (Colombia) ;7 


(7) the issue of the geostationary orbit should be resolved in ac- 
cordance with the aims of the “new international economic order” 
(Ecuador );78 and 


68 UN Doc, A/AC.105/C.2/SR.298, supra note 52, at 5-6. 
69 Ibid. 

‘ 70UN Press Release OS/224, supra note 56, at 3. - 
71 UN Doc. A/AC.105/C.2/SR.298, supra note 52, at 5-6. 
72 Section 1. 73 Section 1. 
74 Section 3{a). 
15 UN Doc. A/AC.105/C.2/SR.296, supra note 45, at 2. 
78 UN Press Release OS/222, supra note 46, at 2. 
77 Ibid. 5 
18 UN Press Release 05/852, supra note 51, at 1. 
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(8) the geostationary. orbit must be used in priority for the benefit 

of the developing countzies in order to help to narrow the gap between - 

_ the developing countries and the industrialized countries on an equi- 
table basis (Colombia ).7* | sO 


In order to realize their economic aspirations on the basis of justice, 
equity, and fairness the equatorial countries called for renegotiation of the 
Outer Space Treaty, specifically: | 


' (1) to` negotiate a definition or delineation of outer space which 
would take into account the interests of the equatorial countries; ® . 


(2) to negotiate a legal regime to govern the use of the geostation- 
ary orbit taking into account the genuine interest of the international 
community and the concerns of the equatorial countries; €! pana 


(3) to negotiate regional and subregional agreements with other 
Latin American states for the joint use of the geostationary orbit; ® and 


(4) to create a new Outer Space Authority under the auspices of the 
, United Nations.® l 


A number of countries, among them Brazil, an observer at Bogotá, 
acknowledged the apparent motivations of the equatorial countries. 


(1) Australia expressed understanding of the anxiety about the use 

of the geostationary orbit and supported the proposal to study. the 

_ scientific and technical aspects in order to elaborate an international 
legal regime on the orbit.*4 | 


(2) Belgium said the concerns of the equatorial countries were not 
absurd, particularly since they were countries seeking to achieve de- 
velopment. They were worthy of note and should be examined care- 
fully in the context of the 1967 treaty.® i 


(3) Brazil favored the formulation of a specific legal regime taking 
into account the unique nature and risks of saturation of the geostation- 
ary orbit and safeguarding the legitimate interests of all states, par- 
ticularly those over whcse territories the orbit passed.*° 


: (4) France stated thet it might be necessary to regulate the orbit 
-= within the framework of the Outer Space Treaty.* 


(5) The German Democratic Republic observed that the interests of 
other states must be taken into account in a spirit of good faith and - 
cooperation. ** 


(6) Iran was not opposed to discussion of the issue of the geosta- 
tionary orbit.® 


79UN Doc. A/AC.105/C.2/SR.296, supra note 45, at 5. 

80 Ibid. 81 [bid. 

82 Ibid. 

83 UN Doc. A/AC.105/C.2/SR.298, supra note 52, at 6. 
84UN Press Release OS/852, supra note 51, at 2. 

85 UN Doc. A/AC.105/C.2/SR.298, supra note 52, at 5-6. 
88 UN Doc. A/AC.105/C.2/SR.290, March 23, 1978, at 5. 
87 UN Press Release OS/852, supra note 51, at 3. 

88 Ibid. i 89 Ibid. 
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(7) Mexico asserted that it was necessary : to develop a teed regime 
in which “the special interests of the equatorial states” would be taken 
into account.®? | -_ r; 


(8) Nigeria said that all countries should have suitable access to 
the geostationary orbit.® 


ae The Soviet Union was prepared to recommend, for considera- 
tion by the General Assembly, a draft resolution concerning the legal 
aspects of ‘the geostationary orbit, if no consensus on these questions 
could be reached in the Legal Subcommittee. 02 


(10) The United Kingdom found that the’ best solution was to have 
all states equitably share the benefits of the geostationary orbit.®* 


From the preceding review of outer-space-related instruments and delib- 
erations, it appears that the claims of the equatorial countries to segments 
of the geostationary orbit are legally and scientifically untenable. At the 
same time, it appears that in the Legal Subcommittee of UNCOPUOS there 
has been fairly substantial support for equity and fairness, which would 
favor or at least leave the door open for consideration of the development 
of legal principles to govern the use of the geostationary orbit. Although 
the development of such principles is likely to become a major issue before 
UNCOPUOS, it seems to be overwhelmingly agreed that no part of the . 
geostationary orbit is subject to claims of sovereignty and that principles 
governing ‘its use must be worked out within the framework of the Outer 
Space Treaty. 

é , / 
IV. ITU [INSTRUMENTS | 


In the beginning the space age did not develop according to an a priori 
plan but as a result of an evolutionary process. Countries that placed | 
satellites in orbit and beyond did not ask for permission and there were no 
official protests. The vastness of outer space appeared to offer unlimited 
opportunities of exploration and use for any country that wished and was 
able to undertake them. There was only one limitation—largely by reason 
of common sensé—the “first come, first served” rule, which became a 
firmly embedded concomitant of the principle of freedom of exploration and 
use of outer space.” Under this rule the latecomer would not be entitled 
to priority with respect to the activities of an earlier user. 

A glance at the history of the International Telecommunication Union 
reveals that its patterns of practices were based on the recognition of this 
rule. The limited nature of availability of the electromagnetic spectrum 
and the geostationary orbit for beneficial use, however, as well as the in- 
- crease in opportunities and demands for their use, has led to efforts’ by 


90 UN Press Release OS/223, supra note 58, at 5. 

91 UN Press Release OS/844, March 17, 1978, at 3. 

22 UN Press Release OS/223, supra note 58, at 4. 

93 UN Press Release OS/852, supra note 51; at 3. 

94 Existence of the principle, which is reflected in state practice, has been acknowl- 
edged by the delegate of Colombia. UN Doc. A/AC.105/C.2/SR.296, supra note 45, 
‘at 4. l l i l ' 
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developing nations to alter the “first come, first served” rule, which in their 
view favored the technologically advanced countries. The results of these 
efforts can be found in a series of resolutions, articles, and regulations 
adopted by ITU bodies. A brief review of some of the relevant instruments 
is essential in order to identify problems that are likely to be encountered if 
international agreements are to be reached on the availability of the geo- 
stationary orbit. 

During the World Administrative Radio Conference for Space Telecom- 
munications (WARC-ST) in 1971, a resolution was adopted which took into 
account that all countries Aad “equal rights in the use of both the radio 
frequencies allocated to various space radiocommunication services and the 
geostationary satellite orbit for these services” and that “the radio frequen- 
cles spectrum and the geostationary satellite orbit” were “limited natural 
resources’ which were to be “most effectively and economically used.” % 
In recognition of these. considerations, the instrument, which is legally not 
binding, went on to resolve: 


1. that the registration with the ITU of frequency assignments for 
space radiocommunication services and their use should not provide 
any permanent priority for any individual country or groups of coun- 
tries and should not czeate an obstacle to the establishment of space 
systems by other countries; 


2. that, accordingly, a country or a group of countries having registered 
with the ITU frequencies for their space radiocommunication services 
should take all practicable measures to realize the possibility of the use 
of new space systems by other countries or groups of countries so 
desiring.*® 


In another resolution the conference reiterated the importance of making 
the best use of the geostationary orbit and the frequencies assigned to the 
broadcasting satellite service.®’ Also, the same conference revised the 
Radio Regulations, which have the force of a treaty for the parties,®* to 
provide, in part, for a procedure to coordinate use of the geostationary 
orbit in the following manner: 


An administration (or one acting on behalf of a group of named 
administrations) which intends to establish a satellite system shall, 
prior to-the coordination procedure ... , send to the International 
Frequency Registration Board not earlier than five years before the 
date of bringing into service each satellite network of the planned 
system, the information listed... . 


Before an administration notifies to the Board or brings into use any 
frequency assignment 7o a space station on a geostationary satellite or 
to an earth station that is to communicate with a space station on a 
geostationary satellite, it shall effect coordination of the assignment 


95 Final Acts of the World Administrative Radio Conference for Space Telecom- 
munications, Res. Spa. 2~1 (Geneva, 1971). 

96 Ibid. 97 Id., Res. Spa. 2-2. 

98 From among the signatories of the Bogota Declaration as of January 1, 1978, only 
Brazil was listed to be a party to the Partial Revision of the Radio Regulations of 
July 17, 1971. See U.S. Derr or Srate Pus, No. 8934, TREATIES IN Force on 
January 1, 1978, at 371 (1978). 
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with any other administration whose assignment in the same band for 
a space station on a geostationary satellite or for an earth station that 
communicates with a space station on a geostationary satellite is re- 
corded in the Master Register, or has been coordinated or is being co- 
ordinated under the provisions of this paragraph. For this purpose, 
the administration requesting coordination shall send to any other such 
administration the information listed. . . °° 


The WARC-ST resolutions were followed by provisions in the 1973 In- 
ternational Telecommunication Convention (ITC) which were binding on 
the parties. They stipulated the rational use of the radio spectrum and 
geostationary orbit (spectrum/orbit) and the avoidance of harmful inter- 
ference. They also stated in part: 


In using frequency bands for space radio services Members shall bear 
in mind that radio. frequencies and the geostationary satellite are 
limited natural resources so that countries or groups of countries may 
have equitable access to both in conformity with the provisions of 
Radio Regulations according to their needs and the technical facilities 
at their disposal. °t l i 


All stations, whatever their purpose, must be established and 
operated in such manner as not to cause harmful interference of other 
Members, or of recognized private operating agencies, or other duly 
authorized operating agencies which carry on radio services, and which 
operate in accordance with the provisions of the Radio Regulations. *°? 


Another ITC provision specifically extended the responsibilities of the 
International Frequency Registration Board (IFRB), an ITU organ, in 
order to effect “an orderly recording of the positions assigned by coun- 
tries to geostationary satellites,” “to furnish advice to Members . . . with 
a view to the equitable, effective and economical use of the geostationary 
satellite orbit,” and “to perform any additional duties” relating to “the 
utilization of the geostationary satellite orbit.” 1° 

The importance of efficient use of the spectrum/orbit and the principle 
of equal rights of all countries found further expression in the Preamble 
to the Final Acts of the 1977 World Administrative Radio Conference for 
the Planning of the Broadcasting-Satellite Service in Frequency Bands 
11.7-12.2 GHz (in Regions 2 and 3) and 11.7-12.5 GHz (in Region 1) 
(WARC-BS). In it, the signatories, inter alia, stated that they bear in 
mind “the importance of making the best possible use of the radio-fre- 
quency spectrum and the geostationary-satellite orbit as well as the need for 
an orderly development of the services to which these bands are allocated,” 
and take into account “the equal rights of all countries, large and small, 
even those countries which are not represented at the Conference.” 


$9 Partial Revision of the Radio Regulations, Art. 9A. 

100 As of January 1, 1978, from among the signatories of the Bogota Declaration, 
Brazil, Colombia, Ecuador, Indonesia, and Zaire were listed as parties to the Interna- 
tional Telecommunication Convention of 1973. See TREATIES IN Force, stepra note 
98, at 368. 

101 International Telecommunication Convention of 1973, supra note 12, Art. 33. 

102 Id., Art. 35. 103 Id., Art. 10(3). 
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The 1977 WARC-BS adopted a plan (which went into effect among the 
_ accepting parties on January 1, 1£79) designating frequency assignments in 
`. the bands and positions in the geostationary orbit for regions 1 (Europe, 
Africa, the Soviet Union, and Mongolia) and 3 (Asia and the Pacific). 

Postponement of the immediat2 adoption of an orbital pcsition and fre- ` 
quency channel plan for region 2 (the Americas) was in a sense a 
victory for. the evolutionary approach advocated by the United States-that - 
would permit future technalogical advances to be taken into account. To 
achieve this postponement, the acceptance of two compromises was neces-. 
sary: use of an arc segmentation approach, under which alternating seg- 
ments of the geostationary arc were allocated on a primary basis to’ the | 
-= broadcasting-satellite service and the fixed-satellite service; and the hold- . 
ing, not later than 1982, of 2 Regional Administrative Radio Conference to 
draw up a detailed plan for the broadcasting-satellite and fixed services in 
region 2.2 

The equatorial countries—with the exception of Indonesia—made reser- 
vations to the effect that they do not accept and are not bound by the 
resolutions, agreements, and dezisions of the conference regarding the 
location of geostationary satellites on the segment of the orbit over which 
they exercise sovereign rights anc that the positioning of such satellites will 
require their prior authorization.~’ Indonesia made a separate reservation 
in which it partly invoked the Bozota Declaration.-°* 

The United States joined with a number of countries in ‘rejecting | the 
claims of the equatorial countries and declaring that the decisions of the 
conference to assign frequencies and orbital positions in the geostationary 
orbit were fully in accordance with the 1973 ITC by which the-conference 
and the states parties to the ITC were bound.*™. 

This review of ITU instruments and related discussions suggests that with 
respect to the use of the geostationary orbit the “first come, first served” 
principle has basically remained unaltered from a strictly legal point of 
view. While states generally abide by ITU resolutions, they are not legally ` 
bound by them. They are only bound by such instruments as the ITC 
or the Radio Regulations if they are parties to them. Stili,.to the extent 
that ITU resolutions express a substantial consensus by a large number of 
states, they should be considered as relevant factors in revealing trends 
and. indicating problems that may be encountered if international agree- 
` ments are to be reached on availability of the geostationary orbit. Addi- 
tionally, provisions incorporated in instruments having the force of a treaty 
speak clearly of efficient and economic use and equitable access of countries 
and groups of countries to the geostationary orbit. The widespread agree- 

104 Final Acts of the World Administrative Radio Conference for the Planning of 
the _Broadcasting-Satellite Service in Frequency Bands 11.7~12.2 GHz (in Regions 
2 and 3) and 11.7-12.5 GHz (im Region 1), Res. No. Sat-7 (Geneva, 1977). 

105 Ibid, 

106 U.S, DEPT. oF STATE, REPORT oF THE U.S. DELEGATION TO TEE WARC-BS (40 
TD. Ser. No. 80, 1977). 


107 WARC Final Acts, supra note IM, Final Protocol No. 51. 
108 Id., No. 2. 108 Id., No. 74. 
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ment on such ‘provisions implies that eras is no legal right to the permanent 4 
utilization of a particular orbital position, even less.to a claim of sovereignty ‘a 
or ownership. — : ) 


f 


y. U.S. Porrcy Issues AND CONCLUDING THOUGHTS | 


The views reflected’ in a number of international instruments forcefully 
_ bring to the fore the key issue that policymakers. will increasingly have 
to face as science and technology provide more practical uses of the orbit. 
This issue is how to translate (what the ITU calls) “efficient and economic” use 
and “equitable access” into specific legal and technical principles and rules 
relating to the geostationary orbit for (what the Outer Space Treaty calls) $ 
the “benefit and interests” of all countries: The legal aspects are likely to 
be faced in 1980 by U.S. representatives before UNCOPUOS and its Legal 
Subcommittee, whereas the technical aspects will be examined by its 
Scientific Subcommittee and the 1979 WARC, whose agenda includes: re- 
view and, if necessary, revision of the Radio Regulations, including pro- 
cedures for coordinating the use of the geostationary orbit. 
The 1977 WARC revealed a particularly vexing issue with respect to 
the ITU’s role: how to reconcile its lack of direct competence over geo- 
_stationary orbital position assignments with its mandate to coordinate the 
efficient and economic use of the radio spectrum. ‘The problem arises from 
the fact that geostationary orbital position and frequency spectrum cannot 
be separated from one another for the purpose of coordinating or regulating’ 
space services "4 because positioning both in orbit and in spectrum must 
be taken into account to avoid interference. The 1977 WARC handled the 
problem by approving a plan that designates geostationary orbital positions 7 
and frequencies in specific bands for broadcasting-satellite services. While ` a 
the plan reflects an a priori rather than an evolutionary approach with re- 
spect to regions 1 and 3, it is clearly geared to services. Its primary signifi- 
cance lies in the fact that it establishes the competence of the ITU to deal | 
with geostationary orbital positions in the indicated context in view of . ‘ 
orbit/spectrum inseparability. 
A related issue for the United States will be how to deal with the claims 
of sovereignty by the equatorial countries over segments of their geosta- 
tionary orbit and the additional assertion that segments of the orbit cor- 
responding to the open sea beyond national jurisdiction are the “common 
heritage of mankind.” This is a key issue because, according to scientific 
projections, power GEOSAT’s are likely to occupy positions on the equa- . 
torial plane?“ that would be, in part, over equatorial countries and, in ' 
part, over the Atlantic and Pacific Oceans. It seems clear that the formula- . 
tors of U.S. policy regarding the claims of the equatorial countries must .. 
take note of the discussions at the 17th session of the Legal Subcommittee 
of UNCOPUOS, which reveal the overwhelming conviction of its members 
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that the legal and ‘scientific arguments E T in support of these 
claims are untenable. 

But the discussions also disclose that a auc: of siete: appeared to 
take a somewhat conciliatory position with respect to possible consideration ` 
by the subcommittee of the development of principles governing the use 
of the geostationary.orbit. This position, however, in no way implied that 
a new or different regime should be developed outside the framework of the 
1967 Outer Space Treaty. On the contrary, several delegates pointed out 
that the subcommittee had competence to discuss the elaboration of prin- 
ciples only if they were based on the Outer Space Treaty. 

In: view of these considerations and the “common interests” clause in 
the Outer Space Treaty, it might be prudent for the United States not 
actively to oppose but to help influence the formulation of appropriate 
principles with respect to the geostationary orbit within the general frame- 
. work of the “common interests” clause. In this connection, as was stated 
above, the major task will be to devise specific legal and technical principles 
and rules relating to the use of the geostationarv orbit within the ITU’s 
broad guidelines of “efficient and economic use” and “equitable access,” as 
well as the “common interests” provision of the Outer Space Treaty. More 
specifically, the question will be how far the United States is willing to go in 
accommodating other interests that may be ready to capitalize on any op- 
portunity arising in the course of the negotiating process. The situation 
that may present itself is not entirely without parallel. In the law of the sea 
negotiations the United States had to draw a line beyond which it felt it 
could not go in establishing an international regime governing the explora- 
tion and exploitation of the resources of the seabed beyond national juris- 
diction. *!? 

Another historical precedent- worth recalling is the negotiations on the 
Draft Treaty Relating to the Moon, in which the issue of the proposed 
regime to govern the exploitation of the resources of the moon and other 
celestial bodies has been debated for some time.™! While the differences of 
opinion may have been narrowed, the crucial issues of the meaning of 
“common heritage of mankind”; the form, authority, and composition of the 
eventual international authority; and the question of what state or group of 
states is to wield control over it still have to be determined in future negotia- 
tions before a treaty can be concluded. 

It should be borne in mind, however, that there is a substantial difference 
between obtaining international agreements on allocation of the geostation- 
ary orbit and achieving agreements on the exploitation of the resources of 
the deep seabed or of the moon and other celestial bodies. Utilization of 
the geostationary orbit is already under way, and the principles of both 
customary and international treaty law fully support the existing practice 
from a purely legal point of view. On the other hand, exploitation of the 
deep seabed appears hardly to have started and exploitation of the moon 


112 For a recent assessment of some of the unresolved issues of the Law of the Sea 
Conference, see Oxman, The Third United Nations Conference on the Law of the Sea: 
The Seventh Session (1978), 73 AJIL 1 (1979). 

118 S, Gorove supra note 3, at 187 P. 
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and she: celestial bodies is at present nonexistent. Also, there is a UN 
General Assembly resolution regarding the exploitation of the resources 
of the deep seabed,’** whereas there is no such resolution with respect to 
the use of the geostationary orbit or the resources of the moon and 
other celestial bodies. There is a need to emphasize this point because it 
appears to strengthen the U.S. negotiating posture, apart from the fact that 
international support for the U.S. position vis-a-vis the stance of the equa- 
torial countries appears to be much greater than support for the U.S. posi- 
tion on issues of the deep seabed or the moon and other celestial bodies. 

Notwithstanding the rationale of the foregoing analysis—should it prove 
correct—the history of the last decades appears to indicate a growing 
tendency by the Third World countries to champion rights and interests 
that would provide them with a larger share of the world’s material benefits. 
` This tendency has found expression in a number of UN resolutions such as, 
for instance, those pertaining to the Charter of Economic Rights and 
Duties of States “> and Permanent Sovereignty over Natural Resources of 
Developing Countries; “8 it can also be seen in the frequent references to 
the term “mankind” in such phrases as “common heritage of mankind,” “7 
“province of mankind,” “8 and “envoys of mankind,” ™° as well as in the 
increasing invocation of such provisions as the “common interests” clause.}”° 

These considerations appear to suggest that rational policymaking cannot 
afford to ignore the implications of recent trends in the world community. 
Thus, it may be circumspect for the United States not to close the door to 
the development of orderly procedures leading to. the acceptance of prin- 
ciples and rules governing allocation of the use of the geostationary orbit in 
a manner that would give recognition to the interests of all countries, in- 
cluding both the equatorial countries and the space powers, commensurate 
with their positions. A crucial aspect of this development will be the 
determination of the criteria on which the principles and rules should be 
based so that an acceptable balance can be found for all concerned without 
impeding advancement. A closely related question will be the ways in 
which the law should take scientific implications into account so as to allow 
for necessary adjustments whenever the technical and scientific criteria 
change, a situation-that can be a aes to result from breakthroughs or 
advances. 

While the question of the use of the T orbit by satellites and 
their positioning may come up again at the 1979 WARC, as it did in 1977, 
it may be prudent for the United States to follow the policy of leaving mat- 
. ters of a political and legal nature to consideration by UNCOPUOS and its 
Legal Subcommittee. Nonetheless, discussion of the formulation of prin- 
ciples governing the use of the geostationary orbit in the Legal Subcom- 
mittee should be preceded or accompanied by a thoroughgoing study and 
analysis of the relevant technical and scientific problems by the parent 
Scientific Subcommittee and appropriate ITU bodies. 


114 UN Doc. A/RES/2467A (XXIII) 1968.- 

115 UN Doc. A/RES/3281 (XXIX) 1974. ue UN Doc. A/RES/2692 (XXV) 1970. 
117 See, e.g., the Bogotá Declaration. 118 Outer Space Treaty, Art. I, 

119 Id., Art. V. 120 Id., Art, I. 


EDITORIAL COMMENTS | 


THE OBLIGATION OF THE PARTIES TO GIVE Reece TO THE 
COVENANT ON CIVIL AND POLITICAL RicnTs 


Article 2, LO 1 of the internationa Covenant on Civil aad Political ; 
Rights obliges each state party “to respect and to ensure to all individuals 
within its territory and subject to its jurisdiction the rights recognized” in 
the Covenant. This basic commitment of the parties may be characterized 
as an “obligation of result.”? ‘In itself it says nothing about the means or 
conduct to achieve the specified result.’ However, Article.2 goes on to 
specify means by which the parties are to carry out their obligation to re- 
spect and ensure rights. In paragraph 2, the parties undertake to adopt 
such legislative or other measures as may be necessary to give effect to the 
rights recognized. ‘The words “as may be necessary” are reinforced by the 
‘opening phrase’ of the paragraph, “where not already provided by existing 
measures.” The effect is to impose a conditional obligation as’ to means, 
but an obligation nonetheless. Paragraph 3 of Article 2 adds additional 
obligations of means. It requires that ‘an ‘effective remedy be ensured to 
any person whose rights are violated. It also requires that the right to such 

a remedy be determined by a competent authority “provided for by the 
legal system of ‘the State” and that the remedies granted be enforced by 
- the state authorities. There is a specific obligation in subparagraph ne 

that the state “develop the possibilities of judicial remedy.” 

These provisions of Article 2 impose independent obligations on the states 
"parties. It is not enough for a party to say that it respects and ensures 
rights (the obligation of result); it must also carry out the obligation to use . 
the specified means required by Article 2 through its domestic legal system.” , 
This is a significant aspect of implementation that merits consideration in 
_ the light of recent developments relating to the Covenant. 

In the last two years, a considerable number of the states parties have re- 
ported * to the Human Rights Committee that no additional measures are 


1 The concepts of “obligations of result” and “obligations of means” are discussed 
` in the report of the International Law Commission on Articles 21 and 22 of the draft , 
articles on state responsibility. Sée ,ILC Report on the Work of its 29th Session, 32 
UN GAOR, Supp. (No. 10) 3&-66, UN Doc. A/32/10 (1977); reprinted in [1977] 2 
Y.B. INTL L. Comm'n, pt.2, at 18-30. 

2 The requirement of execution through domestic law does not mean that the 
Covenant as such must be incorporated into domestic law. The preparatory work 
shows that mandatory incorporation into domestic law was not intended, though it 
was recognized that many states would make the Covenant part of their national law 
by automatic incorporation under their constitutions or bv special legislation. Among 
the states parties that have not made: the Covenant part of domestic law are the ° 
United Kingdom, Canada, the four Scandinavian countries, the Soviet Union; and 
some Eastern European countries, 

3 Article 40 of the Covenant requires the patties to submit reports” “on the measures 
they have adopted which give: effect to the rights recognized herein and on the 
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edad in their countries, that. all rights’ are recognized and “ensured,” 
and that adequate remedies are available to individuals for their violation. 
These declarations have been supported by quotation of constitutional and 
legislative texts and explanations of judicial and administrative procedures. 
To a man from Mars, a large part of the world would seem safe for human 
rights and the Covenant virtually redundant. To an observer of contem- 
porary events, the assertions that all necessary measures have been taken 
in certain countries may seem bizarre in the light of their actual practice. 
Even in the case of countries with an acknowledged tradition of respect 


for human rights, the observer may justifiably be skeptical of the claim that. 


existing law is sufficient and that there is no need to implement paragraph 2 
of Article 2. Thus, when the United Kingdom reported that its obligations 
are fulfilled by “safeguards of different kinds, operating in the various legal 
systems, independently of the Covenant but in full conformity to it,” * one 
may acknowledge, as-a matter of general observation, that this is probably 
` substantially the case, but still wonder about the categorical and sweeping 
character of the statement. A cautious and respected British legal scholar, 
F. A. Mann, recently said, “we cannot possibly assume that English law and 
practice are necessarily such as to conform to the standards of the [Euro- 
pean] Convention,” > and Lord Denning, the- Master of the Rolls, referred 
to the terms of the convention as “not the sort of thing we can easily di- 
gest.” € In the light of these comments and some recent cases it does not 
seem excessively critical for an outsider to question the claim that no legisla- 
tive or other new measures are required in the United Kingdom to give full 
effect to the Covenant. One might even raise the question whether the 
principle of parliamentary supremacy does not deprive individuals of an 
effective remedy against a statutory enactment which violates the Cov- 
enant.” While Article 2 does not go as far as to require judicial review of 


legislation, it surely demands some effective way to challenge parnamentary 


acts that infringe recognized rights. 

If doubt arises in respect of the United Kingdom, how much greater is 
the skepticism for- most of the other countries making the claim of com- 
plete conformity. The citation of constitutional and legislative texts—“the 
law on the books”—cannot be a sufficient answer’ to the question whether 


progress made in the enjoyment of those rights.” Twenty-seven states parties sub- 
mitted reports in’ 1977 and 1978. The reports have been issued as UN documents 
in the series CCPR/C/1/Add. 1, etc. They have been discussed by the Human Rights 
‘Committee and summarized in that committee’s report to the Economic and Social 
‘Couricil and thé General Assembly. UN Doc.~ A/33/40 (1978). The summary 
records of the committee discussions are soed under the document symbol CCPR/ 
C/SR, , 

4 UN Doc. CCPR/C/1/Add. 17, at 1 (1977). 

5 Mann, Britain’s Bill of Rights, 94 L.Q. Rev. 512, 521 (1978). i 

eR. v. Chief. Immigration Officer, Heathrow Airport ex parte Salamat Bibi, [1976] 3 
All E.R. 843, 847-48. 

7 See. Mann, supra note 5, at. 513, 514. Mann regards judicial review as essential to 
ensure human rights and he points out that the United Kingdom accepted judicial re- 
view when it adhered to the European Court of Human a ight: 
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“other measures” are required to provide effective E If it is impos- 
sible or difficult for aggrieved individuals to obtain an objective determina- - 
tion of their rights under the Covenant (and not simply under national ` 
law), or if state organs, inclading the courts, diverge in practice from the 
proclaimed rules, it is clear that the obligations of Article 2 are not satisfied. | 
It is, of course, implicit in Article 2 that the determination’ of conformity 
with its requirements is not left solely to the state in question. . Since ‘the 
question involves an international obligation, the other states parties to the - 
Covenant and the Human Rights Committee under Article 40° of the Cov- 
enant are fully entitled to raise questions as to the actual conformity of 
national practice with the ob_igations of that article. They have the right to 
do so, even if individuals in those states may not be able to raise the 
question in their national courts. The records of the Human Rights Com- 
mittee for its first‘ year of operation indicate that some members of the | 
committee have put searching questions to government representatives who 
have presented reports, though the committee has not yet gone directly into 
actual cases.® 

A more subtle problem ci possible doable is raised by the 
proposal made by the President of the United States that his Government 
ratify the Charter with all the reservations required to ensure that. existing 
national law will not have tc be modified by virtue of that ratification. This 
- position was expressed unequivocally in the message sent tc the Congress 
in transmitting the Covenant and three other human rights treaties: “When- - 
ever a, provision is in conflic= with United States Jaw, a reservation, under- 
standing or declaration has been recommended.” ° In explanation it is said 
in an accompanying State C’epartment communication that the treaties con- 
tain provisions which are or appear to be in conflict with United States law 
and that the reservations and statements of understanding “ are designed to 
. harmonize the treaties witt existing provisions of domestic law.”* In 
addition, a declaration denying self-executing effect.to the treaties would 
ensure that “the treaties woald not of themselves become effective as do- 
mestic law.” The clarity and candor of these statements may seem com- 
‘mendable in comparison with the questionable claims of full conformity 
_made by some governments. Nonetheless, the United States. position, -as 
formulated by the President, calls for scrutiny in the light of Article 2. 


8 See, e.g., discussions of repcats of Czechoslovakia, CCPR/C/SR.64—66; Federal Re- 
public of Germany, id., SR.92, 94-96; Democratic Republic of Germany, id.. SR.67, 68; 
United Kingdom, id., SR.67, 69, 10; Soviet Union, id., SR.108, 109, 112. 

9 Message from the President o= the United States, transmitting four treaties pertaining 
to human rights, S. Exec. Docs. C, D, E, and F, 95th Cong., 2d Sess., at iii-iv (1978). 

10 Td, at vi. ° . 

11 Ibid. ‘The proposed declazation would not constitute a reservation since the 
Covenant does not require that.iz have‘ self-executing effect in national law. However, 
the intended effect of the declaration would be tó reduce the possibilities of judicial 
remedies in the United States, ard one may question whether that would be in keeping 
with the intent of Article 2, paragraph 3(b), which requires parties to “develop the 
possibilities of judicial remedy. ' 
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The critical legal issue raised is not whether specific reservations are 
admissible. It is rather whether a whole series of reservations admittedly 
designed to avoid any need to modify: U.S. law can be regarded as in con- 
formity with the object and purpose of the Covenant, especially with the 
obligations of means as expressed in Article 2. There can be no doubt that 
the object of Article 2 was to require all parties to. adopt measures wherever 
- necessary to give effect to the Covenant. The proposed U.S. group of 
reservations is intended to deprive that requirement of any effect whatso- 
ever for the United States. It would do so by reducing the obligations of 
the United States under the Covenant so that it would be under no require- 
ment to adopt any measures beyond existing law. It thus turns upside down 
the rule of the Covenant:as well as the general principle of treaty law that 
a party may not invoke its internal Jaw as justification for failure to perform 
a treaty.!? Under the principles of international law recognized by the 
International Court. of Justice in its Advisory Opinion on Reservations +? and 
the codification of those principles in Article 19 of the Vienna Convention 
on the Law of Treaties,‘* a doubt arises: whether the ensemble of reserva- 
tions proposed by the President would be permissible. The doubt, as in- | 
dicated, arises because of the manifest intention and the extent of the reser- 
vations taken together. It, is one thing to make specific reservations on 
their own merits and quite another to adopt a policy of making reservations 
because no change at all in existing domestic law is desired. No precise 
‘ precedent for this kind of situation has arisen, to my knowledge, and one 
may hesitate to be absolutely categorical as to the law. But irrespective of 
the legal issue, the regime of the Covenant is surely weakened when a state 
purports to accept its obligations and at the same time seeks to rule out 
any change in its law that would be ee to meet those obligations. 

Oscar SCHACHTER 


' Tue Deats THROES OF ABSOLUTE IMMUNITY: 
THE’ GOVERNMENT OF UGANDA BEFORE THE ENGLISH Covrrs 


The:State Immunity Act 1978 (the Act) is now in or in ihe United 
‘Kingdom.’ It does not apply retrospectively, however: that is to say, it 
does not apply to proceedings in respect of matters that occurred before 
the date of coming into force of the Act.? There is thus, fora period of 


12 Article 27 of the Vienas Convention on the Law of Treaties, UN Doe. A/CONF. 
39/27 (1969). 

13 Reservation to the Convention on Genocide, Advisory Opinion, [1951] ICJ Rer, 15. 

14 Article 19 provides in effect that a state may not formulate a reservation which is 
“incompatible with the object and purpose of the treaty.” 

1 For a general survey, see Delaume, The State Immunity Act. of the United Kingdom, 
73 AJIL 185 (1979). 3 

2 Section 23(3). However, the procedures relating to service of process and judg- 
ments in default of appearance apply to any proceedings instituted after the Act entered 
‘into force (November 1978); section 23(4). ` 
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time, the possibility of “twilight cases”—those that fall to be decided in a 


new legal-era but under the law that obtained immediately prior to the 


Act. Such a case, Uganda Company (Holdings) Ltd. v. Government of 


Uganda ({1979] 1 Lloyd’s Rap. 481), is of considerable interest. It illustrates | 
what will surely be a key problem for the next few years in both the United ~ 


. States and the United Kingdom: the relationship between the concepts of 
‘act of state and sovereign immunity. It also provides useful source ma- 
terial on the relationship between international and domestic law. 


4. 


By Decree No. 32 of Deceriber 16, 1972,? the Uganda Government com- 


pulsorily acquired the -asse-s of certain tea companies in the country. 
Most of them were registered in Uganda and one was registered in the 
United Kingdom; all were subsidiaries of a UK company. On May 31, 
. 1977, the plaintiffs, an English company, issued a writ claiming an in- 
demnity in respect of a sum paid by them as guarantors of the obligations 
of a Uganda subsidiary. (The plaintiffs also claimed half of the sum as a 
contribution due between cozuarantors, the coguarantor being in turn a 


‘Uganda subsidiary of the aforementioned Uganda subsidiary.). The plain- 


tiffs claimed that the Government had succeeded to the liabilities of those 
companies “upon and by virtue of” the compulsory acquisition decrees. 


Accordingly, the Government of Uganda was sued as defendants.. The de- - 


fendants sought to set asice the writ on the ‘grounds that they are the 
Government of a foreign sovereign state. 

. Thus, the action’ was based on the contention that the Uganda’ Govern- 
ment, having intervened by decree in the.affairs of Uganda companies, now 
had to assume certain obligations and responsibilities by virtue of that fact. 
‘Interestingly, an alternative argument was not advanced, namely, that the 
decree had not in fact been effective to pass title to the property in question. 
Clearly, there was no extraterritarial aspect to the decree—the compulsorily 
acquired tea’ was situated within Uganda—but there had been no com- 
pensation paid by the Uganda Government. The Government had indicated 


that compensation would be paid, but inspite of the passage of some 5` 


years, and attempts at high-level negotiations, none had been paid. - Could 
it not have been argued, when tea apparently emanating ‘ from the estates 
of one of the subsidiaries whose assets were acquired arrived in London, 


that title had never passed from the subsidiary. company to the Government | 


because of the incompatibil-t; of the decree with international law? 


If this point were before an international tribunal or arbitral tribunal, it- 
would arise as a claim for restitutio in integrum. There would obviously be . 


" difficult problems to address concerning the present status of the concept 


' 3 See Ugandan Properties and Businesses Section .( Acquisition) Decree 1972. (Decree 
No. 32-of 1972); Ugandan Property and Businesses (Acquisition) Order 1972 (S.I. 
1972 No. 189); and Properties and Businesses (Acquisition) Decree- 1975 (Decree 
No. 11 of 1975). 

4The point may perhaps have been taken that some of the tea’ arriving in England 
had not yet been growing when LCecree No. 32 was issued. No doubt the formulation 
of the claim was influenced by the possibility of securing a so-called Mareva injunction 


` restraining the defendants fron. disposing of the tea warehoused in London, This, 


application succeeded, The defendants now sought to set aside the writ. 


(i 
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of restitution. There has been recent conflicting authority on this question. 

In the BP-Libya arbitration the tribunal was not prepared to accept the 


continued application‘ of restitutio in integrum in respect of state acts within, 
the jurisdiction. ` But in the 1977 Texaco-Libya award there is strong sup- 
port for restitution in the face of an unlawful taking by the state, and - 


restitutio (here being the requirement to give full effect to concession con- 
tracts). was specifically ordered. There is, of course, earlier authority on 
restitution in respect of concessions.’ It is harder to find clear authority 
for the concept in nonconcession cases.’ 

Coming before a domestic court, the matter presents itself as a problem 
of act of state rather than of restitutio: the court of the forum is essentially 


-being asked to decline to give effect to the public act of a foreign govern-' 


ment within the latter's own territory. The underlying purpose of the 


act of state doctrine is the reciprocal allocation of territorial competence,’ 


not carte blanche for deference to acts unlawful under international law.’ 
Nonetheless, the attitude’ of the English courts‘on this question is still 
= somewhat uncertain. ! 

In The Rose Mary ° the difficulties presented by Luther v. Sagor® were 
overcome by a finding that an English court will not give effect to an un- 
lawful expropriation of a foreign government when relief is sought by 4 
plaintiff not a national of that country. But in Re Helbert Wagg™ Up- 
john J. was not prepared to apply The Rose Mary, on grounds that are not 


clearly articulated. The attitude of the English courts to the act of state’ 


problem is still being explored in the case of 1° Congreso del Partido." 
The. impact on the thinking of English. courts of relevant U.S.. judicial and 
congressional authority remains to be seen. 12 

Closely related is the well-accepted doctrine ia an English court may 


decline to give effect to a foreign state act when that act is, contrary to | 


English public policy. Other actions of the Amin Government were found 
to be contrary to Enghsh public policy; the courts remain to be persuaded 


5 E.g., Mavrommatis [1925]' PCIJ ser. A, No. 5, at 51; Chorzów Factory case, [1928] 
PCI ser. A, No. 17, at 47 (dicta only). 


' 6 The tribunal in the Texaco-Libya award cites the case of The Temple of Preah 


Vihear, [1962] ICJ Rer. 6; and the Martini case, 25 AJIL 554 (1931). 

7I am here assuming that the compulsory acquisition was contrary to international 
law because of the total failure to pay compensation. It is not relevant in the present 
context to discuss whether the traditional standard of “adequate, prompt and effective 
compensation” properly represents contemporary international law. However, the fact 
that the Uganda Government ‘had stated that compensation was to be paid could, of 


course, have led to argument as to whether it was premature to find that there was a ' 


breach of international law. My own view is that where there is not even a partial 
and long-term compensation, but rather no reasonable prospect of compensation at all, 
an international wrong has by now become crystallized. _ 

8 [1953] 1 W.L.R, 246. ~ ` 3 [1927] 3 K.B. 532. 

10 [1956] Ch. 323. 

11 [1977] 3 W.L.R. 778, appeal pending. - See Higgins, Resend Developments in the 
Law of Sovereign Immunity in the United Kingdom, 71 AJIL 423, 431 (1977). 

12 E.g., the congressional amendment to the Sabbatino case, 22 U.S.C,‘ 2370(c) (2) 
(1970 and Supp. V, 1975); and Dunhill v. Republic of Cuba, 425 U.S. 682 (1975). 
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that a compulsory acquisiż ion. without compensation ‘alls within this 


category. 

In any event, the ia in this case chose not to challenge the validity 
of the Uganda legislation. Indeed, per contra, their whole claim was based 
upon the Ugandan decrees. Thus, the case, as it was pleaded and argued, 
concerned state immunity rather than act of state. . 

So far as the question of state immunity, was concerned, Donaldson J. 
found that, in applying the fost-1978 Act law, he was faced with conflicting 


‘ authority. It will be recalled that one of the most interesting elements in 


the Trendtex ** case in the Court of Appeal was the views of the Bench on 
the applicability of stare decisis to international law. The Court of Appeal 
had a dual task: to examine whether contemporary international law still 


` supported the absolute rule of immunity; and if not, to see if the absence 


of a judgment by the House of Lords in favor of qualified immunity. in 


' personam ** precluded the Court of Appeal from moving away from 


. absolute immunity. Having noted the widespread consensus’on the prefer- 


~ 


ability of the qualified rulz, both Lord Denning M.R. and Shaw L.J. 
found that “this court is free to fall.in line with and to follow this modified 
concept” 1° through a rejection of stare decisis in respect of international 
law. Shaw L.J. thought that the “true principle as to the application of 


_international law is that the English courts may at any given time discover 
' what the prevailing international rule is and apply that rule.” 18 Put another 


way, . 
The rule of stare decisis operates to preclude a court from overriding 
a decision-which binds iz in regard to a particular rule of (international) 
law, it does not prevent a court from applying a rule which did not exist 
when the earlier decision was made if the new rule has had the eect 

` in international law of extinguishing the old rule.” / 


Lord Denning, approaching the matter somewhat differently, had reached — 


the same conclusion. Identifying two different schools of thought regarding 


the place of international law in English law, he concluded that the doctrine - 
_ of incorporation was to be preferred to the doctrine of transformation.** 


13 [1977] 2 W.L.R. 356'(C.A.), reprinted in 16 ILM 471 (1977). This was .an ‘ 


appeal from a: first instance judgment by Donaldson J., who had held the Central Bank 
of Nigeria immune from suit, as it was a department of the Federal. Republic of Nigeria. 
- 14 The Philippine Admiral ([1976] 2 W.L.R. 214, reprinted in 15 ILM 133 (1976) ) 
marked the abandonment by the Frivy Council of the absolute rule in respect of ac- 
tions in rem. The Privy ‘Council had indicated thet it was open tc the House of 
Lords to decide that the absolute rule also no longer applied to actions in personam, but 
thought it was “at the least unlikely that it would do so.” Id. at 233. 

' 158 The Trendtex case, [19777 2 W.L.R. 385, per Shaw L.J. Stephenson L.J., 

however, found that the Court of Appeal is bound by previous decisicns to hold that 


absolute sovereign immunity is a rule of international law until the House ‘of Lords or: 


Parliament declares to the contrary. 
16 Id. at 388. , i R 
17 Ibid. . l n 
18 Lord Denning conceded tha: he had “accepted without question” the doctrine of 


transformation in R. v. Secretary of State for the Home Department, ex parte Thakrar,” 


[1974] 1 Q.B. 684, 701. 
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The doctrine of. transformation entailed the view that international law ` 
became the law ọf the forum by virtue of its principles being adopted by 
domestic law. It then became a rule of English law to which stare decisis- 
applied. The doctrine of incorporation, by contrast, would permit an. 
English court to identify the current state of international law and to apply 
it. More specifically, the Court of Appeal could give effect to changes in 
international law without waiting for the House of Lords to act first. 

Much of Donaldson J.’s judgment in Uganda Company (Holdings) Ltd. — 
v. Government of Uganda is taken up with precedent and stare decisis. He _ 
does not in terms express himself on the transformation-incorporation con- 
troversy, (though he notes briefly the different views held in Trendtex in 
the Court of Appeal). He addresses himself only to the problem of 


- which of two incompatible Court of Appeal cases he should follow: Thai- 


Europe,’® which applied the principle of absolute immunity to in personam 
proceedings, or Trendtex, which applied the qualified principle. He de- 
cided to follow Thai-Europe. Donaldson J. did not directly address him- 


self to the conceptually distinct possibility that the incorporation theory 


might be correct,” and that therefore he might have both the capacity and 
the duty to identify and apply current international law on immunity quite 
separately from any question of binding precedent. He regarded this as a 
component part of the question of whether he should follow Trendtex. 
Donaldson J. observed that neither Thai-Europe nor Trendtex had been 
decided per incuriam.?! Which of them should he follow? And could he 
follow Trendtex if there was a prior inconsistent decision, which still stood, 
by the House of Lords??? In Uganda Holdings the plaintiffs submitted 
that a judge at first instance must always follow a decision of the Court of 


` Appeal in preference to a prior inconsistent decision of the House of Lords. 


Donaldson J. was prepared to accept that. But he was not prepared to accept 


‘that, as between two irreconcilable Court of Appeal decisions, a judge of first 


instance should always follow the one later in time. The plaintiffs had sug- 
gested that the later decision must be assumed to be distinguishable from 
the earlier case and thus correctly decided: Donaldson J. declined to go 
along with this proposition. One has some sympathy with his robust in- 
sistence that if two decisions were irreconcilable, 23 it was better to say so 
than to distinguish them. A 


19 [1975] 1 W:L.R. 1485. 

20 There was, of course, no question of his having to follow as a matter of precedent, 
even if he had chosen to follow Trendtex, the views of Lord Denning and Shaw L.J. 
on incorporation. These views were dicta. 

21 Had either been (and assuming always that the incorporation theory is irrelevant 
and only the rules of precedent are to be considered—which seems -to have been 
Donaldson J.’s position), then the Court of Appeal would not have been bound to follow 
such a previous decision. Young v. Bristol Aeroplane Co. Ltd., [1944] 1 K.B. 719, 729. 

22 Trendtex had never reached the House of Lords, being settled out of court after | 
the Court of Appeal stage. The judgment does not identify which firm decision in the 
House of Lords in favor of absolute immunity the parties had in mind, but one supposes 
it was The Cristina ([1938] A.C. 485). ’ 

23 In Trendtex Shaw L.J. had endeavored to render. the earlier judgment in Thai- 
Europe compatible with what was now being decided, by suggesting that the difference ` 


` 
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But in choositig acs one to callow Donaldson J. reached the conclusion 


that he should follow Thai-Europe “because a-decision which asserts the, 


doctrine of precedent must logically have more weight as a precedent ` 


than one which denies or modifies that doctrine.” This is, to say the least, a 


most surprising proposition, both of logic and'of law. The second limb of ~ : 


- Donaldson J.’s reasoning is equally surprising: he decided in favor of Thai- 


Europe (and thus absolute immunity in personam) because “I attach great 


weight to the forecast by the Judicial Committee of the Privy Council that 
the House of Lords will be unwilling to abandon the absolute rule of im- 
munity in actions in personam whatever may happen with regard to ac- 


tions in rem.” He was referring, of course, to the distinction in The Philip- 


pine Admiral.2* It is true that Uganda Holdings will go through the courts 
on the basis of the pre-197& Act law, and we can only speculate as to 
whether the House of Lords would-have affirmed the Court of Appeal in the 
. Trendtex case, had that not teen settled: It seems to this writer, however, 
> that the climate of judicial opinion in the United Kingdom was already such 
that, even prior to the 1978 Act, absolute immunity in personam would not 


- have been upheld in the Lords. Further, in his capacity as member of the ` 


legislature (sitting in the House of Lords as the second legislative chamber 
while the Bill on State Immunity was making its way through Parliament) 
Lord Wilberforce had given every indication of dissatisfaction with the 
absolute immunity rule. 


No doubt many of these points will be elaborated further when Uganda, 


H oing proceeds to the Court of-Appeal in the, summer.” 
_ ROSALYN Hiccrns 


| 


UNITED STATES. Rae OF THE VIENNA . 
TREATY CONVENTION 


l The Vienna Convention on the Law of Treaties (the Convention), done 
- at Vienna May 23, 1969,-and signed for the United States on April 24, 1970, 
was transmitted to the Senate for its advice and consent to ratification by 
‘the President on November 22, 1971, since’ when it has awaited Senate 
approval.* The Convention is not yet in force but has received 33 of the 35 - 


- ratifications or accessions required for its entry into force, including those 


between Lord Denning and Lawton and Scarman' L JJ. in Thai Europe had not gone 


to the ratio; and that there might have been a flaw in the reasoning of the latter. This 


editor prefers the view of Donalzson J. that Thai-Europe and Erendics are indeed 
incompatible. 
24 See note 14 supra. . 


25 To'be followed almost immed: ately in that court by 1° Congreso del Partido, which a 


is likely to elaborate further the -distinctiéns between jure imperii and jure gestonis. 

On June 4, on the eve of the Court of Appeal hearing, Uganda Holdings was settled; 
plaintiffs dropved their action against the new: Government of Uganda. 

1 For the text, see S. Exec. Doc. L, 92d Cong., Ist Sess., Message from the President 
- of the United States transmitting the Vienna Convention on the Law. of Treaties, etc. 


(1971). | 
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of states from’ all parts of the world (9 African, 6 Acnsiican: 7 Asian, ant Il. 
European, including 1 Communist state, Yugoslavia). Past experience sug- 
gests that ratification of the treaty by the United States would encourage 
many more ratifications or accessions, | 

The Letter of Submittal of the Convention to the President.by Secretary 
of State William P. Rogers pointed out that “Tg]rowing support for a written 
code of international ‘treaty law came not only from’ newly independent 
States that wished to participate in such an endeavor, but from. many older 
States that favored clarification and modernization of the law of treaties.” ? 

It added that the Convention, which had emerged from lengthy ‘considera- 
tion and careful drafting by the International Law Commission and by the 
Vienna Conference, although “not yet in force... is already generally 
recognized as the authoritative guide to current treaty law and practice.” 

The view that the rules formulated in Geneva and Vienna are expressive 
of rules that existed under customary international law. is testimony to a 
principal motivation of their draftsmen to consolidate the law of treaties 
in written forin adapted to its increasing application in a wider community 
of nations. This view that, although. not yet in force, the Vienna Convention 
is widely considered as a restatement of existing customary international 
law has been authoritatively supported in opinions and judgments of the 
International Court of Justice. In.its Namibia Advisory Opinion (1971), 
the Court observed, in part: “The rules laid down by the Vienna Conven- 
tion on the Law of Treaties concerning the termination of a treaty relation- 
ship on account of breach (adopted without a dissenting vote) may in 
many respects be considered as a codification of existing customary law on 
the subject.” # | 

Similarly, in its ICAO Council (1972)! and Icelandic Fisheries Jurisdic- 
tion cases (1973),° the Court cited and applied relevant provisions of the Vi- 
enna Convention which it regarded; in general, as codifying the existing cus- 
tomary international law of treaties. More recently, in the Aegean Sea Con- 
tinental Shelf case (Greece v. Turkey) {1978 ), the Court cited Articles 2, 3, 
- and 11 of the Vienna Convention on the Law of Treaties in support of its 
conclusion “that it knows of no rule of international law which might pre- 
clude a joint communiqué from constituting an international: agreement to 
submit a dispute to arbitration or judicial settlement.” ” | 

In two recent international arbitrations, both the parties in dispute and 
the courts of arbitration have cited or relied on the Vienna Convention on - 
the Law of Treaties as setting forth the contemporary law on the subject 
despite the fact that the Convention is not yet in force. In the Beagle 
Channel arbitration, the Chilean Counter Memorial observed, in part: “The 
fourth principle which appears to be common to the two Parties is that 
regard must be paid in the interpretation of the [1881] Treaty to the 


2 Id. at l. 3 Ibid. 
' 4{1971] ICJ Rer., para. 94. See further, Briggs, Unilateral Denunciation of Treaties: 
The Vienna Convention and the International Court of Justice, 68 AJIL 51-68 (1974). 

5 [1972] ICJ Rer., para,.38. 8 [1973] ICJ REP. , paras. 24, 36 f. 

7 £1978] IGJ Rep. para. 96. -See also p. 502 infra. 
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principles now reflected in Articles 31 and‘32 of the Vienna Convention on 

the Law of Treaties.”* The Argentine Government replied that “this is. 

perhaps not so much a principle as a statement of the obvious.” °? - 
ins decision, the Beagle Channel court of arbitration observed, in ı part: 


po 


15. In accordance with the traditional canons of treaty interpretation 
now enshrined in the Vienna Convention on the Law of Treaties, which 
. both the Parties have accepted as governing the matter,.the Court 
will next proceed to consider what is the effect of the Treaty of 1881, 
interpreted “in good faith” and “in accordance with the ordinary 
meaning to be given to [its] terms .... in their context and in the light 
-if its object and pape’ — cea Convention, Article 31). 


r 


“an 


In its Decision of 30 June 1977 on-the Delimitation of the Continental 


Shelf between the United Kingdcm and the French Republic, the Anglo-: 


French court of arbitration stated, inter alia: “Article 2(1)(d).of the Vienna 
Convention on the Law of Treaties, which both Parties accept as correctly 
defining a ‘reservation, provides... [etc.],” and tke court then proceeded -. 
to apply this provision to the case het it i 
This judicial application by international . tribunals of provisions of the 
Vienna Convention as a restatement of accepted customary international 
law should not be regarded as a plausible argument against the necessity 


or desirability of widespread ratification and the entry into force of the 


Vienna Convention as such. It is in fact because of the character of these 
provisions as a contemporarv restatement of accepted Jaw that it, becomes 
of particular importance to a country like the United States, with its wide: 
_ spread and ever-increasing network of international treaties, to ‘have other 


states formally on'record as recognizing these rules “enshrined” in the 


8 Tue BEAGLE CHANNEL ARBITRATION, COUNTER MEMORIAL OF THE GOVERNMENT OF 
’ Cue, Vol. I, para. 7(d), at 14 (1974). ; - 
9 ARGENTINE-CHILEAN ARBITRATION CONCERNING THE REGION OF THE BEAGLE'CHAN- 


NEL, REPLY OK THE ARGENTINE FiEpusicc, Vol. I, at 12 (1975). See also ARGENTINE” 
MEMORIAL, Vol. I, at 354 (1973). Argentina has ratified. the Vienna Convention,. but. 


Chife has not. o a 

10 Award of Her Britannic Majesty’s A N . HMSO 1977, including Beagle 
Channel Arbitration between the Republic of PEEN and the Republic of Chile, Re- 
port and Decision.of the Court of Arbitration rendered to Her Britannic Majesty's 
Government . . . [Decision dated February 18, 1977; Queen’s Declaration that the 
“Decision constitutes.the Award” dated April 18, 1977.] Decision, para. 15. The 
` Declaration and the Report and Decision are reprinted in 17 ILM 632 and 634 (1978). 


11 The United Kingdom of Great Britain-and Northern Ireland and the French Re- - 


public Delimitation of the Continental Shelf Decision of 30 June 1977, HMSO Cmnd. 
7438, Misc. No. 15 (1978), at para. 55; reprinted in 18 ILM-399 (1979). See also 
paragraphs 58 to 61 in which the court applies the provisions of Article 21, paragraph 3 
of the Vienna Convention. The Unitec Kingdom has ratified the Vienna Convention, 


but France has not. 
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Convention by becoming -parties thereto. To encourage this, the United 
States must ratify, H . 


i l E - Herserrt W. Briccs 


CORRESPONDENCE 


The American Journal of International Law welcomes short com- 
municåtions from its readers. It reserves the right to determine 
which letters shall be published and to edit any letters printed. 


To THE Eprrors-IN-CHIEF:” 
March 8, 1979 


As one of those responsible for the publication of the Répertoire suisse 
de ‘droit international. 1914-1939, I read with great interest Gerhard von 
-Glahn’s review in the January 1978 issue of the Journal (72 AJIL 197). 
Von Glahn questions the relevance of the Répertoire in the following terms: 

“In view of the limited scope of Swiss international legal involvement, it 
is questionable whether the contents would justify the high cost of the ' 
set, at least as far as most university or law school libraries are concerned.” 


On a factual level, the assertion that “the scope of Swiss international 
legal involvement” from 1914 to 1939 was “limited” is hardly-correct. How — 
can one forget that Switzerland was, after all, a member of the League 
of Nations and that it was, and still is, the host country of several inter- 
. national organizations? As such, it has made important contributions to 

the body of customary rules pore the privileged status of international 
organizations. Being a federal state. located in the heart of Europe, 
Switzerland has also had ample opportunity to apply international law in - 
intercantonal relationships as well as in its relations with neighboring 
states. A careful perusal of the Répertoire further reveals that from 1919 
onwards, Switzerland has devoted considerable efforts to. furthering the 
cause of peaceful settlemént of international disputes. Finally, a major . 


12-Attention should perhaps be called to a proposed resolution of advice and con- ` 
sent by the Senate to the Vienna Convention, subject to an “interpretation and under- 
standing” that would have thrust into the international arena the domestic constitutional 
and political controversy as-to the President’s right to conclude certain executive agree- - 
ments. The’ proposed “understanding” (sponsored, it is believed, by Senator Case, who 
is no longer.in the Senate) was irrelevant because of the provision of paragraph 2 of ’ 


- Article 2 of the Vienna Convention that “[t]he provisions of paragraph 1 ‘regarding the 


use of terms in the present Convention are without prejudice to the use of those terms 
or to the meanings which may be given to them in the internal law of any State.” 

. This provision was deliberately adopted by the International Law Commission and by 
the Vienna Conference in order to avoid the misunderstanding that underlies the pro-. 
posed “understanding.” Since Assistant Secretary of State Marshall Wright in a letter 
to the Committee on Foreign Relations, dated January 31, 1974, has adequately pre- 
sented the arguments against the proposed `“ ‘understanding,” I find it unnecessary. here 
to develop further the.disastrous consequences to the good a of the United States 
which might ensue from its adoption. See for further details, 68 AJIL 507-10 (1974); 
DicEst OF UNITED STATES PRACTICE IN’ INTERNATIONAL Law, 1974, at 195-99. (ed. 
Rovine - 
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part of the Répertoire is devoted to Swiss practice in matters of neutrality, 


and no one seriously questions the importance of this’ practice. To this 


enumeration one might add that Switzerland appeared twice before the 


Permanent Court of International Justice (Free Zones and Losinger and . 
Co. cases), and that'a considerable number of Swiss scholars and diplo-. 


mats ie whom one finds Charles-Edouard Lardy and Max Huber, to 
name but two) have served as international judges or arbitrators. 


The factual elements recalled above raise another, more fundamental 
question: how is one to judge the “international legal involvement” of a 


country. with some degree of accuracy? If a quantitative criterion were ` 


to be used—which, I am sure, von Glahn is far from suggesting—the 
practice collected in the Répertoire would unquestionably fill the bill. Nor 


does:von Glahn question the “quality” of the practice published; indeed,,. 
, on what criteria could such quality judgments be based? It thus appears 
that he had in mind another consideration, namely, the idea that Switzer- ' 


land, being a small country and moreover a neutral one, belongs—or 
belonged—to a category ‘cf states whose international practice is less 


`- relevant than that of larger or more powerful states, This idea, I -believe, 


is both alarming and unjustified. It is alarming because it implies that 
a certain category of states may enjoy a virtual monopoly in. the making— 
or breaking—of international law, while the other members of the inter- 


sn 


national community are left out in the cold. It is unjustified because there ` 


is no principle of law suggesting that some countries are more equal than 


others. Quite the contrary: considerable emphasis is being placed,- 


especially in today’s moe context, on the participation of all states in 
the international legislative process. | 


In sum, the two main points I wish to make are (1) that Swiss practice, 


, as undoubtedly that of other medium-size or small states, did contribute 
its share to the shaping of international law yesterday as it doés today, 


. and (2) that the practice of all states is relevant for the creation, inter- 


_ 


‚casting doubt on their relevance and importance. 


' pretation, and application of rules of international law. It is precisely for. 


the latter reason that various European states are presently engaged in pub- 


‘lishing digests of their international law practice, thus following the ex- 


ample set by the U.S. Department of State and by distinguished diplomats 


and scholars such as John C. Cadwalader, Francis Wharton, and John © 
Bassett Moore. It is surely reasonable to express the hope that these - 


undertakings, which are conducive to a better knowledge and under- 
standing of the rules of ‘irternational law, will not be discouraged by 


Lucrus CAFLISCH 


T : : University of Virginia 


a p Egon Schwelb (1899-1979) 


In so many lands so many readers will be saddened to hear of the New 
York Times announcement that Egon Schwelb died on March 20, 1979. 


Supreme scholar of international human rights law, Dr. Schwelb also was 
one of the small group whose members with notable: creativity have | 
- nurtured that law—as architects, draftsmen, and administrators; as lobbyists 


for crucial votes in the United Nations and other transnational forums. 


He was uniquely dedicated, uncompromising on basic issues, so. 


thoroughly scientific in his own work and yet:tolerant and gentle regarding 


a 
me a mAn. ien all 
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others work.. (See, eg., the final paragraph of his book review in the 


January 1979 issue of this Journal, pp. 168-69. ) 


-. His writings? They are awesome. Perhaps most of them are in United 
- Nations documents, anonymously issued. Nonetheless, the volume and 


value of the writings where he is credited as author humble most of us. 


who publish our human rights ideas. Fortunately, those credited works 
- are now cataloged in the fine “Schwelb Issue” that in 1971 Karel Vasak and 
other colleagues prepared for the International: Institute, of Human Rights. 
(See Vol. 4 [combined issues Nos..2 & 3] of the Human Rights Journal, 
pp. 194-678, in both English and français; note too that many Schwelb 
publications postdate 1971.) ; : 


Egon and his spirited wife Karla were present at the movin ceremony 
in Strasbourg when that volume-of the Human Rights Journal was dedi- 


cated. I was:among those who were honored by the invitation to say a. 


few words. Borrowing from a parallel comment by Arthur ‘Rubinstein, 
when he was once asked about Chopin's role vis-a-vis pianists, I proposed 


_ that Egon Schwelb—as chief mentor of human rights—was “the loving ' 


elder. brother of us all.” Never before or since have I witnessed an 
audience of that kind respond so immediately, so appreciatively, so‘ en- 
thusiastically and affectingly in‘ tribute. They sensed how generously 


Egon Schwelb sought to share with everyone his wisdom, his aims and | 


dreams, his friendship. Requiescat in pace! 
| Frank C. NEWMAN 

Associate Justice, 

Supreme Court of California 


John G. Laylin (1902-1979) 


John G. Laylin contributed significantly to the activities of the American 
Society of International Law throughout his long career in private prac- 


tice. He was elected to the Executive Council in the years from 1959 to . 


1962, and again from 1967 to 1969. He also served on a number of the 
Society's committees, including the Committee on Corporate Member- 


ship (1972-1977), the Nominating Committee (1974), the Committee for ' 


Finance and Endowment (1961-1964), and the Committee for Program 
Development (1964). : TE i 


John Laylin was active in the research and studies of the Board of Re- 
view and Development, notably on its panels concerned with the law of 
the sea and national treaty law and procedure. He also wrote for the 
American Journal of International Law, particularly in the fields of inter- 
national waterways and the act of state doctrine. 


Those in the Society who worked with John Laylin came to know his keen 
‘sense of the interplay between law and politics. ‘He was persistent on 
behalf of a client or a cause and imaginative in finding new arguments to 
support positions. His counsel to the Society was of great value, especially 
in evaluating and organizing new projects. The Society and the field of 
international law have been enriched by John Laylin’s efforts and judg- 
ment. His colleagues in the Society will‘ miss his warm, friendship. 


Peter D. Troosorr 


Of the District of Columbia 


i f and New York Bars 
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CONTEMPORARY PRACTICE OF: THE UNITED STATES - 
© | RELATING TO INTERNATIONAL LAW 


MARIAN L, Nasi s 


The: naea in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Inter- 
national Law, published by the Department of State. | 


NEGOTIATION 


(U S. Digest, Ch. 5, §1) | 


U. S. Delegations—Private Seztor Participation 


‘Under date of March 15, 1979, the Department of State issued final ` 
guidelines, effective March 23;. 1979, concerning participation of private . 
citizens as representatives of affected private Sector interests on U.S. delega- 
tions to international’ conferences, meetings, and negotiations. The guide- 
lines set forth criteria for inviting such participation on various ‚delegations . 
and the role on the delega-ion of these private ‘citizens. Although the 
Government had followed the practice for. many years of inviting private 
representatives of various interests: (e.g., agriculture, industry, labor, fishing, . 
science, the environment, consumers) to participate in negotiations directly 
affecting those interests, the guidelines constitute the first detailed written 
procedures on the subject. L oN 

The guidelines do not.apply to private persons invited by an international 
organization or conference to participate in a personal. capacity, or to - 
_ persons participating in official ‘delegations as “special government em- 
ployees.” . 

The guidelines state the purposes of ich participation: to provider in- 
formed views on policy and technical matters; to educate the private in- 
terests that might be affected; and to achieve balanced representation. 
Responsibility for selection of private sector representatives lies in the 
appropriate office of the Department of State. 

‘The guidelines set forth the factors tc be taken into account to determine 
whether private sector representatives should be invited to participate, as 
well as the selection ‘procedures. They also describe the role of private. 
sector representatives and ths limitations upon them. 


* Office of the Legal Adviser, Department of State. 

144 Fed. Reg. 1784649 (197€). 

‘Proposed guidelines had been Bsued by the Department of State, Aug. 18, 1978, ad l 
published for comment in 43 Fed. Rez. 37784-85 (1978). Sincé the guidelines con- 
stitute an internal regulation of the Department of State, they have not been published 
as an amendment to title 22, Codz of Fedzral Regulations. 
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JUDICIAL ASSISTANCE 
(U.S. Digest, Ch. 6, §6) 
General—War Criminals 


By a note, March 21, 1979, the Department of State requested the Soviet 
Embassy's cooperation in bringing to the attention of appropriate Soviet 
authorities the U.S. Government’s need to have witnesses made available 
in connection with the prosecution of cases under U.S. laws against in- 
dividuals, now residing in the United States, who have been discovered to 
be alleged former war criminals. The note read: 


The Department of State refers to the continuing efforts of the 
United States and the Union of Soviet Socialist Republics to bring to 
justice those persons accused of committing atrocities during the 
period 1941-1945, and wishes to inform the Embassy of the Union of 
‘Soviet Socialist Republics of the following: 


_ The United States Department of Justice has requested the Depart- 
ment of State’s assistance in seeking the cooperation of the appropriate 
authorities of the Soviet Government in the prosecution of approxi- 
mately 100 persons residing in the United States who allegedly com- 
mitted war crimes during the period 1941-1945, In 48 of these cases 
the cooperation of the Soviet authorities is required for successful 
prosecution. 


The Department of Justice has made several requests for Soviet 
assistance in recent years and the Soviet authorities have responded 
positively to many of these requests. In addition, in 1978 Soviet au- 
thorities facilitated the efforts of.two Department of Justice. officials to 
interview witnesses and collect testimony important for the conduct of 
two trials of alleged war criminals in the United States. Subsequently, 
however, certain witnesses interviewed by the Department of Justice 
were not available to come to the United States to testify in person at 
the trials. 


The testimony in United States courts of the witnesses identified in 
the attachment to this note [not reproduced here] is critical to the 
successful prosecution of many of the current cases. Depositions al- 
ready given by these’ witnesses to United States officials will not 
satisfy United States evidentiary requirements. Despite numerous 
requests from the Department of Justice, it has not been made possible 
for these witnesses to testify in United States courts. The United States 
Government has in every case guaranteed to pay the expenses, in- 
cluding travel to and from the United States, of the witnesses in 
question. 


The Department of State requests the cooperation of the Embassy of 
the USSR in bringing to the attention of the appropriate officials and 
organs the essential need for these witnesses to testify in the prosecu- ` 
tion of war crimes cases in the United States. Without firm assurances 
on the availability of witnesses, the United States Government will be 
unable to continue these prosecutions. In many cases, therefore, in- 
dividuals accused of committing serious crimes during 1941-1945 will 
be allowed to remain free without a proper trial. 
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` We believe that it is in the mutual best interest of the United States 
and the Union of Soviet Socialist Republics to cooperate to ensure 
that this result is avoided and that justice is done in these cases.* 


COASTAL STATE ECONOMIC JURISDICTION 
(T.S. Digest, Ch. 7, §3) 
Maritime Jurisdiction—-United States-Canada 3 . 


On March 29, 1979, Secretary of State Cyrus R. Vance and Canadian 
Ambassador Peter M. Towe signed a Treaty to Submit to Binding Dispute 
Settlement the Delimitaticn- of the Maritime Boundary in the Gulf of 
Maine Area; and a related Agreement on East Coast Fishery Resources. 

United States and Canadian officials had sought to establish the maritime 
boundary in the Gulf of Maine area by agreement since 1970. In August 
1977 the two sides appointed Ambassador Lloyd Cutler and Ambassador 
Marcel Cadieux, respectively, as Special Negotiators to address the ques- 
tion, which by: that time also included the issue of fisheries zones (separate 

` questions regarding other maritime boundaries and fisheries issues had. also 
arisen), since each country had extended its fisheries jurisdiction, effective 
1977, to 200 miles. The Special Negotiators were unable to agree upon a 
location of the maritime boundary in the Gulf of Maine area acceptable 
to both Governments, and, accordingly, recommended that its delimitation 
be submitted to binding third-party dispute settlement. The Maritime . 
Boundary Settlement Treazy incorporates the parties’ agreement to sub- 
mit the dispute to a Chariber of the International Court of Justice, on 

. terms set out in the Special Agreement annexed to the treaty, or, in the > 
event of the Special Agreement’s termination in accordance with specified 
provisions, to an ad hoc caurt of arbitration, on terms set aut in an Arbi- 
tration Agreement also annexed to the treaty, which would automatically 
enter into force upon such termination. 

Both the Special Agreement and the Aitan E provide (in: 
Article JII of each) that the sole purpose of fixing the maritime boundary 
is to divide the continental shelf and fishery zones of the perties, and that 

_ the agreement to do so and the determination itself do not affect either 

' party’s position “with respect ta the legal nature and seaward extent of- 
the continental shelf, of fsheries jurisdiction, or of sovereign rights or 
jurisdiction for any purpose under international law.” 

The Fishery Resources Agreement provides for conservaticn and manage- . 
ment of East Coast fishery resou-ces, and establishes terms and conditions 
by which. fishing may be ‘conducted by nationals and vesse-s of one party 
off the coast of the other. It establishes entitlements to fish stocks for 
fishermen of both countries that avoid disruption of existing fishing pat- 
terns but allow future adjustments, based on the maritime koundary to be 
determined, as well as other factcrs. 

The Maritime Boundary Settement Treaty and the companion East . 

: Coast Fishery Resources Agreement are linked, in that they enter into force ` 


1 Dept. of State File No. P79 0046-0132. 
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simultaneously upon exchange of instruments of ratification of the’ two 
treaties. A termination linkage is also provided for. If ‘the Special Agree- 
ment is terminated, and proceedings alternatively provided for under the 
Arbitration Agreement (which would have automatically entered into 
force) do not move forward within specified time limits, then the Fishery 


Resources Agreement may be terminated Py either party, upon 6 months - 


notice. 

The Special Negotiators’ cian ois were jointly approved by 
Secretary Vance and the Canadian Secretary of State for External, Affairs, 
Donald Jamieson, on February 14, .1979; thereafter, the detailed texts of 


the Maritime Boundary Settlement Treaty and the Fishery Resources Agree- 


ment were agreed upon.? Acting Secretary of State Warren Christopher 


summarized them in his report to President Jimmy Carter, Apni 18,. de 


‘with which he forwarded. the texts, as follows: 


The Maritime Boundary Settlement Tréaty 


` 


The Treaty consists-of four articles. ' Two agreements relating to” 


' submission of the issue to a Chamber of.the World Court or an ad hoc 
Court of Arbitration are annexed to the Treaty. Article I of the Treaty 
reflects the Parties’ agreement to submit the. dispute to a Chamber of 

' the International Court of Justice on the terms set out in the Special 
Agreement annexed to the Treaty. Article II provides that if a 
Chamber of the International Court of Justice is not constituted in ac- 
cordance with the Special Agreement by the.end of six months follow- 
ing the entry into force of the Treaty, either Party may. terminate the 


Special Agreement whereupon the Arbitration Agreement, also annexed 


to the Treaty, automatically enters into force. Article III further. pro- 


vides that either’ Party may terminate the Special Agreement if a - 
vacancy on the Chamber is not filled to the satisfaction of the Parties. | 
In that’ case, also, the Arbitration SL automatically. enters into . 


force. 


Article IV Saintes that the. Treaty shall enter into force with the ` 


companion Agreement on East Coast Fishery Resources upon exchange 
of instruments of ratification of the two treaties. Theré is a close link- 
age between the. two treaties. If for any reason the Special Agreement 
is terminated and the Arbitration Agreement enters into force, but the 
arbitration does not go forward within certain time limits, either Party 
may terminate the fisheries treaty upon six months notice. 


Special Agreement (Annex I) 


The Special Agreement between the Government of the United 
States. of America and the Government of Canada to submit to a 
Chamber of the International Court of Justicé the Delimitation of the 
Maritime Boundary’ in the Gulf of Maine Area (hereinafter referred 
to as the “Special Agreement” ) annexed to the. Maritime Boundary 
Settlement Treaty is'a more. complex text, providing the terms of 
reference for submission of the boundary delimitation to a ‘Chamber 
of the International Court of Justice. 


1 The Special Negotiators also signed the Maritime coming Settlement Treaty and 
its two annexed agreements, and the East Coast Fishery Resources Agreement. 
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Article I of the Special Apisemeni areae that-the Chamber of- 
‘the International Court of Justice (ICJ) will. be composed of three 
judges elected by and from the members of the Court and two judges 


ad, hoc, who shall-not be nationals of the United States or Canada. - - 


_ The Rules of the Court provide for consultation with the Parties 
concerning the judges to he elected. 


Article II of the Special Agreement sets forth in paragraph 1 the 
question the Chamber is asked to answer. The Chamber is requested 
to decide, in accordance with the principles and rules of international 

"law applicable in the matter between the Parties, the course of the 
single maritime boundary which divides the continental shelf and 
fisheries zones of the Parties from a point (which is the most landward. 
point where the claimed lines of the Parties intersect) to a point to . 
be determined by the Chamber within a defined area seaward of 
Georges Bank. Article II also requests the Chamber to describe the 
course of the maritime boundary in technical terms; to illustrate the 
maritime boundary on selected charts; and, to appaint a technical 

_ expert jointly nominated by the Parties to assist it in its work. Para- 
graph 4 of Article II emphasizes the Parties’ agreement to accept as 
final and binding the decision of the Chamber. 


- Article III of the Special Agreemient clarifies that: the sole purpose of 
the maritime boundary is to “divide the continental shelf and fishery 
zones of the Parties, and that the Special Agreement does not con- 
stitute recognition of the jurisdiction that the other country may claim’ 

-to exercise in the delimited area, beyond that otherwise recognized by ~- 
each country. In this connection, the.United States and Canada main- 
tain different positions on the breadth of the territorial sea, the scope of . 
fisheries jurisdiction exercised within the 200 nautical mile zone, and 
the legal regime for the continental shelf; these differences are not’ 
affected by the Special Agreement or the maritime Poania established 
thereunder. 


Article IV of the Special Agreement T the Chamber to utilize, 
and obligates the Parties to utilize, certain technical provisions. These 
provisions enumerated in Article IV are for the purpose of ensuring to 

' the fullest extent possible that there will be no misunderstanding or 
technical misapplication of the maritime boundary established by the © 
Chamber. © 


Article V of the Special EEEN provides that proposals jade 
during the course of negotiations looking toward a maritime boundary 
settlement will not be introduced ińto evidence or publicly disclosed. 
The article also provides that the Parties will notify sach other and 
consult before introducing into evidence or argument diplomatic or 
other confidential correspondence. ` 


Article VI of the Special Agreement sets forth the procedures to be | 
followed in the written proceedings, calling for memorials seven 
months after the Chamber has been ‘constituted and counter-memorials 
six months later. 


Article VIL of the Special Agreement sets forth a ee for r 
further extension of the maritime boundary established by the Cham- 

. ber, if that is considered desirable. In light of the fact that the. 
Chamber has discretion within certain bounds as to the seaward ex- 
tent of the maritime boundary it establishes, this provision provides a 
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means for the Parties to complete the delimitation to the full extent 
of their fisheries jurisdiction or the seaward limit of the continental 
shelf.. If the Parties are unable to agree on ‘such an extension within 
one year of a request to do so, either Party may take the question 
back to the Chamber of the International Court of ponge constituted 
under the Special Agreement. 


Article VIII provides that the Special Agreement enters into force 
on the date the Treaty enters into force, and that it remains in force 


‘until it is terminated in accordance with the provisions of the Treaty, 


Arbitration Agreement ( Annex IT) ‘ 


The Agreement between the Government of the United States of 
America and the Government. of Canada to Submit to a Court of 
Arbitration the Delimitation of the Maritime Boundary in the Gulf of 
Maine Area, annexed to the Maritime Boundary Settlement Treaty 
(hereinafter referred to as the “Arbitration Agreement”), enters into 
force at such time as the Special Agreement is terminated by either 
Party.. ; 


Article I of the Arbitration , Knei sets forth the. Parties’ 
agreement to submit the delimitation of the maritime boundary in the 
Gulf of Maine area to a Court of Arbitration composed of five persons 


mutually agreed upon by the Parties. 


The following articles of the Arbitration Agreement set forth, in 
terms virtually identical to corresponding terms of the Special Agree- 


_ ment, the question to be posed to the Court of Arbitration (Article II), 


the legal effect of the determination (Article III), technical provisions 
(Article IV), understandings on disclosure of positions (Article V), 
and future extension of the maritime boundary (Article XIII). 


The other articles deal largely with administrative matters that the 
Parties do not have to agree upon if the case is litigated before a 


‘Chamber of the International Court of Justice. 


Article VI of the Arbitration Agreement incorporates by reference 
the Rules of Court of the International Court of Justice as the ap- 
plicable rules of procedure, to the extent they are deemed appropriate 
by the Court of Arbitration. The article restates that a majority vote 
of its members governs the proceedings of the Court of Arbitration. 


Article VII authorizes the oo of Arbitration to fix a seat for its 
operations. 


‘Article VIII establishes procedures for pleadings similar to thoes 
specified in Article VI of the Special Agreement, but it adds- certain 
details to assure that there is no misunderstanding as to the procedures 
to be followed in an ad hoc arbitral setting. 


Article IX authorizes the Court of Arbitration to arrange for ad- 
ministrative and clerical matters and for translators. It. also provides 
that English and French shall be the official languages o the Court 
of Arbitration. 


Article. X provides that the Parties will jointly © share fhe general 
expenses of the arbitration, while bearing their own costs in the 
preparation and presentation of the case. 


4 
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Article XI establishes a mechanism for the filling of vacancies which 
may arise during, the course of the arbitration. In general, if the 
Parties are unable to agree within a specified time, the Court of Arbitra- 
tion or the President thereof would have the authority to fill any 
vacancies. 


Article XII recites =he Parties’ agreement that the decision of the © 
Court of Arbitration will be final and binding upon them. Either 
Party may. refer to the Court of Arbitration any dispute between the 
Parties as to the meaning and scope of the decision within three 
months of the rendering of the decision. 7 


Article XIV provides that the Arbitration Agreement will enter. into 
force as provided in Articles II and III of the Treaty (which bring the 
Arbitration Agreement into force automatically if either Party termi- 
nates the Special Agreement). > 


The Agreement on East Coast F ishery Resources 


The Fishery Resourzes AZreement is lengthy and complex; only its 
more important provisions will be recounted here. ' It is in four parts 
and includes four annexes. . The introductory provisions of Article I 
set forth the purposes of the Agreement: to provide for the conserva- 
tion and management of East Coast fishery resources of mutual con- 
cern and to provide for the terms and conditions by which fishing may 
Lad conducted by nationals and vessels of one party off the coast.of the 
other. : 


Chapter I deals with fisheries management. Article II provides for 
establishment of a bilatera_ fisheries commission, and sets forth its - 
operational structure. The Commission shall have fourteen members, 
seven members appointed by each Party, as well as two impartial Co- 
Chairmen, jointly appointed by the Parties. The terms of the Co- 
Chairmen are five years, but a Co-Chairman can be removed at the 
request of either Party, whereupon the Parties are obliged to jointly 
appoint a new Co-Chairman. Decisions of the Commission are to be 
taken by the affirmative vote of each national section (Article III). 
The Commission will have en Executive Secretary, and may appoint a 
staff and committees, with the approval of the Parties, to assist it in its 
work (Article IV). l aF 


_ Articles V-VIII describe the basic management decision-making 


structure of the Commission.’ East Coast fishery resources of mutual 
concern are categorized and listed in the annexes. Those resources 
listed in Annex A are normally regarded as transboundary stocks; 
stocks listed in Annex B are stocks in which one Party has a primary 
interest; and Annex C stocks are stocks in which an interest of the other 
Party is accommodated under the terms of this Agreement. ' 


Article V provides a meckanism for determining, as soon after entry 
‘into force of the Agreement as possible, the fishing year for each stock 
- listed in the annexes. The purpose of determining such a fishing year 
is to provide for practical fisheries management, as well as providing a 
frame of reference to which. management, as set forth in the Agree- 
ment, is keyed. | ; 


Article VI sets forth the Lasic management procedures. For Annex 
A stocks the Commission will first seek to reach agreement. If it does 


2 5, Exec. U, 96th Cong., Ist Sess. 71979). 
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so, the proposals are forwarded to Governments for review. If neither : 


Party objects, those proposals become final and binding upon both 
Parties. If the Governments object, the’ Co-Chairmen arè asked to 
resolve the matter. However, if the Commission does not reach agree- 
ment, the Parties consider the matter. If they reach agreement the 
measures become binding, but if they do not solve the problem, .the 
Commission is reconvened. If the Commission reaches agreement, 
the Governments may still review and approve or disapprove the 
measure. If the Commission does not reach agreement in this instance, 
the matter is referred to the Arbitrator. 


The managemenit ‘procedures for Annex B stocks differ from those 


for A stocks, reflecting one country’s primary interest in such B fish- | 
eries.. For each Annex B stock one country’ is recognized as the 


“designated Party,” having the primary management responsibility. 
Within the Commission the designated Party proposes the manage- 
ment measures for such stocks. The Commission considers those 
measures in the light of certain principles set forth in Article X. If the 
Commission is in agreement, the measures are recommended to the 
Parties, which may approve or disapprove the measures similarly to 
the procedure for Annex A stocks. If the other country believes the 


designated Party’s management measures are clearly inconsistent with _ 


the management principles set forth in Article X, it may refer the 
matter to the Co-Chairmen. While the matter is in the hands of Co- 


Chairmen, the measures proposed by the designated Party shall be in 


force pending the outcome of the dispute settlement process. 


‘For Annex C stocks the Commission serves as a forum for con- 
sultations, but very few restraints are imposed on the managing coun- 
try’s prerogatives, l 


Management measures adopted thróugh. the Commission’s. pro- 
cedures are intended to be final and binding; however, recognizing 
that some flexibility is required in cases affecting serious and immediate 
harm to the resources, Article VII provides for an expedited procedure 
for putting management measures into force. This procedure follows 
the general concepts found in Article VI, but necessarily does not 
provide as much. of an opportunity to review the emergency measure 
along each step of the way. , ` 


Article VIII provides a means for the Commission to amend the 
provisions of the annexes, subject to review by both Governments. 


Article IX provides important flexibility within the acumen to 
ensure a means to adjust the entitlements set out in the annexes. With 
a few exceptions, either Party may request a review of the entitlements 
during the ninth year of each successive ten-year period, at which time 
modifications can be agreed upon by the Parties. If the Parties are 
unable to agree, the issue is referred to the Arbitrator appointed in 


‚accordance with Chapter II of the Agreement. This redetermination 


by the Arbitrator must take into account a number of factors including 
first the location of the maritime boundary, but bearing in mind as 


well stock ‘distribution, and social and economic impacts of proposed 
changes on coastal communities and market values. In no case can | 


a redetermination by the Arbitrator decrease a Party’s entitlement by 


= more than 10 percent of the total allowable catch if that entitlement 


was originally 50 percent or more of the total allowable catch, or by 
5 percent of the total allowable catch if that entitlement was originally 
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less than 50 percent of the total allowable catch. Successive reductions 
- by the Arbitrator. may not reduce a Party’s entitlement by more, than - 
one-third of its original entitlement. - 


l 


Article X sets forth the management principles on which the Com- . 
mission’s operations are based. These principles provide a standard ` 
against which the measures proposed by a designated country or the 
Commission in the case of an Annex B stock will be judged. The 
management measures are designed to achieve the optimum yield from _. 
each stock, to prevent overiishing, to allow the rebuilding of depleted 
stocks, and to avoid irreversible or long-term. adverse effects on chery 
resources and the environment. Article XI enumerates a number of 
key management tools which may be used in order to accomplish the 
management objectives listed in Article X. n 


Article XII is one of the important innovations of the Agréement, 
providing ‘for review by the Co-Chairmen of management measures 
which have not been accepted ‘either by the Commission or a Party. 
The Co-Chairmen alsc have authority to settle matters jointly referred 
‘to the Co-Chairmen by the Parties. This review mechanism, generally, 
operates before having recourse to the Arbitrator, and-agreement be- 

- tween the Co-Chairmen on matters referred to them binds the Parties. 
The powers of the Co-Chairmen extend to granting appropriate relief. 


Articles XIII and XIV provide for certain procedures in the work of 
the Commission relating to the transmittal af documents, availability . 
and exchange of scientific information, and the facilitation of fisheries 
research. | , , | 


Article XV establishzs the obligation of the Parties to carry out the 
provisions of the Agrezment. This includes insuring compliance with 
agreed entitlements, the reporting of catches and the exchange of 
fishery statistics. 2i noj 7 


Article XVI provides that in addition to the entitlements provided. ` 
for in the annexes, consideration will be given to requests for alloca- 
tion of fishery resources which are surplus to the needs of a Party. 
There is no obligation to grant such a request. If granted, terms and 
conditions applicable to such fishing for surpluses by third parties are 
considered appropriate. ae 


l 

Article XVII provides that all commercial fishing under the Agree- 
ment is, with one minor exception, to be conducted beyond twelve 
nautical miles from the zoast and that portions of an entitlement may 
be made- available to third countries under certain conditions. This 
article also includes provision for recreational fishing subject’ to ap- 
plicable local permit ard licensing requirements. Provision is made for 
the issuance of licenses or permits (without charge) to the fishermen 
and vessels of the other Party. Additionally, either Party may require ` 
the appointment and maintenance of an agent for service of legal 
process, and place observers on the other Party’s vessels. Article XVIII 
‘also includes a provisizn for the continuation of herring transfers for 
purposes other than reduction, and a provision for adjustments by the 
Commission ‘to a country’s entitlement when it has exceeded that en-- 
titlement in a previous vear. 


Chapter II establishes the arbitral mechanism which is the corner- 
stone of the Agreemenz. Article XVIII provides for the joint appoint- 
ment of an impartial Arbitrator. The Arbitrator is a permanent in- 


1 
` 
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l stitution, and his decisions, which may include appropriate relief, are 
final and binding upon the Parties. Either Party may withdraw con- 
sent as to the service of a particular Arbitrator, in which case the 
Parties shall jointly appoint a successor. If this is not possible, the 
President of the International Court of Justice has competence to ap- 

_ point an Arbitrator. The article provides for various time limits in 

. which selection. of an Arbitrator must Be made and for the compensa- 
tion of the Arbitrator. 


Article XIX sets forth various provisions ' governing arbitration. 

: These include deadlines within which the Arbitrator must render de- - 

cisions; an obligation to take into account the views of the Co-Chair- 

men, an obligation to provide an opportunity for the Parties to be 

heard, provisions on the role of experts and witnesses, costs, and re- 

tention of jurisdiction to clarify the meaning and scope of the decision, 
The decisions of the Arbitrator shall be made public.. 


Chapter III sets forth several miscellaneous provisions. Article XX 
provides that the annexes are an integral part of the Agreement. 
Article XXI deals with interim measures to be applied in the boundary 
region in the Gulf of Maine area pending delimitation of the boundary. 
Within that region enforcement is to be by the flag state, neither Party 
shall authorize fishing by vessels of third parties, and either Party may 
enforce with respect to third parties. Article XXII provides for access 
to each others ports, subject to the availability of facilities and the 
needs, of domestic fishermen. 


- Article XXIII provides that the. Agreement is subject to ratification 
and shall enter into force on the date that instruments ratifying it and 
the maritime boundary settlement treaty are exchanged. The Agree- 
ment is to remain in force until terminated by agreement of the Parties, 
except that, if it has not proved possible to decide the boundary issue 
before a Chamber of the World Court, and the agreement to establish 
a Court of Arbitration has entered into force, and for any reason the 
Court of Arbitration has not been constituted, or a vacancy on that 
Court has not been filled within a prescribed time, either Party has a 
right to terminate the fisheries agreement. Finally, Article XXIII 
provides that the Agreement supersedes all previous bilateral treaties 

_ between the Parties relating to fisheries off the East Coast of North 
America.’ 


By its note No. 160, also dated March 29, 1979, the Embassy of Canada 
informed the Department of State that the Government of Canada re- 
affirmed its previous positions that: 


(1) “an equidistance line drawn without reference to Cape Cod, 
Nantucket, and Martha’s Vineyard constitutes an equitable ‘delimita- 
tion and, therefore, the lateral limits of Canada’s continental shelf 
and fisheriés jurisdiction in the Atlantic area seaward of the Gulf of 
Maine” f set out in Department of External as ‘Note No. GNT-067 
of Nov. 3, 1977); and 


(2) “it does not accept nor reopen the validity, under applicable 
principles and rules of international law, of the USA claim to con- 
tinental shelf and fisheries jurisdiction in the Gulf of Maine area” (set 
out in the Embassy’s Note No. 626 of December 22, 1976). 


3 s, Exec, V, 96th Cong., lst Sess. (1979). 


486 | HE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 73 


Because of the agreement (treaty) to submit the issue of maritime delimi- 
` tation in the Gulf of Maine area to binding dispute settlement procedures 
on the basis of. applicable icternational law, the Government of Canada was 
of the view that further exchanges concerning the legal merits of the 
respective claims would not be necessary. The note concluded: 


‘While the Government of Canada will, of course, exercise fisheries 


jurisdiction in the maritime area within the limits set cut in Order-in- 
Council P.C. 1979-184 of January 25, 1979 in accordance with appli- 
cable Canadian and international law, ‘the Government proposes to 


continue to exercise, on a reciprocal basis, flag state enforcement pro- - 


cedures, in order to avoid confrontation in all boundary areas.‘ 


| BILATERAL AIR TRANSPORT AGREEMENTS 
(U.S. Digest, Ch. 8, §2) 
United States-Soviet Union | 


On March 6, 1979, the Department of State submitted an aide-mémoire 
to the Soviet.Embassy in Washington conceming expiration on March 31, 
1979, of the bilateral: civil air transport agreement, signed November 4, 


1966 (TIAS No. 6135, 17 UST 1909, entered into force Nev. 4, 1966), as 


amended, implemented, and supplemented. The aide-mémoire ‘states what 
types of service the United States is prepared to permit the Soviet Union 
to operate, and the prerequisite conditions therefor, including certain 
treatment for U.S. airlines serving the Soviet Union. The text follows: 


The U.S. Government has carefully considered the question of civil 


air transport arrangements with the Soviet Union, with particular. 


reference to those current: arrangements concerning scheduled and 
charter flights which expire on March 31, 1979. ° 


THere are several aspects of U.S.-USSR air apor relations which 
continue to be unsatisfactory to the United States. Moreover, the 
basic equity of the current agreement is-in question because of the 
one-sided nature‘of services now being provided. 


‘Under these circumstances, the United States will “in to review the 
bilateral air transport ~elationship with-a view to negotiating a more 


satisfactory long-term relationship at the appropriate time. Until such. 


negotiations reach a new agreement, the U.S. is not disposed to extend 
those current arrangements which expire on March 31, 1979. 


Absent contrary action by the Civil Aeronautics Board, the foreign 
air carrier permit issued to Aeroflot provides only for two weekly 
roundtrip flights effective April 1, 1979. However, the United States 
does not.wish to alter the status quo precipitously. Accordingly, the 
Civil Aeronautics Board is prepared to issue Aeroflot appropriate au- 


4 Dept. of State File No, P79 0045-2376. 

The Department’s reply, by note dated April’ 2, 1979, referred to positions taken 
earlier by the U.S. Government, reaffirmed them, and agreed that further exchanges of 
. diplomatic correspondence regarding the legal merits of the respective claims would 

not be necessary in the circumstances. Dept. of State File No, P79 0050-0029. 

See further, 73 AJIL 132 (1972). ! 
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thority to continue to operate the level of services specified in the 
March 3, 1978 exchange of notes, that is, up to four flights during the 
summer season-and up to three during the winter season, subject to 
such change as the Board may order. Should a U.S. airline propose 

to operate scheduled services to the USSR, the United States would 
expect the Soviet authorities to‘take comparable action. 


. The Soviet authorities should understand that the willingness of the 
United States to preserve the status quo for Aeroflot while negotiations 
are pending is dependent on the following Soviet actions: 


1, Confirmation no Jater than March 30, 1979 that ‘applications by 
U.S. airlines, whether previously designated under the Civil Air 
‘Transport Agreement or whether they are scheduled or charter air- 
lines, for charter flights between the United States and the USSR 
will be accepted and processed by the Ministry of Civil Aviation 


under uniform procedural requirements presently applied to applica- | 


tions by Pan American World Airways. ' 


2. Approval of charter flight applications presented ‘by U.S. air- 
lines, whether previously designated. under the Civil Air Transport 
Agreement or whether they are scheduled or charter airlines. 


3. Satisfactory arrangements so that U.S. airlines are able to 


participate on the basis of fair and equal opportunity in both. 


scheduled and charter programs arranged by U.S. tour operators, in- 
cluding the Russian Travel Bureau, in connection with the 1980 
Olympic Games in Moscow.’ 


_ Crams’ SETTLEMENT AGREEMENTS 
| (U.S. Digest, Ch. 9, §3) 
United States-China 


Since announcement’ of the conclusion on March 2, 1979, of the claims 
agreement (ad referendum) between the United States and China, the 
Department of State has received a number of letters from or on behalf of 
individuals who. sustained losses as a result of the nationalization or other 
taking. of property in China. Fabian A. Kwiatek, Assistant Legal Adviser 
for Claims, wrote on April 11, 1979, to an attorney for a firm which had 
obtained an award from the Foreign Claims Settlement Commission under 
the Chinese Claims Act of 1966 (Pub. L. 89-780, Nov. 6, 1966, 80 Stat. 
1365, 22 U.S.C. 1643 et seq.), in part: -` 


- On March 2 the Governments of the United.States and the People’s’ 
- Republic of China initialed an ad referendum agreement settling 
claims of nationals of the United States against the People’s Republic 
of China which have been the subject of awards issued by the Com- 
mission and claims which arose to the date of the agreement. When 
the agreement comes into force, the Government of the People’s Re- 


_ public of China will pay the Government of the United: States $80.5 | 


million in settlement of the claims. The first installment payment of 


1 Dept. of State File No. P79 0034-0754, 


1 The definitive agreement. was signed on May 11, 1979. Dept. of State Press Release 
No. 133, May 16, 1979. - = 
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$30 million will be made on October 1, 1979, with the remaining 
amount being paid in ive equal annual iristallments. As- the payments ` 
are received, they will be apportioned, in the absence of further legisla- 
tion, to award holders by the Department of the Treasury in accord- 
ance with the provisions of Title I of thé International Claims Settle- 
ment Act of 1949, as amended. It is estimated that award holders will 
receive approximately 40 percent of the principal amount of the . 


award.? . ` , 


To another inquirer, whose family’s claim had been denied by the Com- 
“mission as not having beer timely filed, Mr. Kwiatek replied, on April 10, 
in part: o a an 


All claims of nationals of the United States against the People’s 
- Republic of China arising between October 1, 1949, and November 6, 
1966, and based upon the nationalization, expropriation, intervention, 
. or other taking of, or special measures directed against the property of 
nationals of the United States, have been adjudicated by the. Foreign 
Claims Settlement Commission of the United States under the Chinese 
Claims Act of November 6, 1966. The deadline for filing claims under 
the Act expired on July. 6, 1969, and the Commission completed ‘its 
functions on July 6, 1972. The action of the Foreign Claims Settlement 
Commission in allowing or denying any claim under the Chinese Claims 
Act is final and conclusive on all questions of law and fact and not ` 
subject to review by the Secretary of State or any other official, depart- 
ment, agency, or establishment of the United States, or by any court 
by mandamus or otherwise. = - 


_ Claims that were not filed with the Commission before the deadline 
are not eligible for payment from the fund that will be established 
when the ad referendum claims agreement of March 2, 1979, between 
the Governments of the United States and the. People’s Republic of 
_ China is formally signed. Nevertheless, the Department will make the « 
claim of your family a matter of record in the Department... A copy of 
the Department’s letter, with a copy of your létter and enclosure, is 
being sent to the Forzign Claims Settlement Commission so that a 
record of the claim can also be made in the Commission. In the event ` 
legislation is enacted providing for-the adjudication by the Commission . 
of claims of nationals of the United States who did not file their claims 
within the legal period, you will be informed of the legislation by the’ 
Commission.’ ad 


— 


Douglas J. Bennet, Jr., Assistant Secretary of State for Congressional 
Relations, in replying on April 24 to an inquiry from Congressman Lee‘H. ~ 
Hamilton on behalf of a constituent, also pointed out: 


. In the event the property was not owned by nationals of the United 
States at the time of Icss, there is no action the Department can take 
to be of assistance. It is now and has always been the policy of the 
United States Government not to permit citizens of the United States 
‘who did not have ‘that status at the time of loss to share in claims 
settlement agreements for the nationalization or other. taking of prop- 
erty. This policy rests upon the universally. accepted principle of 
international law that.a state does not have the right to ask another 


2 Dept. of State File No. P79 DO79-0790. 3 Dept. of State File No. P79 0079-0849, 
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state to pay copen to it for losses sustained by persons ‘whe 
were not its citizens at the time of loss.* 


RESORT TO War AND ARMED FORCE 
| (U.S. Digest Ch. 14, s) 
Reprisals 


On February. 16, 1979, Julia W. Willis, Deputy Assistant Legal Adviser 
for European Affairs, Department of State, completed an examination of 
the United States position during the period from 1953 to 1975, in the 
United Nations and elsewhere, in regard to acts of reprisal or retaliation 
following armed provocation. In certain instances, some involving Israel 
and others the United States, the responses had been characterized as 
self-defense in response to armed attack. Hér study included detailed 
documentation of the incidents upon which she based the following sum- 
mary and conclusion: 


Initially, the United States joined in the isa of Sai Council 
resolutions which isolated and condemned as illegal Israeli armed re- 
prisals regardless of the provocations involved. { 1953-1964. ]+ 


During this period, when these reprisals were disproportionate to 
either the pattern of preceding infiltration, attacks, or cease-fire viola- 
tions, or when they were clearly premeditated, these elements of the 
reprisal action were condemned in particular. The United States joined 
in condemning Israeli reprisal actions notwithstanding Israel’s plea of. 
self-defense when conducting a reprisal raid against OL positions 
situated on territory Israel claimed to be her own. [Qalquiliya in- 
cident, 1956.] Moreover, the United States categorically insisted that 
theré could be no justification for reprisals when there existed an im- 

_ -partial alternative to such action through recourse to either the Security 
| Council or Armistice Machinery. [Lake Tiberias, 1962. } 


Beginning with the Security Council’s consideration of the British 
bombing raid on Harib in Yemen in 1964, the United States called for 
balance in Security Council resolutions, contending that the attacks, 
border incidents, or cease-fire violations which provoked the. attacks 
be equally censured. [1964-1975.] 


Although the United States. always pressed for this balanced treat- 
ment in Security Council resolutions, and usually abstained, or later in 
the 1970’s even vetoed when they failed to reflect this balanced con- 
sideration, there were nevertheless exceptions when the United States 
joined in a one-sided condemnation of Israeli reprisals invoking the 
‘use: of force.. One such exception involved a disproportionate Israeli 
raid in brigade strength supported by aircraft and. heavy artillery 
against the Jordanian town of As Samua. The United States, while 
strongly deploring the Israeli reprisal raid and the terrorist attacks 
against Israel that preceded it, focused on the loss of. human life and 


4Dept. of State File No. P79 0061-2478. 

1 References to the documentation attached to this study have been placed in brackets 
and altered by deleting page citations. All ellipsis marks indicate the deletion of refer- 
ences containing page citations only. 3 j È 
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destruction that far surpassed the cumulative total of the various acts 
. of terrorism against Israel, and drew a significant distinction between 
, ‘deliberate governmenta. decision to launch the. Israeli. reprisal—the 
conscious act of responsible leaders of a member state—and the ter- 
rorist incidents in which the Government of Jordan-had not been in- 


_ volved. [1966.] 


After the 1967 Arab-Israeli war, when an increasing number of ter- 
rorist incidents occurred ‘against Israeli-occupied Arab territory 
which involved violations of the cease-fire agreements, ‘the United 
States joined in condemning disproportionate reprisal attacks carried 
out by regular government Forces and also deplored acts of terrorism, _ 
stréssing the obligation of governments to prevent such action by . 

. groups or individuals within their territory. The United States usually 
abstained from resolucions-lacking this balance, but when there was- 
no evidence of government involvement in the preceding terrorist acts 
and where the armed reprisal was a deliberate act of the Israeli Govern- 
ment, the United States joined in a one-sided Security Council resolu- 
‘tion condemning the Israeli reprisal. [Beirut incident, 1968.] 


With the exception of a United States affirmative vote on a one-. © 
sided Security Council resolution condemning an Israeli interception of 
a civilian aircraft over Lebanon in 1973 .. . the United States has con- 
sistently since 1970 either abstained from or vetoed Security Council 
resolutions that failed ta condemn both the terrorist acts and Israeli 
reprisal raids, even when the latter were disproportionate to the pro- 
vocative acts. [1970-1975, in particular the incident involving Lebanon 
in 1970. ] i ' fa 


-United States insistence in the Security Council on balanced. con- 

_ demnation of both terrorist acts and reprisals involving the use of force 
coincided with its position in the deliberations involving the elabora- 
tion of the principle cn the threat or use of force in the U.N. Special 
Committee on Friendly Relations. As reflected in the attached docu- 

' mentation ... the United States pressed for the formulation that States 
_ have a duty to refrain from reprisals involving the use of force but 
at the same time insisted on a balanced elaboration of a States duty to 
refrain from encouraging the organization of irregular forces for in- 
cursion into another Sate or.acquiescing in organized 'activities within - 
its: territory directed toward the commission of such acts. 


While the United States has modified its initial position of. willing- 
ness to isolate armed reprisals and condemn them as illegal by insisting. 
on a balanced condemnation of both the provocative acts, especially | 
acts of terrorism, and the armed reprisals, the” United ‘States has not 
changed its position thai reprisals involving the use of force are illegal. 
This position was reaffirmed in the Department of State's rejection in . 

` 1973 of Professor Rostow’s proposal<that the. United States endorse 
“the right of armed reprisal as a measure of self-help when a State can- . 
not or will not fulfill its international legal obligations to prevent the 
use of its territory for unlawful exercise of force. In this reply the 
Department of State noted the difficulty of distinguishing between the 
„exercise of proportionaze self-defense and an act of reprisal—but it 
maintained the distinction. [1973.] 


While the United States insists on this distinction in theory, it.has -> 
not attempted to explain what the distinguishing criteria may be. 


1 
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In 1970, following Secretary Rogers’ presentation of his plan’ for 
Arab-Israeli cease-fire, the possibility of characterizing as self-defense 
Israeli limited retaliation—as distinguished from reprisal aerial attacks 
-—~against Palestinian commando groups, was apparently officially ac- 
ceptable. [Rogers Plan, 1970. ] a 


The United States itself has, on occasion, conducted air strikes which 
it characterized as reprisal. action, although it is not entirely clear 
whether they could be considered as having taken place following an 
armed attack—that would have justified the exercise of a right of 
self-defense. Considerable confusion surrounds the characterization 
' because the same act labeled a reprisal action by one government 
spokesman was defended as an exercise of self-defense by another. 


United States bombing raids against military positions in North Viet- 
Nam following the Gulf of Tonkin attacks on U.S. destroyers in August, 
1964 were justified ‘by the Department’s Legal Adviser Stevenson as 
self-defense but were discussed in Senate Hearings by Senator Ful- 
bright and Secretary of Defense McNamara as retaliation. It is difficult 
to ascertain, however, whether the United States Government had 
established at the time [of] the Gulf of Tonkin attacks that an armed 
attack had occurred in the sense of justifying the right to use force in 
self-defense. Mr. Meeker has stated that such an armed attack had 
occurred before February, 1965; Mr. Stevenson stated that the level 
of subversion and infiltration into South Viet-Nam had risen to that of 
an “armed attack” by late 1964,... ` 


Clearly, the bombing raids conducted against North Viet-Namese 
` positions in response to the Gulf of Tonkin incidents were in answer 
to those specific incidents and thus fit the character of a reprisal more 
than a general response of self-defense. 


The U.S. air strikes and bombing raids that followed upon the North 
Viet-Namese attacks at Pleiku in February, 1965, while characterized 
by the White House as “appropriate reprisal action,” took place after 
the time when an “armed attack” had occurred’ as asserted retrospec- 


/ 


tively by the United States Government. In the United Nations, these | 


_ air strikes were defended as measures of self-defense. However, even 
later that year, in August, 1965, Secretary McNamara called them re- 
prisals.... | 


President Nixon is.on record in a letter to the President of South 
Viet-Nam as having promised United States retaliation with armed 


force in response to a North Viet-Namese violation of the 1973 Agree- 


ment.... 


In addition to the above possible examples of United States conduct 
of reprisal actions involving the use of force and threat of such use of 
force, it is clear that the United States recognizes that patterns of 
attacks or infiltration can rise to the level of an “armed attack” thus 


justifying a responding use of force in the exercise of the right of self- | 


defense. The United States made this determination both in its legal 


defense of the United States participation in the Viet-Nam war, and in _ 


the Cambodian incursion of May, 1970.... 


In conclusion, it is clear that the United States has taken the cate- 
gorical position that reprisals involving the use of force are illegal 
under international law; that it is generally not willing to condemn 


y 
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reprisals without also z<ondemning provocative terrorist acts; and that 
it: recognizes the diffict._ty of distinguishing between proportionate self- 
defense and reprisals kut maintains the distinction. Where the United 
States has itself possikly engaged in reprisal action involving the use 
of force, characterizatizn of the action has been confused by equating 
it also with self-defense. These so-called reprisal incidents took place 
in the context of a war justified by the United States Government as 
collective self-defense, and on this basis, could be distinguished from 
the reprisal raids conducted by Israel. It is also clear that the United 
States has determined that patterns of attacks can constitute a level 
of “armed attack” justifving the use of force in self-defense.” 


2 Dept. of State File No. P79 [058-1597. 
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JUDICIAL DECISIONS 


ALONA E. EVANS 


Jurisdiction—existence of legal dispute—General Act for Pacific Settlement 
of Disputes of 1928—effect of reservations—status of joint communiqué 


AEGEAN SEA CONTINENTAL SHELF CASE (GREECE v. TURKEY) (JURISDICTION). 
[1978] ICJ Reports 1. December 19, 1978. 


On August 10, 1976, the Government of Greece instituted proceedings 
against the Government of Turkey in the International Court of Justice, 
seeking resolution of a dispute over the delimitation of the continental shelf 
in the Aegean Sea and a declaration as to the rights of the parties in this 
area. The Government of Turkey replied, inter alia, that the Court lacked 
jurisdiction over the application. The Court held that it did not have juris- 
diction over the dispute. . 

In its application, the Greek Government “request[ed] the Court to ad- 
judge and declare”: 


(i) that the Greek islands referred to in paragraph 29 [of the Applica- 
tion], as part of the territory of Greece, are entitled to the portion of 
the continental shelf which appertains to them according to the appli- 
cable principles and rules of international law; 


(ii) what is the course of the boundary (or boundaries) between the 
portions of the continental shelf appertaining to Greece and Turkey in . 
the Aegean Sea in accordance with the principles and rules of inter- 
national law which the Court shall determine to be applicable to the 
delimitation of the continental shelf in the aforesaid areas of the 
Aegean Sea; 


(iii) that Greece is entitled to exercise over its continental shelf sov- 
ereign and exclusive rights for the purpose of researching and explor- 
ing it and exploiting its natural resources; 


(iv)that Turkey is not entitled to undertake any activities on the Greek 
continental shelf, whether by exploration, exploitation, research or 
otherwise, without the consent of Greece; 


(v) that the activities of Turkey described in paragraphs 25 and 26 [of 
the Application] constitute infringements of the sovereign and exclusive 
rights of Greece to explore and exploit its continental shelf or to au- 
thorize scientific research respecting the continental shelf; 


(vi) that Turkey shall not continue any further activities as described 
above in subparagraph (iv) within the areas of the continental shelf 
which the Court shall adjudge appertain to Greece. 


_In its Memorial, Greece further stated that 


ec 


. . . the Government of Greece requests. the Court to adjudge and. 
declare that, whether, on the basis of Article 17 of the General Act for 
the Pacific Settlement of International Disputes, 1928, read with Articles 


1 [1978] ICJ Rer. 1, 6-7. 
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36, paragraph 2, and &T of the Statute of the Court, or, on the basis of 
the joint communiqué a Brussels dated 31 May 1975, the Court is com- 
petent to entertain the dispute between Greece and Turkey on the sub- 
ject of the delimitation of the continental shelf appertaining to the two . 
countries in the Aegean Sea”.’ 


The Government of Turkey refused to appear to answer the Greek com- 
plaint. The Court took the position that according to Article 53 of the 
Statute of the Court, it was competent to decide the issue of jurisdiction in 
the absence of one of the parties to the dispute. 

The dispute apparently arose out of the issuance by Turkey of licenses in 
- late 1973 for petroleum exploration in the Aegean Sea. . Greece, took the 
view that this exploration encroached upon its continental shelf. Invoking 
Articles 1(b) and 2 of the Geneva Convention on the Continental Shelf of 
1958 (15 UST 471, TIAS No. 5578, 499 UNTS 311), Greece, in a Note 
Verbale of February 7, 1974, “questioned the validity of the licences granted 
by Turkey, reserved its sovereign rights over the continental shelf adjacent 
to the. coasts of . . . [certain Greek] islands, and contended that the con- 
tinental shelf required to be delimited between the two States on a basis 
of. equidistance by means of a median line.”? The Turkish Government 
responded in a Note Verba‘e of February 27, 1974, that “ ‘the Greek Islands 
situated very close to the Turkish coast do not possess a [continental] 
Shelf of their own, and disputed the applicability of the principle of 
equidistance; while reserving its rights, it stated that it-considered it ap- 
propriate to seek by means of agreement a solution in conformity with the 
rules of international law.” * 

In further exchanges of notes, the Greek Government supported the | 
desirability of “a delimitation baséd on the provisions of present day posi- 
tive international law, ‘as codified by the 1958 Geneva Convention on the 
Continental Shelf. ” ë The Turkish Government indicated its willingness to 
negotiate the matter of del:mitation. of the continental shelf. In May 1974, 
Turkey undertook explorations in that part of the continental shelf to which 
Greece laid claim. In several exchanges of notes, Greek protests were re- 
jected by Turkey. Beginning in January 1975, the two states engaged in a 
series of meetings and diplomatic exchanges concerning the matter of re- 
ferral of the dispute to the Court. The Greek Government generally took 
the position that the issue should be submitted to the Court, whereas the 
Turkish Government preferred to negotiate the issue while not ruling out 
submission of the issue to the Court. In a joint communiqué issued at 
-= Brussels on May 31, 1975, the Prime Ministers of the two states considered. 
the matter of jurisdiction and, in the subsequent view of the Greek Govern- 
ment, conferred jurisdiction on the Court. The communiqué also indicated. 
the course of later meetings of government representatives and experts.. In 
a note of September 30, 1975, Turkey restated its position regarding the . 
- desirability of negotiation, reserving the submission of unresolved matters 
= resulting therefrom to the Court. The Greek Government, however, 


2 Id., 7 (quoted by Court). 3 Id., 8. 
` 4 Ibid. 5 Ibid. 
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contended in a note of October 2, 1975, that according to the Brussels com- 


. mauniqué the dispute should go directly to the Court. Meetings of experts 


were held in January, February, and June of 1976, looking to a clarifica- 
tion of the issues but without result. 


In July 1976, Turkey announced that further exploration was to com- . 


mence in Turkish territorial waters and on the high seas. In August when 
the Turkish exploration vessel encroached upon the area'to which Greece 
laid claim, the Greek Government protested:to Turkey and referred the 
matter both to the Court and to the Security Council. In Resolution 395 
(August 25, 1976), the Security Council urged the parties “‘to resume 
direct negotiations over their differences’ ” ° and suggested that they con- 
sider.submitting “ ‘any remaining legal differences ” * to the Court. Mean- 
while, on August 10, 1976, the Greek Government had submitted the present 


application to the Court, and on MAURUS 26 Turkey pad objected to the- 


Court's jurisdiction. 

Negotiations continued nan the parties from time to time for the next 
year and a half. In a letter of April 24, 1978, to the Registrar of the Court 
and in a Note Verbale to the Greek Government in September, Turkey 
reiterated its earlier position that negotiations must take precedence over 
judicial settlement of the controversy, 


The first point at issue appeared to be whether the Court could take : 
cognizance of the case while negotiations were in progress. The Court ` 


pointed out that negotiation and judicial settlement were accepted means 
of settlement of. disputes. according to Article 33 of the UN Charter and 
said: * 


The jurisprudence of the Court provides various examples of cases in 
which negotiations and recourse to judicial settlement have been pur- 
sued pari passu. Several cases, the most recent being that concerning 
the Trial of Pakistani Prisoners of War (I.C.J. Reports 1973, p. 347), 
show that judicial proceedings may be discontinued when such negotia- 
tions result in the settlement of the dispute. Consequently, the fact 
that negotiations are being actively pursued during the present pro- 


ceedings is not; legally, any obstacle to the exercise by the Court of - 


its judicial function.® 


The Court did not find any merit in the saaiied Turkish. argument that as 
long as negotiations were in progress there was no dispute over which the 
Court could take cognizance. The Court found that “there are certain 
sovereign rights being claimed by both Greece and Turkey, one against 
the other and it is manifest that legal’ rights lie at the root of the dispute 
that divides the two States”; ° consequently, a dispute existed. 

Greece submitted that the Court’s jurisdiction rested upon two grounds: 
(1) Article 17 of the General Act for the Pacific Settlement of Disputes of 
1928 (General Act), in combination with Articles. 36(1) and 37 of the 
Statute of the Court (Statute), and (2) the statement in the joint com- 
muniqué issued. at Brussels on May 31, 1975, in which reference is made to 


61d, 10. E -7 Ibid. 
8 Id., 12. ; 3 Id., 13. 
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settlement by the Court. With regard to the first ground, Article 17 of the 
General Act provided: . 


“All disputes with regard to which the parties are in conflict as to 
their respective rights shall, subject to any reservations which may be 
made under Article 32, be submitted for decision to the Permanent 
Court of International Justice, unless the parties agree, in the manner 
hereinafter provided, to have resort to an arbitral tribunal. It is 
understood that the disputes referred to above include in particular 
those mentioned in Art:cle 36 of the Statute of the Permanent Court of 
International Justice.” -° 


According to Article 37 of the Statute, a reference to the Permanent Court 
of Internationa] Justice should be treated as a reference to the International 
Court of Justice. Greece contended that the General Act was in force 
between the two states; Turkey objected that it was not in force, that it 
could not be applied between the two states, and that Greece had not pre- 
viously invoked it in this dispute. The Court observed that the status 
of the General Act had been at issue in the Nuclear Tests case (Australia v. 
France) ([1973] IC] Rep. 90) and in the Trial of Pakistani Prisoners of 
War case (Pakistan v. India) ({1973] ICJ Rep. 328), and that in 1974 both 
France and the United Kingdom had denounced the agreement while India 
had indicated that it was not bound by the agreement. Nonetheless, a 
number of states were still sound by it, including Greece and Turkey. 

It was pointed out by Turkey, however, that Greece had acceded to the 
General Agreement with a reservation that Turkey could therefore invoke 
to bar the Court’s jurisdiction. This reservation provided: 


“The following disp-tes are excluded from the procedures described 
in the General Act, including the procedure of conciliation referred to 
in Chapter I: 


(b) disputes concerning questions which by international law are 
solely within the domestic jurisdiction of States, and in particular dis- 
putes relating to the territorial status of Greece, including disputes 
relating to its rights cf sovereignty over its ports and lines of com- 
munication.” +4 


The Greek Government took the view that reservation (b) could not be 
considered here because Turkey had not put forward its contention as a 
preliminary objection pursuant to Article 67 of the Rules of the Court 
(Rules). While Greece noted that the Court was not bound to a rigid 
observance of the rules of procedure,}* nonetheless, the question could be 
raised 


whether, in a case like the present, the Court can go so far as to sub- 
stitute itself for the absent government by enforcing proprio motu in 
place of that government the reservation of the Applicant, thus as- 


10 Id., 14 (quoted by Court). 11 Id., 20-21 (quoted by Court). 
12 Td, at 18, citing Mavrommatis Palestine Concessions, [1924] PCIJ ser. A, No. 2, 
at 34. 
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similating the extra-procedural expression of a desire to take advantage 
of the reservation to the procedural expression of a decision to enforce 
it. 
In the opinion of the Greek Government, were the Court to do so, it would 
violate Article 39(3) of the General Act and Article 67 of the Rules. 

The Court found no merit in the Greek objection based on procedure 
in view of the fact that in the “Observations of the Government of Turkey 
on the request by the Government of Greece on provisional measures of 
protection dated The Hague, 10 August 1976,” which the Turkish Govern- 
ment had sent to the Court on August 25, 1976, Turkey took exception to 
reservation (b). The Court observed that “that formal statement, made 
in response to a communication from the Court, must be considered as 
_ constituting an ‘enforcement’ of the reservation. within the meaning of, and 
in conformity with, Article 39, paragraph 3, of the Act.” 14 It was pointed 
out by the Court that Turkey’s written communications in the matter 
obviated its presence at the public hearings or its undertaking any other 
procedural steps at this stage of the proceedings. Greece had been duly 
notified about the Turkish view, and the Court had formally acknowledged 
it in an Order of September 11, 1976 ([1976] ICJ Rep. 5 (paras. 7 and 
8)). : 

With regard to the application of reservation (b) in the instant case, 
Greece argued that the reservation did not reach all kinds of disputes 
concerning the territory of Greece but only those that “concern[ed] ‘ques- 
tions which by international_law are solely within the domestic jurisdiction 
of States?” 1" According to this theory, a controversy concerning the 
delimitation of ownership of the continental shelf could not be classified as 
a dispute “within the domestic jurisdiction of States.” The Court observed 
that the point at issue was essentially the meaning of the phrase “and in 
particular” (“et, notamment” in the French text), which preceded “disputes 
relating to the territorial status of Greece.” In the Greek view, the phrase 
joined territorial disputes to matters within domestic jurisdiction. The 
Court, however, was not convinced by this interpretation as a matter of 
grammar. It found also that a “number of considerations of a substantive 
character point decisively to the conclusion that [the reservation] contained 
two separate and autonomous reservations.” Furthermore, the reservations 
clause of the General Act, a “territorial disputes” reservation by Greece 
under the optional clause of the Statute of the Permanent Court, the 
political interests of Greece at the time it adhered to the General Act, and 
the travaux préparatoires of the reservation here in question, all pointed to 
the conclusion that Greece had reserved “disputes relating to the territorial 
status of Greece” under the General Act.*® 

‘The Court also rejected the claim by Greece that the reservation should 
be construed restrictively, “limited to the maintenance of the status quo 
established by treaties, normally as the result of post-war settlement.” 7 


18 [1978] IC] Rer, 18. (Ak Ed, 19, 


15 Id., 21. 16 Id., 23-28, 
17 Id., 30. 


= 


498 THE AMERICAN JOURNAL, OF INTERNATIONAL LAw  [Vol. 73 
As the Court saw it, 


the historical evidence may justifiably be said to show that in the 
period in question the motive which led States to include in treaties - 
provisions regarding “territorial status” was, in general, to protect 
themselves against possible attempts to modify territorial settlements 
established by the peace treaties. But it does not follow that they in- 
tended those provisions to be confined to questions connected with the 
revision of such settlements. Any modification of.a territorial “status” 
or “situation” or “frontier” is unpalatable to a State; and the strong 
probability is that a State which had recourse to a reservation of dis- 
putes relating to territorial status, or the like, intended it to be quite 
general, Article 39 of the General Act, it is true, was designed to 
regulate the formulation of reservations and to exclude vague or sub- 
jective reservations, But in making express mention of disputes relat- 
ing to territorial status as an example of disputes concerning a clearly 
specified subject-matter, Article 39 said nothing of this example being 
exclusively directed against attempts to revise the territorial settlements 

established by the peace treaties. - | 


74. In the opinion of the Court, the historical evidence adduced by 

' Greece does not suffice to establish that the expression “territorial 
. status” was used in the League of Nations period, and in particular in 
the General Act of 1923, in the special, restricted; sense contended for | 
by Greece. The evidence seems rather to confirm that the expression 
“territorial status” was used in its ordinary, generic sense of any matters 
properly to be considered as relating to the integrity and legal régime 
of a State’s territory. It is significant in this regard that in the anal- 
ysis of treaty provisicns made in the Systematic Survey of Arbitral 
‘Conventions and Treaties of Mutual Security, published in 1927 by the 
Secretariat of the League of Nations (one of the documents used in 
connection with the drafting of the General Act), reservations of 
disputes relating to “territorial integrity”, “territorial status” and “fron- 
tiers” were examined together as having the same or a very similar 
meaning. The Systematic Survey of Treaties for the Pacific Settlement 
of International Disputes 1928-1948 prepared by the Secretariat of the 
United Nations and published in 1948, also groups together, under the, 
title “Disputes relating to territorial status”, provisions concerning “ter- 
ritorial status”, “territorial questions”, “territorial integrity”, “present 
frontiers”. As to the legal writers of the League of Nations period, the 
Greek Government itself laid stress on the fact that they consistently 
linked together treaty provisions excepting questions relating to “terri- 


torial status”, “territorial integrity” and “existing frontiers”. 


75. It follows that for the same reasons the Court is unable to accept 
the contention advanced in the Memorial that if the authors of the 
General Act, or of the arbitration treaties containing a territorial status 
reservation: | | 


“had contemplated excluding any disputes concerning the spatial 
delimitation of State jurisdictions, they would not have failed clearly 
to mention the familiar category of frontier disputes rather than 
-resort to the term of territorial status which was a very specific one 
in the practice of the time” (Memorial, para. 236). : 


In the view of the Court, the term “territorial status” in the treaty 
practice of the time did not have the very specific meaning attributed 
to it by the Greek Government. As the nature of the word “status” 


f 
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itself indicates, it was a generic term which in the practice of the time 
was understood as embracing the integrity and frontiers, as well as the ` 
legal régime, of the territory in question. This is implicit in the very. 
wording of reservation (b) itself which treats disputes relating to 
Greece's “rights of sovereignty over its ports and lines of communica- 
tion” as included in its reservation of disputes relating to its “territorial 
status’.. These disputes by their nature related to the interpretation 
and application of existing treaties rather than to their revision. 


76. Accordingly, the expression “relating to the territorial status of 
Greece” in reservation (b) is to'be understood as a generic term de- 
noting any matters properly to be considered as comprised within the 
concept of territorial status under general international law, and there- 
fore includes not only the particular legal régime but the territorial 
integrity and the boundaries of a State. It is therefore in accordance 
with this interpretation of the words “disputes relating to the territorial 
status of Greece” that the Court is called on to determine whether 
reservation (b) does or does not have the effect of excluding the 
present dispute from the scope of Greece’s accession to the General 
Act of 1928.18 


The Court also rejected the argument that the present dispute was not 
covered by the reservation, since “the very idea of the continental shelf was 
wholly unknown in 1928 when the General Act was concluded, and in 1931 

.when Greece acceded to the Act.” ° The Court continued: 


Once it is established that the expression “the territorial status of 
Greece” was.used.in Greece’s instrument of accession as a generic term 
denoting any matters comprised within the concept of territorial status 
under general international law, the presumption necessarily arises that > 
its meaning was intended to follow the evolution of the law and to ` 
correspond with the meaning attached to the expression by the law 
in force at any given time.. This presumption, in the view of the Court, 
is even more compelling when it is recalled that the 1928 Act was a 
‘convention. for the pacific settlement of disputes designed to be of 
the most general kind and of continuing duration, for it hardly seems 
conceivable that in such a convention terms like “domestic jurisdiction” 
and “territorial status” were intended to have a fixed content regardless. 
of the subsequent evolution of international law. 


78. The Greek Government invokes as a basis for-the Court’s jurisdic- 
tion in the present case Article 17 of the General Act under which the 
parties agreed to submit to judicial settlement all disputes with regard 
to which they “are in conflict as to their respective rights”. Yet the 
rights that are the subject of the claims upon which Greece requests 
the Court in the Application to exercise its jurisdiction under Article 
17 are the very, rights over the continental shelf of which, as Greece 
insists, the authors of the General Act could have had no‘idea whatever 
in 1928. If the Greek Government is correct, as it undoubtedly is, in 
assuming that the meaning of the generic term “rights” in Article 17 
follows the evolution of the law, so as to be capable of embracing rights 
over the continental shelf, it is not clear why the similar term “ter- 
ritorial status” should not likewise be liable to evolve in meaning in 
accordance with “the development of international relations” (P.C.1.]., 
Series B, No. 4, p. 24). It may also be observed that the claims which 


18 Id., 30-32. Mi . wd, 32.. , 
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are the subject-matter of the Application relate more particularly to 
continental shelf rights clairned to appertain to Greece in virtue of its 
sovereignty over certain islands in the Aegean Sea, including the islands 
of the “Dodecanese group” (para. 29 of the Application). But the 
Dodecanese group was not in Greece’s possession when it acceded to - 
the General Act in 1931; for those islands were ceded to Greece 
by Italy only in the Peace Treaty of 1947. In consequence, it seems 
clear that, in the view əf the Greek Government, the term “rights” in 
Article 17 of the General Act has to be interpreted in the light of the 
geographical extent of the Greek State today, not of its extent in 1931. 
Jt would then be a little surprising if the meaning of Greece's reserva- 
tion of disputes relating to its “territorial status” was noc also to evolve 
in the light of the change in the territorial extent of the Greek State 
brought about by “the development of international relations”. 


79. Furthermore, the close and necessary link that always exists be- 
tween a jurisdictional clause and reservations to it, makes it difficult to 
accept that the meaning of the clause, but not of the reservation, should 
follow the evolution of the law. In the present instance, this difficulty 
is underlined by the fact that alongside Greece’s reservation of disputes 
relating to its “territorial status” in reservation (b) is another reser- 
vation of disputes relating to questions of “domestic jurisdiction”, the 
content of which, as the Court has already had occasion to note, is “an 
essentially relative question” and undoubtedly “depend: upon the de- 
velopment of international relations” (paragraph 59 above). Again, 
the Court can see no valid reason why one part of reservation (b) 
should have been intended to follow the evolution œ international 
relations but not the other, unless such an intention shculd have been 
made plain by Greece at the time. 


. 80: Having regard to the foregoing considerations, the Court is of the 
opinion that the expression in reservation (b) “disputes relating to the 
territorial status of Greece” must be interpreted in accordance with the 
rules of international law as they exist today, and not as they existed in 
1931. It follows that in interpreting and applying reservation (b) with 
respect to the present dispute the Court has to take account of the 
evolution which has occurred in the rules of international law con- 
cerning a coastal State’s rights of exploration and exploitation over the 
continental shelf. The Court is, therefore, now called upon to examine 
whether, taking into account the developments in international law 
regarding the continental shelf, the expression “dispu-es relating to 
the territorial status of Greece” should or should not be understood as 
comprising within it disputes relating to the geographical—the spatial 
—extent of Greece’s rights over the continental shelf in the Aegean Sea. 


.. . In maintaining that the subject-matter of the dispute embraced 
by Greece’s submissions does not fall within the scope of reservation 
(b), the Greek Government puts its case in two ways. First, it con- 
tends that the dispute concerns the delimitation of the continental 
shelf boundary between Greece and Turkey, and that delimitation is 
entirely extraneous to the notion of territorial status (Memorial, para. 
236); and, secondly, it contends that, the continental shelf not being 
part of the territory of the coastal State under the applicable rules of 
international law, the present dispute regarding rights over the con- 
tinental shelf cannot be considered as one relating to “territorial status”. 


4 
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83. ‘The contention based on the proposition that delimitation is en- 
tirely extraneous to the notion of territorial status appears to the Court 
to encounter certain difficulties. Above all, it seems to overlook the 
basic character of the present dispute, clearly stated though it is in the 
first submission in Greece’s Application. The basic question in dispute 
is whether or not certain islands under Greek sovereignty are entitled 
to a continental shelf of their own and entitle Greece to call for the 
boundary to be drawn between those islands and the Turkish coast. 
The very essence of the dispute, as formulated in the Application, is 
thus the entitlement of those Greek islands to a continental shelf, and 
the delimitation of the boundary is a secondary question to be decided 
after, and in the light of, the decision upon the first basic question. 
Moreover, it is evident from the documents before the Court that- 
Turkey, which maintains that the islands in question are mere pro- 
tuberances on the Turkish continental shelf and have no continental 
shelf of their own, also considers the basic question to be one of 
entitlement. 


84. Quite apart from the fact that the present dispute cannot, there- 
‘fore, be viewed as one simply relating to delimitation, it would be 
difficult to accept the broad proposition that delimitation is entirely 
extraneous to the notion of territorial status. Any disputed delimitation 
of a boundary entails some determination of entitlement to the areas 
to be delimited, and the histarical evidence adduced by the Greek 
Government itself shows that in the treaty practice in the League of 
Nations period, the notions of “territorial integrity”, “frontiers” and 
“territorial status” were regarded as closely associated. 


85. The dispute relates to the determination of the respective areas of 
continental shelf over which Greece and Turkey are entitled to exercise 
the sovereign rights recognized by international law. It is therefore 
necessary to establish the boundary or boundaries between neighbouring 
States, that is to say, to draw the exact line or lines where the extension 
in space of the sovereign powers and rights of Greece meets those of 
Turkey. Whether it is a land frontier or a boundary line in the con- 
tinental shelf that is in question, the process is essentially the same, and 
inevitably involves the same element of stability and permanence, and 
is subject to the rule excluding boundary agreements from fundamental 
change of circumstances. 


86. The second contention mentioned in paragraph 82 above does not 
put the question to be decided in its correct context. The question 
for decision is whether the present dispute is one “relating to the ter- 
ritorial status of Greece”, not whether the rights in dispute are legally 
to be considered as “territorial” rights; and a dispute regarding en- 
titlement to and delimitation of areas of continental shelf tends by its 
very nature to be one relating to territorial status. The reason is that 
legally a coastal State’s rights over the continental shelf are both ap- 
purtenant to and directly derived from the State’s sovereignty over the 
territory abutting on that continental shelf. This emerges clearly from 
the emphasis placed by the Court in the North Sea Continental Shelf 
cases on “natural prolongation” of the land as a criterion for determin- 
ing the extent of a coastal State’s entitlement to continental shelf as 
against other States abutting on the same continental shelf (I.C.J. 
Reports 1969, pp. 31 et seq.); and this criterion, the Court notes, has 
been invoked by both Greece and Turkey during their negotiations 
concerning the substance of the present dispute. As the Court ex- 
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plainėd in the above-mentioned cases, the continental shelf is a legal 


concept in which “the principle is applied that the land dominates the. 


‘sea’ (I.C.J. Reports 1959, p. 51, para. 96);,and it is solely by virtue of 
_ the coastal State’s sovereignty over the land that rights of exploration 
and exploitation in the continental shelf can attach tc it, ipso jure, 
‘under international law. In short, continental shelf rights are legally 
both an,emanation from and an automatic adjunct of the territorial 


sovereignty of the coastal State. It follows that the territorial régime— | 


the territorial status—oi a coastal State comprises, ipso jure, the rights 
of exploration and exp_oitation over the continental shelf to which it 
is entitled under international law. A dispute regarding those ‘rights 
would, therefore, appear to be one which may be said to “relate” to the 
territorial status of the coastal State. 


88. It follows that the claims and contentions advanced by Greece in 
its first submission directly relate to its territorial status as this was 
established ‘by the various treaties through which was constituted the 
corpus of the territory of the Greek State today. These ‘claims and 
contentions, as appears from the Application and the diplomatic cor- 
respondence, are directly contested by Turkey and form the very core 
of the present dispute. Consequently, it is difficult to escape the con- 
clusion that, on this ground alone, the present dispute is one which 
“relat[es] to the territorial status of Greece”. 


90. Having regard to the various considerations set cut above, the 

. Court is of the opinion that the present dispute is one which “relat[es] 

to the territorial status of Greece” within the meaning of reservation 

(b) in Greece’s instrument of accession to the General Act. ‘It ac- 

cordingly finds that Turkey’s invocation of the reservation on the basis 

of reciprocity has the effect of excluding the present dispute from the 
application of Article 17 of the Act.” | 


The second ground on which Greece based its contention that the Court 
had jurisdiction over thé dispute was a statement in the joint communiqué 
issued to the press by the parties at Brussels on May. 31, 1975, in which 


reference was made to settlement by the Court. Greece argued that this, 


communiqué, which was not signed or initialed, constituted an agreement, 
whereas Turkey took the view that “a joint communiqué does not amount to 
an agreement under international law,” ° and added that if the communiqué 
had been an agreement, it would have.had to be ratified by Turkey in order 
to be binding on the latter. Greece further “referred to the issue of joint 


communiqués as ‘a modern ritual which has acquired full status in inter- 


national practice. ” ° The-Court said: 


96. On the question of form, the Court need only observe that it 
knows of no rule of international law which might preclude a joint com- 


muniqué from constituting an international agreement to submit a dis- - 


pute to arbitration or judicial settlement (cf. Arts. 2, 3 and 11 of the 
Vienna Convention on zhe Law of Treaties). Accordingly, whether 
20 Id., 32-37. : Id, 39. 
22 Ibid. ' Í 3 


t 


# 
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the pia: Gouna of 31 May 1975 does or does not constitute 
such an agreement essentially ‘depends on the nature of the act or 
transaction to which the Communiqué gives expression; and it does 
not settle the question simply to refer to the form—a communiqué— 

in which that act or transaction is embodied. On the contrary, in 
determining what was indeed ‘the nature of the act or transaction 
embodied in the Brussels Communiqué, the Court must have regard ° 
above all to its actual terms and to the particular circumstances in 
which it was drawn up. 


97. The relevant nee of the Brussels oe read as 
follows: | 


“In the course of their meeting the two Prime Ministers had an op- 
portunity to give consideration to the problems which led to the exist- 
ing situation as regards relations between their countries. 


They decided [ont décidé] that those problems should be resolved 
[doivent être résolus] peacefully by means of negotiations and as © 
regards the continental shelf of the Aegean. Sea by the International ` 
Court at The Hague. They defined the. general lines on the basis of 
which the forthcoming meetings of the representatives of the two 
Governments would take place. 


In that connection they decided to bring forward the’ date of the 
meeting of experts concerning the question of the continental shelf 
of the Aegean Sei and that of the experts on the question of ‘air 
space. 


98. In presenting the Communiqué as oniu a definitive agree- 
ment between the Prime Ministers to submit the present dispute to 
the Court, the Greek Government places particular emphasis on the 
word “décidé” and the words “doivent étre résolus” in the original— 
French-—text of the second paragraph. These words, it says, are words 
of “decision” and. of “obligation” indicative of a mutual commitment 
on the part of the Prime Ministers to refer the dispute to the Court. 

. Specifically, it claims that the “agreement” embodied in the Com- 
muniqué “is more than an undertaking to negotiate” and directly “con- 
fers jurisdiction on the Court” (Memorial, Part 2, Section IH, Heading 
A). It likewise claims that the Communiqué “commits .the parties to 
conclude any implementing agreement needed for the performance of 
the obligation” (ibid., Heading B), and that the refusal by. one party 
-to conclude such an agreement “permits the other party to seise the 
Court unilaterally” (ibid., Heading C). In its view, moreover, no im- 
plementing mee is required by the Communiqué which, it says, 

“enables the parties to resort to the Court by Application no less than 
by special agreement” (ibid., Heading D).: Finally, if it is considered 
that “a complementary agreement is a legal prerequisite for seisin of 
the Court’, it maintains that “the two parties are under obligation to 
negotiate in good faith the conclusion of such an agreement” (ibid., 
Heading E). ; 


99. The Turkish Government, in the- observations transmitted to the 
Court on 25 August 1976, not only denies that the Communiqué con- 
stitutes “an agreement under international law” (para. 15) but also 
maintains that in any event the two Governments cannot be said to 
have thereby “jointly and severally accepted ‘the jurisdiction of the 
Court inthe present matter” when they have never agreed on the 
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scope of the “matter” to be submitted to the Court (para. 14), Examina- 
tion of the text, it maintains, shows that the intention was quite different, 
and that the Communijué was “far from amounting to agreement by 
one State to submit to the jurisdiction of the Court upon the unilateral 
application of the other State” (ibid.). According to the Government 
of Turkey: 


¢ 


... it is clear that there was no commitment to submit to the Court 
without a special agreement because the following paragraph said. 
in this connection that the two Prime Ministers had decided to ac- 
celerate the meeting of the experts concerning the question of the 
continental shelf of the Aegean Sea” (ibid.). 


This means, in its view, that “priority was given to negotiations” on 
the substance of the question of the continental shelf, and nothing was 
said in that connection “even about the negotiation of a special agree- 
ment” to submit the question to the Court (ibid.). It also points to 
the subsequent efforts of Greece to secure the negotiation of such an 
agreement as confirmaticn of the correctness of Turkey’s interpreta- 
tion of the Communiqué (para. 16).?8 


In attempting to fathom the differences between the parties as to the 
correct interpretation of the Brussels communiqué, the Court found that in 
diplomatic exchanges and events cf the four months leading up to. the 
Brussels meeting the parties referred to a joint submission of this dis- 
pute to the Court and that in a note of February 10, 1975, Greece had ex- 
pressed satisfaction that Turkey was agreeable to such a joint submission 
based upon a special agreement (compromis). The Court was satisfied 
that these were the terms cf reference which were known tə both parties 
when the Brussels communiqué was issued. The Court concluded: 


106. The information before the Court concerning the negotiations 
between the experts and the diplomatic exchanges subsequent to the 
Brussels Communiqué appears to confirm that the two Prime Ministers 
did not by their “decision” undertake an unconditional commitment 
to submit the continental shelf dispute to the Court. Ths two sides, it 
is true, put somewhat d:fferent interpretations upon the meaning of the 
Communiqué, the Turkish side insisting upon the need for ‘meaningful 
negotiations on the substance oZ the dispute before any submission to 
the Court, the Greek side pressing for the case to be taken directly to 
the Court. From the first, however, the Turkish. side consistently 
maintained the position that reference of the cispute to the Court was 
to be contemplated only on the basis of a joint submission after the 
conclusion of a special agreement defining the issues to be resolved by 
the Court. Even the Greek Government, while arguing in favour of 
immediate submission of the dispute to the Court, referred to the draft- 
ing of a special agreement as “necessary” for submitting the issue to 
the Court (Notes Verbales of 2 October and 19 December 1975, Ap- 
plication, Ann. IV, Nos. 2 and 4). It is also significant that nowhere 
in the diplomatic exchanges or in the negotiations between the experts 
does the Greek Government appear to have invoked the Joint Com- 
muniqué as an already existing and complete, direct title of jurisdiction. 
Furthermore, although in a Note Verbale of 27 January 1975, before 
any Joint Communiqué existed, the Greek Government expressly re- 


23 Id., 39-41. 
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served its “right to initiate Court proceedings unilaterally” (presumably 
having in mind the General Act), the Court has not found any mention 
by Greece, prior to the filing of the Application, of the possibility that 
the dispute might be submitted to the Court unilaterally on the basis 
of the Joint Communiqué. 


107. Accordingly, having regard to the terms of the Joint Communi- 
qué of 31 May 1975 and to the context in which it was agreed and issued, 
the Court can only conclude that it was not intended to, and did not, 
constitute an immediate commitment by the Greek and Turkish Prime 
Ministers, on behalf of their respective Governments, to accept un- 
conditionally the unilateral submission of the present dispute to the 
Court. It follows that, in the opinion of the Court, the Brussels Com- 
muniqué does not furnish a valid basis for establishing the Court's 
jurisdiction to entertain the Application filed by Greece on 10 August 
1976. 


108. In so finding, the-Court emphasizes that the sole question for 
decision in the present proceedings is whether it does, or does not, 
have jurisdiction to entertain the Application filed by Greece on 10 
August 1976. Having concluded that the Joint Communiqué issued in. 
Brussels on 31 May 1975 does not furnish a basis for establishing the 
Court’s jurisdiction in the present proceedings, the Court is not con- 
cerned, nor is it competent, to pronounce upon any other implications 
which that Communiqué may have in the context of the present dis- 
pute. It is for the two Governments themselves to consider those im- - 
plications and what effect, if any, is to be given to the Joint Com- 
nuniqué in their further efforts’ to arrive at an amicable settlement of 
their dispute. Nothing that the Court has said may be understood as 
precluding the dispute from being brought before the Court if and 
when the conditions for establishing its jurisdiction are satisfied. 


Judges Nagendra Singh, Gros, Lachs, Morozov, and Tarazi appended — 
separate opinions or declarations to the Judgment of the Court; Judge de 
Castro and Judge ad hoc Stassinopoulos appended dissenting opinions to it. 


€c 


Aliens—custody of children—“Operation Babylift’—Vietnamese refugees 


Hung Tur Anu v. Levi. 586 F.2d 625. 
U.S. Court of Appeals, 6th Cir., Oct. 20, 1978. 


The grandmother and the uncle of four children, Vietnamese nationals, 
brought suit in the federa] district court to enjoin adoption proceedings 
which had been instituted in Michigan by the children’s foster parents and 
to obtain custody of the children. The children had been brought to the 
United States in 1975 from a South Vietnamese orphanage as part of the 
airlift known as “Operation Babylift.” It was assumed that they were 
orphans, but the grandmother had placed them in the orphanage tem- 
porarily.! The grandmother and uncle later arrived in the United States 
and found the children in Michigan, separated into pairs and about to be 
adopted by their respective foster parents. ‘Treating plaintiffs’ custody 
claims solely as a habeas corpus action, the district court dismissed on the 





24 Id., 43-44. : 
1See Nguyen Da Yen v. Kissinger, 528 F.2d 1194 (9th Cir. 1975); 70 AJIL 843 
(1976). 
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grounds that state judicial -emedies had not been exhausted (427 F.Supp. 
1281 (E. D. Mich. 1977) ). The court of appeals affirmed this decision. 

Plaintiffs contended that under Vietnamese law, and under federal and 
international law, the grandmother retained parental rights over the 
children, regardless of the circumstances under which they had come to 
the United States. They relied upon the language in Articles 24 and 49 
of the Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War of 1949 (6 UST 3516, TIAS No. 3365, 75 UNTS 287), Article 4 
of the Convention Relating to the Status of Refugees of 1951 (189 UNTS 
150),? and Article 16 of the Universal Declaration of Human Rights (GA 
_ Res. A/217 (III) 1948). In the opinion of the court, the general language 
of those articles did-not reach the specific issue of custody of children. The 
court observed (erroneously in the case of the Geneva Convention on 
Civilians) that neither the convention nor the Universal Declaration was a 
treaty in force in the United States.” Furthermore, the articles in question 
were not self-executing treaty provisions of the United States. The court 
- concluded that “[t]he interzational documents relied upon Ly plaintiffs . 
do not create private rights and duties respecting custody enforceable as 
treaties” and therefore do not give the federal courts jurisdiction under 
28 U.S.C, §1331.4 | | 

Plaintiffs also invoked other grounds for federal jurisdiction. They 
argued that refusal to restore the children to the custody of their grand- 
mother constituted a tort and that this proceeding was therefore a “civil 
action by an alien for a tort only, committed in violation of the law of na- 
- tions or a treaty of the United States,” over which a federal court would 

have jurisdiction pursuant to 28 U.S.C. §1350. ‘Circuit Judge Merritt said: 


Assuming arguendo that the wrongful refusal to return a child to the 

' custody of its parent is a “tort only” within the meaning of the statute, 
and that Congress has the constitutional authority under Article III to 
grant federal courts jurisdiction to create a federal common law of ` 
torts for aliens, our research does not disclose in the traditional sources 
of the “law of nations,” or private international law, a universal or 
generally accepted substantive rule or principle which grants custody ` 
of children to grandparents over fester parents, as a matter of right, in - 
the absence of weighing the desires of the children and the other avail- 
able alternatives.’ 


In considering the international choice-of-law rules applicable to custody 
` and adoption of alien children, the court observed that the Hague Conven- . 
tion Governing the Guardianship of Infants of 1902 (95 Brit. Foreign & 
State Papers 421) provided that a child’s status would be gaverned by the 
law of its nationality or of its parents’ nationality. But the Hague Con- 


2 The United States is actualy bound by the Protocol Relating to the Status of 
Refugees of 1967, 19 UST 6223, TIAS No. 6577, 606 UNTS 267. The protocol 
incorporates Articles 2-34 of the convention. The text of the convention appears at 
19 UST 6259, : 

8 The convention became effective as law for the United States on February 2, 1956. 

+586 F.2d 625, 629. (Footnctes by court omitted. ) 

5 Ibid. 
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vention Concerning the Powers of Authorities and the Law Applicable in 
Respect of ‘the Protection-of Infants of 1971 provided that the “lex fori of 
the child’s ‘habitual residence’ should be taken into account in determining 
the child’s eligibility.for adoption and rights of custody.” ° The United 
States was ‘not bound by either Hague Convention, and, in principle, 
American courts tend to disfavor choice-of-law principles based on na- 
tionality. The court concluded that under the ‘latest Hague Convention, 
as well as under U.S. conflict-of-laws rules, the law of the forum would 
apply in child custody cases, so that here the law of Michigan would apply, 
as would the Michigan choice-of-law rule. The court said: 


This means that the “law of nations,” to the extent that it speaks on 
the subject, does not demand a particular substantive rule regarding 
custody of alien children. It refers us to the law of Michigan. Michigan 
courts are in the best position to apply their own law in this respect. 
Whatever the first Congress may have meant in 1789 when it used the 
phrase “law of nations” in the first judiciary act, we do not believe 
that these words should be construed to vest jurisdiction in the federal 
courts over an alien claim when the only effect of the “law of nations” 
is to suggest that the applicable standard is to be found in the domestic 
law of a state within the federal union. There is no internationally 
recognized rule which would necessarily apply the substantive law of a 
foreign country. The federal interest in the question therefore seems 
too remote, and the state interest too strong, for us to assume a federal 

' jurisdiction under the “law of nations.” We should not displace the 
customary jurisdiction of the state courts. 


. There might be some justification for assuming federal jurisdic- 
tion under the Alien Tort Claims Act if the “law of nations” required 
us to apply the personal law of the children, i.e., the law of nationality 
or Vietnamese law. But international choice-of-law principles are 
ambiguous, at best. Anglo-American legal principles disfavor choice- 
of-law rules based on nationality. We should not create federal juris- 
diction by applying a choice-of-law rule which is inconsistent with our 
legal tradition under these circumstances. 


Moreover, even if we created federal jurisdiction by applying the law 
of nationality, which would refer us to Vietnamese law, we are un- 
certain, what the law of the Republic of South Vietnam is or was at the 
time: of its conquest by the North. . . .Under the circumstances pre- 
sented by this case; we cannot possibly determine what recognition 
Vietnamese law would now give to the wishes of the children or what 
weight Vietnamese law would give to alternatives other than returning 
the children to the custody of plaintiffs. Even if we were to apply 
Vietnamese law, as a matter of international choice of law, we could 
not say that the complaint states a cause of action in tort under the 
“law of nations.” We do not find a clear, substantive rule of Vietnamese 
law vesting custody of the children in the plaintiffs without regard to 
the children’s wishes and without consideration of the competing in- 

-terests in an effort to find the least.detrimental alternative available.’ 


The court also rejected an argument based on the fact that the children 
were aliens who had entered the United States as parolees (8 U.S.C. 
§1182(d)(5)). It pointed out that “the decisions made by the Attorney 


6 Id., 630. 7 Id., 630-31. 
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General pursuant to the immigration laws, even if they had the indirect 
effect of allowing family separation to be prolonged, do not provide a 
valid basis for a statutory claim.” 8 

Invoking the Constitution, plaintiffs sought to show that their rights 
under the first and fourteenth amendments had been infringed upon. They 
contended that they had been discriminated against on the grounds of race 
and religion; however, they were unable to substantiate this claim. The 
court also found no merit in the claim that plaintiffs had been deprived of 
custody of the children without substantive or procedural due process of 
law. The court said: 


They ask us to adopt a rule of substantive due process that an alien 
grandparent is entitled to custody in the absence of the natural parents 
of the children. This may very well turn out to be the proper decision 
in the case in the courts of Michigan, but as a matter of zamily law, not 
of substantive due process.’ 


In sum, the court ruled that 


there is no rule or principle cf international law or federal domestic 
law which requires that the children be returned to plaintiffs’ custody 
without determining their eligibility for. adoption and weighing the 
desires of the children and their best interests in accordance with the 
law of the state of their residence.*° 


Circuit Judge Merritt also fcund that since domestic relations would custom- 
arily fall within state jurisdiction, “the federal.courts should not assert 
jurisdiction for reasons of federal-state comity and because plaintiffs’ state 
remedies are adequate’ ‘+ and that these remedies had not been exhausted 
by plaintiffs. 


Aliens—refugees—validity cf regulations determining claims to political 
asylum—exclusion and expulsion—Protocol Relating to the Status of 
Refugees of 1967 


SANNON v. UNITED STATES. 460 F.Supp. 458. 
U.S. District Court, S.D. Fle., Oct. 11, 1978. 


Petitioner, a national of Haiti and an exclucable alien, was denied 
political asylum by the Immigration and Naturalization Service (INS). In 
exclusionary proceedings, she again raised the issue; however, the immigra- 
tion judge refused to cons:der the matter for want of jurisdiction. She 
was ordered to be deported. Petitioner then filed for a writ of habeas 
corpus for the purpose of <btaining judicial review of the. administrative 
proceedings. In her petiticn, she clairned that these proceedings violated 
Article 33 of the Protocol Relating to the Status of Refugees of 1967 (19 
UST 6223, TIAS No. 6577, 606 INTS 267) (Protocol), as well as the due 
process clause of the fifth amendment. She contended thai as a political 
refugee she had a right under the Protocol to enter the country in parole 
status (8 U.S.C. §1182(d)(5)) and that the exclusionary ‘hearing should 


8 Id., 631. 9 Id., 632. 
10 Id., 629. 11 Id., 632. 
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~ have been conducted with the full procedural safeguards that are available 
in a hearing on the expulsion of an alien. In February 1977, the district 
court found that the immigration judge had jurisdiction to hear petitioner’s 
claim to political asylum and that the procedural differences between ex- 
clusionary and expulsion (deportation) hearings violated the Protocol. 
Petitioner’s case was remanded to the INS for a “full, fair adversary” hearing. 
The Government appealed but later suggested the case was moot because 
the INS was formulating new procedures that would provide for a hearing 
before an immigration judge on an asylum claim in exclusionary proceedings.* 
The court of appeals vacated the opinion of the district court and remanded 
the case for reconsideration in light of the new procedures. . 

In a hearing in the district court, petitioner contended that the new 
regulations (8 C.F.R. §236.3 (proposed), 43 Fed. Reg. 40801 (1978) ) had 
been issued in violation of the provisions for rulemaking in the Administra- 
tive Procedure Act (5 U.S.C. §553(b)(c)(d)(1976))(APA) in that the 
INS had not given notice of the proposed rules, held a public hearing on 
them, or fixed their effective date at 30 days after their publication in the 
Federal Register. She further stated that the new rules violated Article 33 
of the Protocol and the due process clause of the fifth amendment. The 
Government replied that these regulations were “ ‘rules of procedure, inter- 
pretative rules and statements of policy’” ? which were exempted from the 
APA requirements. The district court held that defendants had violated 
the APA and that the new rules were null and void until defendants had 
complied with the requirements of APA and the court had reviewed the 
results. 

In a memorandum opinion, District Judge King found that section 4 of 
the APA (5 U.S.C. §553(b)(c) (1976) ) was specific in its requirement that 
there be an opportunity for the public to be heard before new rules were 
promulgated. The proposed rules provided for an application for political 
asylum by an excludable alien and review by the Department of State, 
followed by an evidentiary hearing before an immigration judge who was 
authorized to decide the issue. In the alternative, a summary judgment 
procedure could be used. Without reaching the ‘constitutional questions 
raised by petitioner, the court was of the opinion that these provisions 
differed markedly from the previous procedure challenged by petitioner. 
As the Government was aware that changes in procedure were the basis 
for reviewing the case for a determination of mootness, there was no ground 
for evading the relevant provisions of the APA. Following the same reason- 


1 Meanwhile, in Pierre v. United States (547 F.2d 1281 (5th Cir. 1977), vacated and re- 
manded, 434 U.S. 962 (1977); 71 AJIL 534 (1977)) the same question had been presented. 
The Court of Appeals for the Fifth Circuit, denying petitioner's application for habeas 
corpus, held that U.S. accession to the Protocol had not been intended to change the 
immigration laws concerning refugees and that any determination by the INS regarding 
a request for political asylum could only be reviewed on the grounds of abuse of dis- 
cretion. Petitioner filed a petition for a writ of certiorari in the Supreme Court, which 
it granted, vacating the judgment of the Fifth Circuit and remanding the case for 
reconsideration in light of the new INS procedures. 

2460 F.Supp. 458, 462. 
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ing; the court found that defendants should have observed the requirement 
of section 3 of the APA (5 U.S.C. §553(a)(d)) that the rules must be 
published 30 days before becoming effective. 


Extradition—applicability of treaty—Webster-Ashburton Treaty of 1849— 
whether extradition hearing is criminal proceeding 


SABATIER v. DaBROWSKI. 586 F.2d 866. 
U.S. Court of Appeals, Ist Cir., Nov. 15, 1978, 


The Canadian Government requested the extradition af petitioner, a 
French national, on two criminal charges. After the extradition request 
was granted, petitioner sought habeas corpus relief on the grounds that the 
offenses charged were not extraditable and that Article 10 cf the Webster- 
- Ashburton Treaty of 1842 (8 Stat. 572, TS No. ‘119, 12 Bevans 82), con- 
cluded by the United States and the United Kingdom, did not apply be- 
tween the United States and Canada. The district court granted his peti- 
tion as to one offense on the ground that it was not covered by any treaty, 
but denied it as to the second. The court of appeals affirmed this decision. 

Petitioner contended that in 1975 when he allegedly committed the 
offenses charged against him there was no extradition treaty in force be- 
tween the United States and Canada. The Government argued that the 
Webster-Ashburton Treaty had been deemed to be in force between’ the 
United States and Canada after’that state had become independent: “ ‘new 
nations inherit the treaty obligations of the former colonies.” + Petitioner 
argued, however, that the only extradition treaty between the two states 
was the one concluded in 1971, which became effective as law in 1976 (27 
UST 983, TIAS No. 8237) and could not warrant extradition for an earlier 
crime. After examining the extradition relations between the United States 
and Canada, the court concluded that there was no doubt that Canada ` 
should be regarded as a perty. to Webster-Ashburton. Ths terms of the 
1971 treaty also supported this conclusion. 

In addition, Circuit Judge Campbell found no merit in the argument that 
the sixth amendment provision regarding a right. to a speedy and public 
trial also requires speedy adjudication in extradition proceedings. An 
extradition hearing is not a criminal prosecution; its only purpose is to 
determine whether there is a relevant treaty and sufficient evidence of 
criminal conduct to justify extradition and trial by the other country. 


International air transport—Warsaw Convention of 1929—Montreal Agree- 
ment of 1966—carrier liability to passenger for damages ox 
Dunn v. Trans Wont Amines, Inc. 589 F.2d 408. 
U.S. Court of Appeals, 9th Cir., Sept. 21, 1978. Rehearing and rehearing 
en banc denied, Jan. 28, 1979. | 
Plaintiff sought damages cf $75,000 for injuries she had suffered as a 
` result of air turbulence during a flight from Honolulu to India on de- 


1586 F.2d 866, -868; quoting Jhirad v. Ferrandina, 355 F.Supp. 1155,: 1159-61 
_(S.D.N.Y. 1973), rev'd on other grounds, 486 F.2d 442 (2d Cir. 1973); 401 F.Supp. 
1215 (S.D.N.Y. 1975), 536 F.2d 478 (2d Cir. 1976); cert. denied, 429 U.S. 
833 (1976); 68 AJIL 330 (1974), 71 AJIL 152 (1977). (Footnotes by court omitted. ) 
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- fendant’s aircraft. In a bench trial, the district’ court awarded plaintiff 
damages in the amount sought, which was the limit on carrier liability set 
out in the Montreal Agreement of 1966 (Agreement) (CAB 18900, 31 Fed. 
Reg. 7302 (1966), 49 U.S.C. §1502). This Agreement increased carrier 
liability to $75,000 from. the $8,300 set out in the Convention for the Uni- 
fication of Certain Rules Relating to International Transportation by Air of 
1929 (Warsaw Convention) (49 Stat. 3000, TS No. 876, 2 Bevans 983, 137 
LNTS 3000). On appeal, defendant/appellant objected to the award on the 
grounds that plaintiff had not shown that the carrier was party to the 
Montreal Agreement, nor had she pleaded a cause of action based upon the 
Agreement. Defendant/appellant also contended that the. award was. 
excessive, that there was insufficient evidence to support it, and that plain- 
tiff had been contributorily negligent in not having had her seat belt 
fastened at the time of the incident in which she was injured. Thie court of 
appeals affirmed the decision of the district court. 

District Judge King, sitting by designation, pointed out that although 
courts had taken the view in the past that the Warsaw Convention, and 
presumably the Agreement, created no cause of action, but rather a pre- 
sumption of liability if there were relevant law upon which a claim for 
_ damages for an alleged injury could be founded, courts were beginning 
to find that a cause of action could be based upon the Warsaw Convention 
and the Agreement! The court concluded that the Warsaw Convention 
and the Agreement had been adequately pleaded and,proved únder the 
Federal Rules of Civil Procedure. . Even if an amendment had not been 
formally made, if evidence introduced at the trial embodied the substance 
of such possible amendment, a court could consider the pesos as having 
been amended. 

The court rejected detenita defense of contributory negli- 
gence. The claim that the trial court judge should have dismissed the 
complaint because ‘plaintiff had refused to comply with a discovery order 
was also rejected by the court on the ground that the refusal was based on 
the destruction of the relevant records by a third party. 


Jurisdiction—foreign air carrier—“bumping” practices—authority of Civil 
Aeronautics Board to subpoena foreign documenis 


CIVIL AERONAUTICS Boarp v, DEUTSCHE LUFTHANSA AKTIENGESELLSCHAFT. 
591 F.2d 951. 
U.S. Court of Appeals, D. c. Cir., Jan. 8, 1979. 


In the course of investigating complaints that defendant, a German air 
carrier, had violated the Civil Aeronautics Board’s (CAB) regulations by 
denying boarding to passengers with confirmed reservations, a practice — 
known as “bumping,” CAB ordered defendant to produce certain docurnents _ 
pertaining: to bumping on a flight destined for the United States. De- 


1 Compare Noel v. Linea Aeropostal Venezolana, 247 F.2d 677 (2d Cir. 1957), cert. 
denied, 355 U.S. 907 (1957) with Benjamins v. British European Airways, 572 F. 2d 
913 vas Cir. 1978). i 
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fendant objected on the ground that CAB had no authority to control 
bumping practices by a foreign carrier at a foreign airport and claimed 
that compliance with the subpoena duces tecum would violate German law. 
Finding that defendant had refused to comply with CAB’s subpoena “with- 
out good cause,” the district court ordered defendant to comply. On appeal, 
the court of appeals affirmed. 

In a per curiam opinion, the court noted that this case did not arise on a 
motion for contempt for failure to comply but involved the validity of a 
court order directing compliance. The subpoena duces tecum “impose[d] 
an obligation on petitioner to use all good faith efforts to obtain permission 
from the German Government for release of the documents.”! Affirmance 
of the district court’s order “may be a factor in facilitating production of the 
documents by petitioner without risking sanctions by the German Govern- 
ment.” ? The court added that the CAB had statutory authority to issue the 
subpoena, (49 U.S.C. §14&4/c) (1970).) 


Jurisdiction—foreign T: ship—high seas—whether search warrant needed 
. by Coast Guard 


Unirep STATES v. CADENA. 588 F.2d 100. 
U.S. Court of Appeals, Sth Cir., Jan. 16, 1979.° 


In denying a petition for a rehearing in this case, 73 AJIL 302, the court 
took the “opportunity to amplify and explain the previous holding.” In a 
per curiam opinion, the court observed: 


Except for the type of boarding and search authorized by our en banc 
opinion in United States v. Warren, 5 Cir. en banc 1978, 578 F.2d 1058 
[73 AJIL 143 (1979)], the Coast Guard does not have plenary au- 
thority to search vessels on the high seas. When it has prior probable 
cause for the search suficient to support a warrant, a warrant should 
be obtained; law enforcement officers should not rely on the possibility 
that the vessel will create, or that their attempt to apprehend it will 
provoke, exigent circumstances.’ 


Although a vessel has some of the attributes of privacy of a home; it is 
difficult to apply the tradit-onal warrant requirements to it since the sea is 
boundless and the vessel may be difficult to locate and search if time is 
taken to obtain a warrant. The court found some parallel between the 
mobility of a ship and that of an automobile which would justify a war- 
rantless search when there was probable cause, and urgency at the time 
of the search. But the privacy that those aboard a vessel are entitled to 
expect requires careful scrutiny, both as to probable cause and to the 
exigency of circumstances excusing failure to secure a warrant. 


1591 F.2d 951, 953. 2 Ibid, 
* Text provided by Michael Pearce Dodson; Esq. 
1 588 F.2d 100, 101. 
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Jurisdiction—sovereign immunity—personal injury abroad—minimum con- 
tact with forum 


UPTON v. EMPIRE OF IRAN, 459 F. Supp. 264. 
U.S. District Court, D.D.C., Oct. 19, 1978. 

An action for wrongful death, survival, and personal injury was brought 
by an American national and the survivors of two other American nationals, 
all of whom had been victims of the collapse of the roof of the air terminal 
at Teheran Airport. Plaintiffs charged defendants, the Empire of Iran and 
the Iranian Department of Civil Aviation who were the owners and opera- 
tors of the airport, with negligence and with strict liability in tort for the 
incident. The action! was brought under the Foreign Sovereign Immuni- 
ties Act of 1976 (28 U.S.C. §1330), which authorizes federal district courts 
to take jurisdiction over civil suits against foreign states that are “not en- 
titled to immunity either under sections 1605-1607 of this title or under any 
applicable international agreement.” 

Invoking sovereign immunity, defendants moved to dismiss the action 
for want of personal and subject matter jurisdiction. (Fed. R. Civ. P. 
12(b)(1)(2).) Plaintiffs contended that defendants could not plead im- 
munity from suit because their failure to maintain the roof was the type of 
act comprehended within section 1605(a)(2)(cl. 3) of the Foreign Sov- 
ereign Immunities Act, which provides: 


(a) A foreign state shall not be immune from the jurisdiction of 
courts of the United States or of the States in any case— 


(2) in which the action is based... upon an act outside the territory 
of the United States in connection with a commercial activity of the 
foreign state elsewhere and that act causes a direct effect in the United 
States. ... 

In a Memorandum Opinion, District Judge Richey observed that the legis- 
lative history of the Foreign Sovereign Immunities Act showed that it was 
a long-arm statute based upon the District of Columbia long-arm statute 
and as such it would be governed by the requirements as to minimum con- 
tacts with the state of jurisdiction and adequacy of notice prescribed in 
International Shoe Co. v. Washington, 326 U.S. 310 (1945), and similar 
cases. The fact of “causing injury to American citizens abroad is insufficient 
to satisfy the requirements of the District of Columbia long-arm statute.” ? 
The court added: “Moreover, mere ownership of an airport abroad does not 
establish sufficient contacts with the District to satisfy International Shoe. 
There has been no attempt by Iran or its Department of Civil Aviation to 
avail themselves of the protections or privileges afforded by the United 
States.” * Plaintiffs’ suffering in the United States was not a direct effect of 
defendants’ alleged negligence and victims’ injuries in Iran. 


1 First brought in the Southern District of New York on grounds of diversity of 
citizenship, the action was dismissed for want of jurisdiction, a decision that was affirmed 
by the Court of Appeals for the Second Circuit but without prejudice to plaintiffs’ filing 
suit under the Foreign Sovereign Immunities Act of 1976. 

2 459 F.Supp. 264, 266. 3 Ibid. 
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Jurisdiction—stateless ship—hi h seas—boarding and secrch by | Coast 
Guard—Convention on High Seas, 1909; Me 


UNITED STATES V. Cortes, 588 F.2d 106. 
U.S. Court of Appeals, Sth Cir., Jan. 16, 1979.° 


Defendants, Colombian nationals who were members of the crew of the 


Piter, a ship of no known registry (and two American nationals from a 


vessel of American registry), were indicted on a charge of conspiracy to 
import marijuana into the United States, conspiracy to possess marijuana 
with intent to distribute it a the United States, and completed substantive 
counts in violation of 21 U.S.C. §§841, 952, 960, 963, and 18 U.S.C. §2. 
When the U.S. Coast Guard’s attention had first been directed to the Piter, 
it was observed to be lying at anchor in international waters off the 
Dominican Republic without displaying a name or flying a fag. Upon in- 
quiry, the vessel was identified as coming from Belize, British Honduras, 
and the flag- of British Honduras was raised. Subsequently, the Coast 
Guard ascertained that the Piter was not registered in British Honduras. 
Ten days later, the Coast Guard again encountered the Piter, now 


- anchored in international waters off the Bahamas. Again, t was carrying 


no name and flying no flag. This time, the ship was identified as coming 


. from San Andrés Island, Colombia. It was further explained that because 


of engine trouble the captain had gone ashore. As the Piter was 26 miles 
off shore, the Coast Guard epparently found the situation te be suspicious, 
reported the incident, and was ordered to board the ship in order to in- 
quire into its registry. A search revealed no registration papers or identifica- 
tion numbers; however, a quantity of marijuana was found. The ship was 
seized and taken to Miami, where further search revealed items belonging 
to a vessel on which a large amount of marijuana had been found. 

In pretrial proceedings, the Colombian defendants moved to dismiss the 
indictment for want of subject matter jurisdiction and to suppress the evi- 
dence which they contended hdd been seized in an illegal search. The 


district court granted defendants’ motions, but the court of appeals reversed . 


and remanded the case for trial. | 

At the outset of appellate proceedings; appellants conceded that pursuant 
to United States v. Cadena, 585 F.2d 1252 (5th Cir. 1978), 73 AJIL 302 , 
(1979), there was no disputs about the district court’s having subject matter 
jurisdiction. Circuit Judge Rubin pointed out that pursuart to 14 U.S.C. 


- §89(a) and Cadena, the Ccast Guard was correct in approaching the Piter 


in order to determine its nazionality; inevitably, 14 U.S.C. §83(a) also com- 
prehended search of vessels that prove to be stateless. The Convention on 
the High Seas of 1958 (13 UST 2312, TIAS No. 5200, 450 UNTS 82) pre- 
sented no bar to such an inquiry nor did it provide any other protection to 


-© stateless vessels: “Stateless vessels are not entitled to the same protection 


afforded vessels registered in a foreign nation which is a signatory of the 


® Text provided by Michael Pearce Dodson; Esq. 
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Convention.” } Circuit Judge Rubin continued: 
- Whatever protection may be afforded stateless vessels and hed alien 


crews under local law, . . . international law shelters only.members of 
the international. ‘community of nations from unlawful boarding and - 
searches on the high seas. . . . To secure the protection accorded foreign 


merchant ships on the high seas, a vessel must accept the duties im- 
‘posed by registration. This the PITER oo to do; her crew can not 
' complain of the results.” 

The court then addressed the question of whether there had been prob- 
able cause for the search of the Piter and whether exigent circumstances 
authorized the search without a warrant. Circuit Judge Rubin found that 
the Coast Guard’s initial approach to the Piter was not a search but rather 
an inquiry into its identity, which was admissible. under international law. 
Also, the boarding in order to look for the registration papers was admis- 
sible under the fourth amendment. When these papers could not be found, 
the further search revealed the marijuana, whose presence constituted 
probable cause for the seizure of the vessel and led to the thorough search 
in port that produced the evidence now at issue. The court found that the 
vessel’s inherent mobility const tuted exigent cifcumstances sufficient to 
justify the search. 


Although the vessel was anchored at the time ‘of the Coast Guard ac- 
tions [at sea], exigent circumstances were present in its inherent mo- 
bility, and the possibility, that, it would weigh anchor and flee. While 
we doubt that this congruence of factors will arise with any regularity 
in future cases, under the circumstances of this case, the search of the 
stateless vessel, PITER, was reasonable and cannot be assailed on 
Fourth Amendment grounds. 


A fortiori, such a search does not invoke the exclusionary rule which 
is designed to assure the integrity of the actions of law enforcement 
officers, see, e.g., Mapp v. Ohio, 1961, 367 U.S. 643, 81 S.Ct. 1684, 6 
L.Ed.2d 1081; Weeks v. United States, 1914, 232, U.S. 383, 34 S.Ct. 341, 
58 L.Ed. 652, not to deprive the prosecution of evidence obtained dur- 
ing a search that took place in accordance with law. 


Treaties—self- “executing—transfer of United States property to . foreign 
country—Panama Canal Zone l 


Epwarps v. CARTER. 580 F.2d 1055. 
U.S. Court of Appeals, D.C. Cir., April 6, 1978. Gatian denied, May 15, 
1978, 436 U.S. 907. Rehearing denied, June 1, 1978. 

Sixty members of the House of Representatives sought a judgment de- 
claring that the Panama Canal Zone, as property of the United States, could 
be transferred to Panama only with the consent of both Houses of Congress 
(Art. IV, §3, cl. 2, Constitution) and requested the court to enjoin the pro- 
posed transfer by treaty. Respondent took the position that either method 
could be used to dispose of U.S. property. The district court dismissed the 
complaint on the grounds that complainants lacked standing to bring the 
suit as they could not show that they would be injured by ne proposed 


1588 F.2d 106, 110. ` 2 Ibid. 
3 Id., 1113 
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transfer by treaty. The court of appeals leaped over the questions of 
jurisdiction to reach the merits and affirmed on the grounds of failure by 
complainants to state a claim upon which relief cculd be granted (Fed. R. 
Civ. P. 12(b)(6)). 

In a per curiam opinion, the court of appeals assumed, as had the parties, 
` that the treaty effected a transfer of property belonging to the United 
States. The court pointed out that the constitutional grant of power to Con- 
gress “to dispose of . . . territory or other property belonging to the United 
States” (Art. IV, §3, cl. 2) was similar in terms to other grants of power to 
Congress in Article I, $8, for example, “[t}o regulate commerce with foreign 
nations”; yet the United Sates could also regulate commerce by treaty. 
The court saw these grants of power as concurrent in nature rather than 
exclusive, so that it would be possible for the federal Government to under- 
take such acts either by statute or by a self-executing treaty. It was dif- 
ferent as regards powers of Congress that were explicitly exclusive, e.g., 
that in Article I, §9, cl. 7, which provided that appropriatiors may be only 
“by law,” presumably there-ore by act of Congress, not by « self-executing 
treaty. 

Although the case law suppcrting the disposition of property by self- 
executing treaty was not entirely clear, the court found sufficient support in 
the practice concerning Indian treaties and boundary disputes with foreign 
states. In conclusion, the court of appeals said: 

It is important to the corr2ot resolution of the legal issue now before 
us not to confuse what the Constitution permits with what it prohibits. 
In deciding that Article IV, $3, cl. 2 is not the exclusiv2 method con- 
templated by the Constitution for disposing of federal] property, we 
hold that the United States is not prohibited from employing an alter- 
native means constitutionally authorized. Our judicial function in 
deciding this lawsuit is confined to assessing the merits of the claim 
of appellants that in the conduct of foreign relations in this matter, 
involving, inter alia, the transfer of property of the United States, the 
treaty power as contained in Article II, §2, cl. 2, was not legally avail- 
able. We hold, contrarily, that this choice of procedure was clearly 
consonant with the Constitution.’ 

Circuit Judge McKinnon, in a lengthy dissenting opinion, objected to the 
majority’s view on the grounds that both the terms of Article IV, §3, cl. 2 
and constitutional practice >rovided ample precedent for the participation 
- of the House of Representatives in any transfer of federal property and that 
there was no basis for prohibiting the House from such participation 
through the use of the treatymaking power. 


Treaties—Warsaw Convention of 1929—carrier liability tc passengers— 
meaning of “lésion corporelle’—hijacked aircraft 


PALAGONIA v, TRANS WorrD Ames. 181 N.Y.L.J. 14, col. 1 (Jan. 4, 1979). 
New York Supreme Court, Westzhester County, Jan. 3, 1979. 


Plaintiff, who had been a passenger on board a Trans World Airlines air- 
craft which had been hijacked to the Jordanian desert in September 1970, 


1580 F.2d 1055, 1064. 
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sued the carrier for damages on the grounds that he had suffered psychic or 
mental injury as a result of this experience, as well as minor physical in- 
juries.’ Article 17 of the Convention for the Unification of Certain Rules 
Relating to International Transportation by Air of 1929 (49 Stat. 3000, 
TS No. 876, 2 Bevans 983, 137 LNTS 11) (Warsaw Convention) provided 
for carrier liability for injury to passengers. Plaintiff contended that the 
term lésion corporelle used in the official French text of this article com- 
prehended both mental and physical injuries. A preliminary hearing was 
held for the purpose of defining lésion corporelle. The court concluded 
that the term should be defined as “personal my and that it D 
hended mental as well as physical injuries. 

At the outset, Justice Marbach was EN by the decision of the 
New York Court of Appeals in Rosman v. Trans World Airlines, Inc. (34 N.Y. 
2d 385, 358 N.Y.S.2d 97 (1974); 69 AJIL 186 (1975) ) that lésion corporelle 
should be defined as “bodily injury,” that is, as physical injury. The court 
of appeals had accepted “bodily injury” as the unofficial English translation 
of lésion corporelle and had ruled that no hearing need.be held under 
New York Civil Practice Law and Rules 4511 for the purpose of determining 
whether any discrepancy existed between these English and French terms 
because there was no dispute over the proper translation. Since that ques- 
tion had not been fully litigated in Rosman, Justice Marbach concluded 
that the court’s decision should not bind future claimants and a hearing 
should now be held. 

The court found that it was especially necessary to avoid a literal transla- 
tion of lésion corporelle -as “bodily injury” since in French civil law 
“[t]here is no categorical separation between physical and mental dam- 
age.” + Furthermore, in their analyses of the Warsaw Convention two of 
its principal draftsmen had “made it very clear that the concept of lesion 
corporelle include[d] psychic damage or mental disturbance.” ? 

The revision of Article 3 of the Warsaw Convention, which was made at 
~ the 1955 Hague Conference and incorporated into the Montreal Agreement 
of 1966 (Agreement CAB 18900, 31 Fed. Reg. 7302 (1966), 49 U.S.C. §1502) 
used lésion corporelle in the French version and “personal injury” in the 
English version in the text required on the passenger ‘ticket. The pro- 
ceedings of the two conferences did not indicate that there was any ob- 
jection to the use of “personal injury” as the official translation of lésion 
corporelle. At the Guatemala City Conference in 1971, which was held for 
the purpose of further revising the Warsaw Convention, “personal injury” 
was substituted for “bodily injury” in the English text of Article 17. Al- 
though this revision was not in force for the United States, it did reflect a 
`- change in view as to terminology. 


1181 New York Law Journal 14, col. 2 (Jan. 4, 1979). 7 gi 
2 Ibid. ! 
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Finally, Justice Marbach noted that if it is shown during the trial that 
bodily injuries were received in the course of the hijacking and that there - 
was a causal connection between those injuries and the mental trauma, 
liability for the mental trauma alcne might not have to be dezided.* 


t 


Fa 


3 Id., col. 5. 


CURRENT DEVELOPMENTS 


INTERNATIONAL CODE OF CONDUCT ON THE TRANSFER OF TECHNOLOGY 


An International Code of Conduct on the Transfer of Technology was the 
subject of a UN conference held in Geneva in October/November 1978 
and in February/March 1979. The work of the conference was based on a 
comprehensive draft code consisting of nine chapters prepared by an 
UNCTAD Intergovernmental Group of ‘Experts which met six times over 
_ a period of 3 years. While agreement was reached in the group on a number 
of provisions, there remained substantial differences on critical articles 
the draft. 

The first session of the negotiating conference sehieved agreement on 
several chapters of the draft text. These included the preamble and sections 
on special ‘treatment for developing countries and on international collabora- 
tion among governments. In addition, significant progress was made on the 
chapters on objectives and principles and on national regulation of transfer 
of technology, though serious disagreement exists on’ several key provisions 
of these chapters. Agreement at the first session was also reached on a 
number of provisions in the chapter on guaranteés, responsibilities, and 
obligations, This chapter, addressed specifically to enterprises, states: 


When negotiating and concluding a technology transfer agreement, 
the parties [shall] [should] im accordance with this.chapter, be respon- 
sible to the economic and social.development objectives of the respec- 
tive countries of the parties and particularly of the technology ac- 
quiring country and when negotiating, concluding and performing a 
technology transfer agreement, the parties should observe fair and 
honest business practices. 


In addition, specific provisions covering the negotiating and contracting 
phase of technology transfer transactions are included in this chapter.” 

At the resumed session of the negotiating conference in early 1979, work 
focused on the drafting of international institutional machinery to review 
and follow up the code after its eventual adoption. Negotiating groups 
agreed to a composite text; however, again serious differences remain con- 
cerning the mandate of the proposed machinery. ‘It has been agreed that 
the institutional machinery shall “provide a forum for discussion and ex- 
change of views between states on matters related to the code, in particular 
its application and the experience gained in its, operation.” Group B (de- 
veloped countries) has insisted that this body be precluded from acting 


“like a tribunal” or reaching “conclusions on the conduct of individual : 


governments or parties to a transfer of technology transaction.” The Group 
of 77 (developing countries) has not agreed to this principle. 


1 For the .Group of Experts’ text, see UNCTAD Doc. TD/CODE TOT/1 ‘and Add. 1. 
2 For the text of the code following the October/November conference, see UNCTAD 
Doc. TD/CODE oe 
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Agreement at the resumed session was also reached on a provision relat- 
ing to the protection of industrial property rights. Specifically, the text on 
national regulation now reads: “Each- country when adopting legislation 
on the protection of industrial property should have regard to its national 
needs of economic and social development, and should ensure an effective 
protection of industrial property rights granted under its national law, and 
other related rights recognized by its national Jaw.”. 

After two negotiating sessions several major issues have not been re- 
solved. Agreement has not been reached on the chapter on applicable law 
and settlement of disputes. The developed countries insist that parties to a 
transfer of technology agreement should be free to choose the law and 
forum to settle their dispvzes. The developing states argue that the law 
of the receiving party’s state should apply. The developed states have also 
sought a provision which would recognize that national laws regulating the 
international transfer of technology must be in accordance with the ap- 
plicable norms and standards of international law. The developing coun- 
tries have rejected this proposal as an infringement on their sovereignty. 
Finally, while progress has been made on the chapter on restrictive business 
practices, significant parts of the text are still at issue. 

The code is on the agenda for the UNCTAD V meeting in Manila in May. 
It is expected that the groups will focus their attention on the legal nature 
of the code, and a decision could be taken on whether the code will consist 
of voluntary guidelines or kecome a binding treatv. 

SEYMOUR J. Rusin 
Board of Editors 


DEVELOPMENTS IN tHE Toxyo ROUND OF THE MULTILATERAL 
TRADE NEGOTIATIONS 


The bulk of negotiations in the Tokyo Round was concluded on April 12, 
1979, when the United States, along with 22 other countries, signed a 
procès verbal by which the signatories agreed to submit negotiated trade 
agreements to their respective governments for final approval. Ninety-nine 
countries participated in the negotiations conducted under GATT auspices 
for over 5 years. Although onlv 23 countries signed the procès verbal when 
first opened to signature, there are bilateral arrangements between the 
United States and other countries (including a large number of developing 
countries) which U.S. negotiators consider solid support for full implemen- 
tation of the agreements. The status of the bilateral arrangements as they 
apply to the obligations in the codes of conduct has to be clarified. 

It is apparent that a number of developing countries will withhold sig- 
nature of the agreements until after UNCTAD V in May of this year. The 
developing countries will probably use UNCTAD as a forum in which to 
voice dissatisfaction with their exclusion by the developed countries from 
substantive decisionmaking sessions toward the end of the Tokyo Round 


negotiations. 
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The arrangements, or codes of conduct, the substantive negotiation of 
which has now been completed, address the following trade practices: sub- 
sidies/countervailing duties, government procurement, product standards, 
import licensing, and customs valuation. Other agreements that were reached 
govern trade in civil aircraft, steel, beef and dairy products, and revising 
GATT rules with respect to antidumping, dispute settlement, and the rights 
and obligations of developing countries. 

At the same time that the non-tariff barrier negotiations were being con- 
cluded, the government representatives approved tariff reductions averag- 
ing about 33 percent on an aggregate basis of total trade between the par- 
ticipating nations. The tariff reductions will be established as schedules of 
concessions to the GATT and attached to an appropriate protocol to be 
signed in June. Any necessary “balancing” of concessions to achieve overall 
reciprocity may take place during the period preceding signature of the 
protocol. | 

‘Negotiations of codes of conduct regarding the use of safeguards under 
Article XIX of the GATT and commercial counterfeiting have not been con- 
cluded. At the time of writing, the counterfeiting code was at an impasse 
because certain countries were unwilling to accept a proposal by the United 
States that the code oblige signatories to confiscate imported goods that bear 
a counterfeit trademark or trade name. The negotiation of the safeguards 
code has been frozen basically because the European Communities and the 
developing countries cannot agree on an acceptable formulation of “selec- 
tive measures’ for safeguard purposes. The Europeans want to have the 
authority to act unilaterally against imports from individual countries when 
extreme circumstances warrant. The developing countries see this as a 
provision that will permit signatories to focus continually on developing 
country exports. Negotiators have expressed the intent to resume dis- 
cussions on the commercial counterfeiting code in May. June, or some- 
time after UNCTAD V, seems to be the earliest time when safeguards code 
negotiations may start again. 

The formal submission of the trade agreements for U.S. congressional ap- 
proval will probably be in mid-May. This date is subject to completion of 
draft implementing legislation that must be formulated through consulta- 
tions between the executive branch and Congress. The bill implementing 
the agreements will, in effect, be a “package” containing the trade agree- 
ments, a statement of the action that relevant administering authorities will 
take in implementing the agreements, and draft provisions of legislation 
necessary to implement the agreements. Pursuant to section 15(d} of the 
Trade Act of 1974, this implementing bill will not be amendable. (The 
Trade Act of 1974, signed January 3, 1975, appears at 14 ILM 181 (1975).) 
The Trade Act of 1974 also establishes time limits for committee reports 
and floor debate in both the House and Senate after the implementing bill 
is formally introduced. Based on these limits, the Congress has 90 working — 
days as a maximum period of time to act. 
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There are a number of major issues that will weigh in the balance of the 
vote on the MTN package. Offsetting the trade benefits that the United 
States will glean from the agreements are such concessions by the United 
States as adoption of an injury test in our countervailing duty law, removal 
-of the “wine-gallon” method of assessing duties and excise taxes on imports 
of distilled spirits, restrictions on the use of buy-American provisions in 
our government procurement laws and regulations, and removal of the 
. American selling price method of customs valuation. Significant revisions ` 
in U.S. trade policy will also be required if the codes are approved. For 
example, by approving the subsidies/countervailing duty code, the United 
States is accepting the use of subsidies to meet competition in many circum- | 
stances. It could also be interpreted as a tacit approval of the European 
Communities’ common agricultural policy.. 

The ultimate test of the trade package is posed in section 2 of the Trade 
Act of 1974: have: the agreements harmonized, reduced, or eliminated 
barriers to international trade on a basis that assures substantially equivalent 
competitive opportunities for the commerce of the United States in foreign 

markets? 
. l CHARLES R. Jounston, Jr. 
Minority Counsel, U.S. Senate Finance Committee 


Common FUND NEGOTIATIONS PRODUCE FRAMEWORK AGREEMENT 


The latest session of the UN Negotiating Conference on a Comnion Fund 
‘under the Integrated Program for Commodities ended in Geneva on March 
20 with agreement on a resolution accepting a text entitled “Fundamental 
_. Elements of the Common Fund.” ! The resolution forms the basis for fur- 
ther work leading to the drafting of articles of agreement. Agreement on 
the framework is an important and positive step. However; it is clear that 
a number of important substantive issues regarding the fund’s operations ' 
- need clarification. These issues will be taken up by an interim committee 
that the Secretary-General of the United Nations Conference on Trade and 
Development will convene sometime after UNCTAD V, which meets in 
Manila from May 7 to June 1, 1979. : 

The draft articles of agresment are to be considered in turn by the nego- 
tiating conference to be convened before the end of 1979. 

The framework agreement calls for the common fund's first window 
facility to receive a total of $400 million in direct government contributions 
to support the buffer-stocking operations of international commodity agree- 
ments (ICAS). This amount will consist of $320 million assessed among 
various regional groups on a formula derived from the UN scale, plus $80 
million expected to come from the $1 million minimum equal assessment 
to be paid by all member governments. The breakdown of assessed con- 
tributions across groups is: Group B (developed countries), 68 percent; 
Group of 77 (developing countries), 10 percent; Group D (socialist coun- 


1 The text of the resolution containing the framework agreement for the common 
fund can be found in TD/IPC/ CF/CONF. /18. 


\ 


Mea 


1979] “` CURRENT DEVELOPMENTS’ , 2s A 523 


tries), 17. percent; id China, 5 percent. ‘The first window will also receive 
cash deposits from the ICAS amounting to one-third of their maximum 
financial. requiremients -(MFR) for buffer-stocking purchases. In. return 
for these deposits the ICAS will obtain a borrowing entitlement, secured by 


‘pledges of callable capital/guarantees, equal to the remaining two-thirds 


of their MFR. 
The fund will also have a second winded to finance certain commodity 


development measures other than stocking. This window is to receive: 


$350 million in voluntary contributions: $70 million allocated voluntarily 


from the minimum equal assessment and $280 million in direct government 


contributions, The amounts accruing to the fund from the $1 million 
minimum equal assessment are based on the assumption of wo mem- 


. bership, or 150 countries. 


At the final session of the negotiating conference, the” United States in- 
dicated that it could not accept the framework’s treatment of voting shares. 
U.S. objections were made a matter of record at the final plenary session. 


The text sets forth an objective of 47 percent of total common fund votes for - 
‘the Group of 77, with 42 percent going to Group B, 8 percent to Group D, ~ 
and 3 percent to China. Individual country shares remain to be negotiated. 


The U.S. delegation argued there was no basis for giving the Group of 77 
more votes than Group B and stated that the interim-committee would need 
to carry out further work on this issue in order to achieve a satisfactory 


_ balance. 


GEORGE A. LEHNER 
U.S. Department of State 


UNCTAD CONVENTION ON INTERNATIONAL MULTIMODAL TRANSPORT 


The United Nations Conference on Trade and Development (UNCTAD) 


-has scheduled a diplomatic conference in Geneva from November 5 to 30, 


1979, ‘to work on a multinational convention on international multimodal 
transport. The work of the conference will be based on the draft text of a 


convention consisting of 33 articles and an annex concerning customs. 
matters which an UNCTAD: Intergovernmental Preparatory Group has 
' prepared, during six sessions held during the last 6 years. Earlier work on. 


such a convention began in the late 1950’s with efforts by the International 
Institute for the Unification of Private Law (UNIDROIT), the Comité 


- Maritime International (CMI), the Inland Transport Committee of the 


UN Economic Commission’ for Europe (ECE), and the samen: 


‘Maritime Consultative Organization ( IMCO) + 


The Intergovernmental Preparatory Group has drafted a convention with 


a liability regime based in large part on the provisions of the UN Con- 


vention on the Carriage of Goods by Sea, 1978 (Hamburg Rules), 17 ILM 
608-31 (197 8). There are seven principal parts to the draft convention: 


1 See Massey, Prospects for a New Intermodal Legal Regime: A Critical Look at the 


|. TCM, 3 J. Maarrme L. 725-57 (1972). and Driscoll, Convention on. International 


Multimodal Transportation: A Status Report, 9 id. at 441-60 (1978). 


~~ 
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` definitions, documentation, liabi-ity of the multimodal transport operator, 
liability of the consignor, claims and actions, supplementary provisions, and 
customs matters. 

The convention deals with the problem of loss of and damage to cargo 
being shipped by means of international multimodal transportation, as well 
as with other aspects of such transportation. A central problem the Inter- 
governmental Preparatory Group has attempted to deal with in this draft is 
the loss of or damage to cargo which has been shipped in a container by 
more than one mode of international transportation, e.g., by sea and land, 
but which loss or damage cannot be attributed to any particular leg of the 
transportation. Persons with such loss or damage (consignees) can be 
faced with the prospect of having no recourse either against those trans- 
porting the goods during the various legs of the transportation or against 
the multimodal transport operator who assumed responsibility for the trans- 
portation. The ability of consignees to recover for such losses or damage 
would depend on any applicable insurance they might have. Í 

The draft convention contains alternative texts for Article 19 of the con- 
vention on the key issue of the liability of the multimodal transport operator 
for localized damage. Alternative A, proposed by the Group of 77 (de- 
veloping countries), Group D (centrally planned economies), and some of 
the Group B countries (industralized, market economies), has been char- 
acterized as a modified uniform liability system. Though still containing 
unresolved language differences in brackets, it provides a liability regime 
for the multimodal transport operator except when the damage or loss 
can be attributed to a “particular stage of the multimodal transport, in 
respect of which an [app-icabie] [intergovernmental] international con- 
vention [or mandatory national law] [provides a higher limit] [provides 
another limit] of liability than the limit that would follow from applica- 
tion” of the multimodal transport convention. In such a case, Alternative A 
provides that the liability limit of the multimodal transport operator “for 
such loss or damage shall be determined by reference to the provisions of 
such convention [or national lew].” Alternative B, proposed by some 
countries of Group B, has keen described as a network system, perhaps be- 
cause to establish the multimodal transport operator's liability this alterna- 
tive looks to the entire liability regime of any applicable convention or 
national law, not just to the limit proposed in Alternative A. In the 
absence of such network liabilitv, Alternative B applies both the liability 
provisions and limits of the multimodal transport convention. Alternative B 
reads as follows: 


When the occurrence which caused loss of or damage to the goods 
took place during one particular stage of the multimodal transport, 
the liability of the multimodal transport operator shall be determined 
in accordance with the provisions contained in any international con- 
vention or national law, which provisions cannot be departed from by 
contractual stipulation to the detriment .of the claimant. Except as 
aforesaid, the basic liability provisions of this convention shall apply. 
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. Other key issues presented by the convention include insurance, customs 
procedures for international multimodal transport, and the possible conflict 
of this draft convention with other international conventions. 
The full text of this draft convention appears in the Report of the Inter- 
governmental Preparatory. Group on a Convention on International Multi- 
modal Transport: Part One (TD/MT/CONF./1, TD/B/AC.15/56, March 
14,1979). The as yet unpublished Part Two of this report will contain the 
report of the Intergovernmental Preparatory Group on its sixth session and | 
annexes thereto. The U.S. delegation plans to give further consideration 
to this draft during the advisory committee meetings of the Working Group 
on International Multimodal Transportation and Containers of the Safety 
of Life at Sea (SOLAS) Subcommittee of the Shipping Coordinating Com- . 
mittee, 
Joun A. Boyp 
U.S. Department of State 


a l 
Procress or U.S. DEEP SEABED MINERAL Resources BILL 


Since the 1973 New York meeting of the UN “Seabeds Committee” the 
United States has been committed to passage of deep seabed mining legisla- 
tion if a comprehensive law of the sea treaty is not concluded expeditiously. 
Given the continued impasse on the seabed mining issue at the Third United 
= Nations Conference on the Law of the Sea, in 1977 Ambassador Elliot 
Richardson, the Special Representative of the President for the Law of 
the Sea Conference, endorsed passage of such legislation for the adminis- 
tration. Subsequently, during the 95th Congress deep seabed mining -bills 
were introduced in both the House (H.R. 3350) and Senate (S. 2053). ` 
The House passed its bill easily. The Senate bill was reported favorably 
by all three committees to which it was referred but died in the waning 
days of the 95th Congress in a press of business that crowded out time for 
consideration on the Senate floor. Such legislation seems highly likely to 
pass the 96th Congress. On February 26, 1979, the Senate bill was rein- 
troduced as S. 493 with the sponsorship, among others, of the chairmen of 
the Energy, Commerce, and Foreign Relations Committees. The House bill 
is likely to be introduced again soon, and both bills, which are substantially 
similar, enjoy the support of the administration and strong congressional 
backing. If these bills are passed, it seems likely that reciprocal legislation 
in other nations interested in seabed mining will not be far behind, par- 
ticularly the Federal Republic of Germany, the United Kingdom, and 
Japan, all of which, among others, have legislation in preparation. 

Unlike the first seabed mining bills prepared in 1972-1973, the current 
Senate and House bills are highly sophisticated in their treatment of the 
international legal aspects of seabed mining. Basically, the bills license 


1 H.R. 3350, 95th Cong., 2d Sess., 124 Conc. Rec. H7341, H7382 (1978). 

For the text of S. 2053, see Mining of the Deep Seabed: Joint Hearings of the Senate 
Commerce, Science and Transportation. Comm. with the Subcomm. on Public Lands and 
Resources of the. Senate Comm. on Energy and Natural Resources, 95th Cong., Ist Sess. 
4—51 (1977). 
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nationals to engagi in as mining in areas beyond naticnal jurisdiction 
after January 1, 1981, subject to environmental safeguards and pending 
conclusion of a comprehensive Jaw of the sea treaty. Both bills are transi- | 
tional to an acceptable law of the sea treaty and require miners to pay into 
a fund for potential international sharing of revenues at-a rate of 3.75 per- 
cent of the imputed value of the manganese nodules mined. The bills. 
- make clear that it is the U.S. legal position that deep seabed mining con- 
tinues as a high seas freedom until such time as a comprehensive law of 
the sea treaty is concluded and accepted by the United States. Consistent 
with that position, the bills take pains to require licensees to mine with 
reasonable regard to high seas freedoms of others and to establish a po- 
tential network of reciprocating nations mutually recognizing priority of 
mine sites; the bills also make it absolutely clear that such licenses for 
nationals do “not thereby assert sovereignty or sovereign or exclusive rights 
- over, or the ownership of, any area of the deep seabed.” Of particular im- 
` portance ‘for the law of the sea negotiation, both bills also set forth the 
congressional intent that “any international agreement to which the United 
States becomes a party should .. . provide assured and non-discriminatory 
. access, under reasonable terms and conditions, to the herd mineral’ re- 
sources of the deep seabed” and allow miners “to continue their operations 
under similar terms, conditions, and restrictions . . . or otherwisé provide 
for the continuation of such. operations in a manner that does not sub- 
stantially impair the value of [their] investments.” . 

The 1978 New York session of the Law of the Sea Conference had a full- 
scale debate on the ‘international legal implications of the then pending 
seabed mining bills. Given the divergence of views and the continuing ` 
impasse ori the seabed issue, it seems likely that legislation will become a 
reality before a law of the:sea treaty. It is to be hoped that the conference 
will react to such legislation with restraint and understanding and move 
forward in the light of the new reality to conclude a fair accommodation | 
based ¢ on a “balanced” or “parallel” system. os z 

Jonn NORTON Moore 
Board of Editors — 


2 For background on the seazéd mining negotiations, see, e.g., Mcore, In Search of 
` Common Nodules at UNCLOS I,.18 Va. J. Inr L. I (1977), and J. N. Moore, © 
‘ RR. Wo.rrum, P. Sroprorp & J. STENDER, DEEP SEABED MINING IN THE LAW OF THE 
Sea NEGOTIATIONS II: Towarp a BALANCED DEVELOPMENT SysTeEM (Oceans Policy 
. Study Series 1:3, Michie Press, 1978). 
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- EprtEp By Leo Gross 


Law and Judicial Sjem of Nations. Edited By Charles S. Rhyne. Third 
Revised Edition. Washington: The World Peace Through Law Center, 
1978.. Pp. xiv, 919. Index of Contributors. Table of Statutes. Bib- ` 
liography. Country Index. . $35.00. , | 


“It is helpful in viewing and spurring on the growth of international law,” 
begins Charles Rhyne, “to look at least at a summary of the law and judi- 
cial system of each Nation” (p. xi). Possibly so. Even while one may 
pause at his blanket assertion that “World-wide law must grow more uni- 
form” (p. xii), especially as it may ‘slight Third World vulnerabilities in 
“center — periphery” relations, there is some reason to believe that, if 
sensitively done, the promotion of transnational legal uniformities can con- 
tribute to “a law system . . . strong enough to replace the force system 
which now governs . . . among Nations” (p. xi). But+whether this par- 
ticular summary, properly acknowledged to be no substitute for the in- 
depth studies that.are needed, is “an es step” (p. xii) in this nae 
rection is another matter. l 

One hundred forty-four nations are treated according to four categories: 
practicing lawyers and organization of the bar, legal education, courts of- 
. justice, and legal system. The treatment is uneven. The scope and depth 
. of country coverage vary widely and generally bear no relation to the im- 
portance or size of the countries reported. -Often certain categories are 


_. passed over without explanation. And, frequently, the information borders 


on the superfluous, a typical example’ being that 240 law students were | 
registered at the University of Strathclyde in 1976-77. | 

Additionally, the reader is given scant basis to assess the accuracy (some- 
times even the currency) of the data presented. For example, constitutions 
and statutes are cited in “black letter” fashion without assurance as to 
their operational validity, or the authoritativeness of their interpretation. 
Similarly, invited contributions from country embassies in Washington, from 
relevant U.S. embassies, and, presumably, from locally situated members 
of the World Peace Through Law. Center are relied upon with only super- 
ficial indication as to' the competence of the individual contributors (ie., 
simply titles or positions held) and the nature or reliability of their sources. 
In fact, judging from the concluding indexes and tables, much of the in- 
formation seems to have been derived from. U.S. Area Handbooks, U.S. 
officials, and other secondary sources rather than from primary indigerious 
sources (although not even this is made clear). 

But what is most troublesome about this volume is that, except as it 
reveals ‘some heretofore obscure data relative to certain of the developing _ 
_ countries, it adds little to our knowledge either about national law systems 
or about, the process of achieving uniformity among them. ` Nowhere does 
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it probe the cultural and other foundations upon which the different systems 
are premised. Nowhere does it explain how they have developed or what 
directions they are taking. Nowhere does it illuminate how and according 
to what criteria they might be improved. And, perhaps most important, 
given the book’s claimed purpose, nowhere does it clarify how differences 
are to be reconciled and commonalities to be mobilized in quest of world- 
wide legal uniformity. There is not even a brief attempt at substantive 
integration or synthesis. 

In sum, the scholarly, indeed practical, value of this catalog (as it may 
be called) must be stronzly questioned. One certainly can admire the 
dedication Rhyne and his loyal staff brought to this enterprise, doubtless 
in the face of great odds much of the time. However, considering the 
paucity of research funds presently available, not least for the most pressing 
issues on the human agenda, this reviewer remains unconvinced that the 
effort was worthwhile. 

. Burns H. WESTON 
University of Iowa College of Law 


Human Rights, International Law & the Helsinki Accord. Edited by 
Thomas Buergenthal, assisted by Judith R. Hall, and published under 
the auspices of the American Society of International Law. Mont- 
clair: Allanheld, Osmrin & Co.; New York: Universe Books, 1977. 
Pp. viii, 203. Index. $17; special price for ASIL members, $13.50. 


With a grant from the Ford Foundation and under the auspices of the 
American Society of International Law, a group of distinguished legal . 
scholars in the field of humen rights gathered at the University of Strasbourg 
in June 1977, to review the Final Act of the Conference on Security and 
Cooperation in Europe (CSCE) signed in Helsinki on August 1, 1975, by 
33 European nations and the United States and Canada. The papers pre- 
sented at this symposium consitute the volume reviewed here, and, in toto, 
add much to the legal anzlysis of that singularly important Helsinki Final 
Act. 

All the authors are in accord on two major points: (1) while the Final Act 
is not a treaty and does nct of itself create legally binding obligations as to 
human rights, the fact that it incorporates and invokes preexisting principles 
of international law and that its signatories have declared willingness to 
conform to the purposes ard principles of the UN Charter and the Universal 
Declaration of Human Rights, makes manifest that it is in the purview of 
international law and, consequently, that the conduct of any signatory can- 
not be claimed to be a matter solely within the domestic jurisdiction of 
that state; (2) adherence to the Final Act represents a political and moral 
undertaking of each state, with the result that violation gives rise to non- 
legal recourse by the other signatories. Since intervention by other than 
peaceful means is prohibited under international law and by the Final Act 
itself, the proper remedy is political action, including exposure and con- 
demnation, by any other party to the act. The Final Act thus establishes a 
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valid basis, as between the states party to it, to seek information about 
compliance with its human rights provisions and to monitor such com- 
pliance. 

These two basic points are discussed at length by the various contributors © 
to the symposium.’ Of particular note is the article entitled Human Rights 
and “Domestic Jurisdiction” by Louis Henkin, which is persuasive in its 
conclusion that whether or not the mutual engagements concerning human 
rights were within the exclusive domain of domestic jurisdiction before the 
Final Act, by entering into it the signatories have agreed that these en- 
gagements are now of concern to all the other signatories. Henkin is also 
most informative on the remedies available in the event a signatory violates 
the act, particularly within the framework of détente which surrounded the 
Helsinki deliberations. 

Virginia Leary contributed a detailed article on plementation of the 
human rights provisions of the act, summarizing the period from 1975 to 
1977. She placed more hopes in anticipation of the event than the Belgrade 
Review Conference in fact justifed, but much can be gleaned from her 
catalog of expectations. 

The other pieces in the volume make it of interest to awed concerned 
with the progress in defining and implementing human rights achieved by 
the gathering of East and West at Helsinki. It is, however, too soon to 
know whether the Final Act will “evolve into an historic milestone in Euro- 
pean and Atlantic relations and come to be recognized as a symbol of ' 
ideological tolerance,” as Buergenthal fervently hopes. 

Rira E. HAUSER 
Of the New York Bar 


Terrorism: Interdisciplinary Perspectives. Edited by Yonah Alexander and 
` Seymour Maxwell Finger. New York: The John Jay Press; Berkshire, 
England: McGraw-Hill Book Co., 1977. Pp. xiv, 377. Index: $15. 


The interdisciplinary perspectives of this collection of essays and articles 

drawn from a conference about terrorism are uneven. It has some pockets 
of depth, with broad glimpses revealing terrorism from many angles. Its 
virtue of diversity more than compensates for a certain lack of cohesion 
typical of “interdisciplinary” works. It joins a number of more comprehen- 
sive studies, including the recent ones prepared by a working group of the 
American Society of International Law chaired by Alona Evans and John 
Murphy, in the growing library devoted to terrorism. 
_ The book begins with definitional and historical perspectives, which are 
followed by political and strategic considerations; and then it sharpens the 
focus by considering legal questions, use of the media by terrorists, and 
current challenges and their implications for the future. 

Jordan Paust’s definitional analysis is comprehensive and neutral. It 
could cover nearly any sort of political violence and, conceptually, is com- 
parable in scope to Clausewitz’s all-encompassing definition of war as an 
instrument of diplomacy. We should applaud such definitions. They show 
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why conscious, choice is needed for the ends and means of any political 
violence. The definition excludes no participant, whether guerrilla or state, 
and covers all political ends sought through a variety of means using threat 
or coercion. 

Robert Friedlander ş brief review of the origins of international terror- 
ism is a well-documented reminder about its medieval beginnings when 
the “Assassins,” a secret and dissident religious cult, spread violence, 
often connected with drugs and tyrannicide. David Rapoport’s essay on 
the politics of atrocity is thoughtful and valuable. His brief study of the 
ends and means of revolutionary violence through the historical prism of 
anarchy or nihilism leads him to an interpretation of terrorism as personal 
therapy, as an end in itself. Like zealots, modern nihilists understand only 
_that “Hell must precede Paradise.” Terrorism as a form of perversely en- 
joyable conflict for its own sake has a therapeutic value for the sadist or 
masochist or for those burning with resentment. ` | 

The most useful piece focusing on legal perspectives is Alona Evans's 
essay on extradition and prosecution, which recommends a concrete pro- 
gram that by now finds favor with most writers, whatever their definitional 
stance. Alfred Rubin’s short paper does not reflect the depth of his other 
work on the subject. | 

The section on the political and strategic objectives of terrorism is dis- 
appointing. It should have been the most interesting. James A. Miller’s 

new conceptual approach” (an “interrogative approach”) attempts a non- 
_ emotional, objective systems approach that is a descriptive-analytic model, 
= but his descriptive classifications are too general to be helpful in strategic 
and political thought. Such attempts to apply scientific methods to..the 
study of “political violence movements” lack the intellectual linkage to other 
disciplines required for pclicy analysis. ` 

Jay Mallin’s Terrorism as a Military Weapon states the obvious. Ter- 
rorism indeed has military uses. It is not clear whether he is suggesting 
that states with the monopaly of force should have the capability for ter- 
rorist violence or only fcr counterterror. Although his scenarios of the 
seizure of the Capitol in Washington by terrorists while Congress is, in. 
session, or their holding a city hostage to a nuclear or bacterial weapon, 
are not fresh revelations of great insight, his call for more assured prepara- 
tions makes sense. Professional competence, especially restraint, is a 
' given we all demand. oo | 

Ernest Evans’s piece cn deterrence questions whether a rigid stance 
works in dealing with terrorists. Reviewing previous American policy gaps, 
it poses the usual dilemma of whether to negotiate, and misses the op- 
portunity to analyze deeper conflicts. Any decisionmaker must accept the 
difficulty of choosing among conflicting policies, constitutional protection 
for terrorists or security for hostages. Would future terrorist activities be 
deterred if a hard line were taken? The ingenuity of governments and ter- 
rorists alike in manipulating events via the news media is not surprising. 
Terrorists can be the objects of such manipulation as well as its source. 
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Cooper; Johnpoll, and Aléxander nidite these perspectives in a useful 
way. 

Edward F. Mickolus’s use cal statistics is the piece best suited fọr aier 
standing trends and placing terrorist phenomena in an analytic framework. 
The companion chapters proposing classification schemes suggest tools for 
policy analysis and response and properly look to the future, especially 
those by Joseph Margolin on behavioral concerns and Martha Hutchinson 
on nuclear proliferation. The conflict between social science and civil 
liberties is explored by Irving Horowitz. . 

In all, the book is a handy way to see terrorism from the most important 
points of view. With its excellent selected bibliography and appendices, 
the volume brings this diversity together in. one convenient place. 

GORDON A. CHRISTENSON 
Naval War College 


Terrorism and Criminal Justice. By Ronald D. Gelinten, Danielle 
Laberge-Altmejd, and Denis Szabo. Lexington and Toronto: Lexing- : 
ton Books, D. C. Heath and Co., 1978. Pp. xv, 131. Index. 

The pervasiveness of terrorism, both national and international, as a fact 
of contemporary life warrants its examination from various viewpoints in 
order to determine how best to cope with it. This book examines terrorism 
from the perspective of the criminal justice system as understood in West- 
ern democratic states. Based upon the proceedings of a conference on 
“The Impact of Terrorism and Skyjacking on the Operations of the Criminal 
Justice System,” held in Rochester in 1976, with joint support from the 
‘U.S. and Canadian Governments, the book consists of a general section 
and a series of short studies on aspects of national experience with ter- 
' rorism in Belgium, Finland, France, Sweden, the United States, the Federal 
Republic of Germany, and Northern Ireland. Using “skyjacking” {aircraft 
hijacking ) “as a model, the authors show in the general section that the 
effort to control this offense has directed attention to.the use of preventive 

“measures that have proved to be very effective in reducing its incidence, 

although, it must be observed, not to the zero level as the authors contend. 

Most of the section.deals in general terms with “judicial processing,” 

sentencing, and imprisonment as problems of the criminal justice system. 

Some attention is given to international terrorism and to such unsolved 

problems as media control. , 

Although the seven studies which comprise ‘the second section do not 
follow a common pattern, those on Belgium, France, Sweden, and the 
Federal Republic of Germany are similar in format and provide informa-. 
tion, in greater or lesser detail, about the incidence of terrorism, relevant 
_ legislation, and methods of control in those countries. Jacob Sundberg’s 
study of thé Swedish experience is the. most comprehensive in this regard. 
The paper, on Finland is only a general review of terrorism. The study on 
the United States deals with political prisoners in correctional institutions; 
that on Northern Ireland deals with abuses in the enforcement of the intern- 
ment statute. 
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The volume suffers from the usual shortcomings of books emerging from 
conferences and involving multiple authors, i.e., unevenness in coverage, 
more breadth than depth, and a tendency to sweeping generalizations: Al- 
though “skyjacking” is used as a case study in the first section, experience 
with this type of terrorist attack upon civil aviation is not pursued in detail 
in its national or international ramifications. With the exception of the 
one by Sundberg, most of the national studies provide little supporting 
evidence for the statemen‘s and conclusions made therein; consequently, 
at best, they would serve as points of departure for further research. 

| ALONA E. Evans 
Wellesley College 


The International and National Protection of Movable Cultural Property. 
A Comparative Study. By Sharon A. Williams. Dobbs Ferry: Oceana 
Publications, Inc., 197&. Pp. xvii, 302. Index. $35. 

This book, by a Canadian law professor, is a well-organized introduction 
to a highly complex legal regime. The title suggests less. than the book’s 
full scope; Williams, with some exceptions, examines both movable and 
immovable property. The material is usefully indexed and clearly outlined 
in the fashion of a doctoral dissertation. Chapter titles include international 
law and cultural property in perspective, international protection of cultural 
property in the event of armed conflict at the present time, international pro- 
tection of cultural property in time of peace, domestic protection of cultural 
property in time of peace, end protection of cultural property rendered by 
international agreements end recommendations. Williams’s eclectic ap- 
proach takes account of the full network of authority, including nongovern- 
mental organizations. Her coverage of municipal, particularly Canadian, 
controls is illuminating, as is her treatment of specific problems of municipal 
Jaw, including the sticky rule of the bona fide purchaser. She discusses im- 
. portant features of private international law, although readers may wish 
only to skim a section on involuntary transfer of cultural property, which 
relies on a relatively elementary discussion of the act of state doctrine and 
territorial sovereignty. 

Williams, forthright about her own values, argues that there is a common 
cultural heritage of mankind, which, however, may be distinguished from 
the application of that concept to outer space, the deep seabed, and the 
environment because cultural property is neither res nullius nor res com- 
munis. Her concept of commonality and her rigorous organization of 
material help the reader see the forest for the trees. It is a Sherwood 
Forest in which dealers, assisted by the likes of chicle gatherers, tombaroli, 
and occasional museum curators, purport to take from the “art rich” (usually 
economically poor) countries, to give to the “art poor” (usualy economically - 
rich) countries. Sometimes Robin Hood is hindered by municipal legal 
restrictions. More often, however, his job is easy because of the sheer in- 
adequacy of transnational protection and the inability of the art rich to 
finance and otherwise implement municipal restrictions, and occasionally- 
because of the confusion that attends armed conflict and its aftermath. 
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Because. much of the legal regime to: protect cultural property is so 
recent, it is difficult to predict its future. Even so, the reader may be 
disappointed that Williams too often concludes topics and subtopics with 
variations on the theme, “it is to be hoped that,” or, worse, “however, [this 
legislation] can hopefully only do but good.” Although it may have been 
beyond the scope of this study, it is time to appraise the efficacy and predict 
the future of such relatively mature measures as the European Cultural Con- 
vention, the European Convention on the Protection of the Archaeological 
Heritage, and the several UNESCO recommendations, resolutions, and con- 
ventions. Of course, the UNESCO conventions of 1970 and 1972 have yet 
to blossom fully, the former having been trampled by the heavy and well- 
heeled feet of dealers in the guise of Robin Hood. However fragile the 
emerging regime of cultural property Jaw may be, Williams’s synthesis and 
analysis provide a very useful reference for research and reform. 

James A. R. NAFZIGER 
Willamette University College of Law 


Copyright Law in the Soviet Union. By Michael A. Newcity. New York 
and London: Praeger Publishers, 1978. Pp. x, 212. Index. 


Although the adherence of the Soviet Union in 1973 to the Universal _ 
Copyright Convention (UCC) prompted a flurry of juristic and journalistic 
articles and comments in the West, not until the present study has there 
been a book in English reflecting and discussing the postaccession develop- 
ments in Soviet copyright law. Before Newcity’s book appeared in mid- 
1978, those interested in Soviet copyright law remained dependent on the 
standard treatises by Serge Levitsky (1964) and Dietrich Loeber (1966), 
although 1978 also saw the publication of a new set of useful translations 
of Soviet legislative and case material, both pre- and post-UCC, by Peter 
Maggs, on which Newcity collaborated. 

Newcity begins by sketching the historical foundations of sone: in 
tsarist Russia and its continued development under the Soviet regime; he 
outlines selected topics of both Russian and Soviet domestic law prior to 
1961, and the country’s international copyright relations. before its ad- 
herence to the UCC. In the second part of the book, he summarizes the 
workings of Soviet copyright law following the enactment of the 1961 all- 
union, or federal, principles of civil legislation and the changes in Soviet 
law, both federal and republican, necessitated by accession to the UCC. 
This part also includes a description of the federal copyright agency 
(VAAP) created in 1973 as the monopolistic guardian of Soviet authors and 
‘artists, and of foreign copyright holders. In the third and final part, New- 
city treats the reader to'an excursion into the various developments and 
controversies generated by the Soviet Union’s membership in the UCC, 
with chapters on dissidents and copyright, the important question of the | 
‘publication and translation of Western scientific journals in the USSR, and 
the prospects for U.S.-Soviet literary trade. Newcity has wisely chosen to 
include both a parallel text of the pre- and post-1973 all-union principles 
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of legislation’ on copyright and' part IV of the Russian Soviet Federated 
Socialist Republic Civil Code. containing copyright provisions; these are 


'. followed by. a selective bibliography of works in the major Western 


languages and Russian. 

Newcity is to be congratulated for providing us with the first major 
English-language monograph in this field written by a Westem lawyer 
since the watershed developments of 1973. Of particular interest are the . 
pages dealing with the U.S.-Soviet trade negotiations of 1972 and the U.S. 
insistence on coupling the question of taxation of licenses and patents with 
the matter of copyright. The discussion of the immediate post-UCC in- - 
cidents concerning Soviet “Tree use” of Peanuts, Buchwald, Mailers Marilyn, 
and Vonnegut’s Breakfast of Champions provides an interesting picture of . 
some of the initial problems encountered by the Soviet Union in implement- 
- ing the provisions of the UCC. Newcity ably deals with the topics he has - 
included inthe volume, but he does not cover all the various aspects of 
Soviet copyright law, nor does he treat any of the major theoretical aspects - 
`- involved. .That in no way lessens the value of the book for those interested 
in international law and East-West relations in general, but, those practicing 
‘or specializing in copyright law might have hoped for some mention of 
how the more important questions and concepts—those presently of con- 
cern to copyright lawyers in the West, as well as those relevant to the | 
protection of intellectual property in a socialist country—are being dealt 
with by Soviet jurists and commentators. The Western specialist will also 
find that at times Newcity tends to rely upon and cite secondary sources 
when the primary source is not only preferable but also available. These: 
few observations, however, are not meant in any way to detract from what 
is otherwise a very useful wark that will certainly be of value as a handbook 
and an overview of past and recent developments for all interested in Soviet 
copyright law. PS 

WuLaM B. SIMONS 
University of Leiden Faculty of Law 


The International Law of Détente: Arms Control, European Security, and 
: East-West Cooperation. By Edward McWhinney. Alphen aan den 
Rijn: Sijthoff and Noozdhoff International Publishers, 1978. Pp. xi, 
259. Df. 75.00; $35.00. 


Readers expecting a monograph will be disappointed by this book; it is 
more accurately viewed as a collection of essays. Chapters cover Soviet 
legal theory on détente, Soviet and American negotiating methods, arms 
control agreements of the 1360s, SALT, legitimization of Eastern Europe’s 
1945 borders, the Brezhnev doctrine, direct satellite broadcasting, the Hel- 
sinki Declaration, and talks on mutual and balanced force reduction 
( MBER) and on defining aggression. The discussion in most chapters shifts 
among textual analysis of agreements, possible domestic reasons for deci- 
sions, effects of negotiating technique, and legal evaluation of specific 
steps. 
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' The book is eee on two levels, First, MecWhinney’s view of. 
détente as both a political process and a state of relations between super- 
powers, although it may have been intended in part as a defense ‘of détente 
against its American critics, rests on insufficient analysis and involves risky- 
politics: Détente might better. be regarded as a political process which, 
if successful, yields concrete results having legal effects. - Analytically, this. 
distinction allows for separate assessment of process and results with tools 
appropriate to each; it also allows for defense of the process as necessary 
or wise politically, even when certain results deserve criticism. _ . 

Second, as a result of the brevity inherent in the original formats (three 
chapters are minimally revised versions of earlier articles; the rest stem 
‘from recent lectures), the wide range of comments, and apparent’ haste, . 
much is often left unsaid. Readers interested in Soviet legal theory will 
find no mention of post-1970 writings, while those interested in technology 
will wonder why only direct satellite broadcasting receives extended treat- 
ment. Some of McWhinney’s legal opinions, like wide acceptance of uni- 
lateral declarations as sources of binding obligation, ‘and some of his as- 
sertions, like his description of the reasoning behind the Sonnenfeldt doc- 
trine, are controversial at best. | 

The book has some merit. Many remarks suggest topics worth further 
examination. The footnotes provide an entry into American, East Euro- 
’ pean, Soviet, and. West European literature on détente. Being Canadian, 
McWhinney offers an interested spectator’s perspective on superpower and — 

interbloc relations. Generally, however, the book requires cautious reading. 
| |, M. J. PETERSON 
H arvard University 
' 


Foreigù Relations of ifo United States, 1950, Volume V: The Near East, 
South Asia, and ‘Africa. (Dept. of State Pub. 8927. ) Washington: U. S. 
-Govt. Printing Office, 1978. Pp. xvii, 1889. Index. $15.50. 


A comprehensive collection of State Department documents, bolstered by 
National Security Council memoranda, this volume presents U.S. foreign, 
relations in 1950 as they pertain to the Near East, South Asia, and Africa. 
The multilateral relations of the three regions and the diplomatic situation. 
of all countries in them are thoroughly documented. The decline of the 
United Kingdom’s political and economic power, its struggle to hold on to 

its former position in the world and to its wealth in the Near East 
(especially in the oilfields of Iran) are painfully noticeable; as, is the 
precarious role of the sterling-dollar diplomacy of the period. 

The political and military instability of the Near East emerges as one of ' 
‘the most serious problems of the time. Uncertainty about what the USSR 
might do through active support of subversive forces or propaganda at the 
beginning of the Korean War played a — role i in the considerations 
of foreign policymakers. ; 

These documents make clear that in 1950 the United States understood 
‘that it had to step in where Britain had failed, that it had to cooperate 
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with England but also reozient its attitude toward its ally in the light of ` 
its own growing responsibility, especially in the Near East where U.S. oil 
companies needed the help of their Government. Such help had to be 
extended without compromising the global and regional interests of the 
United States. 

Problems the U.S. Government faced include shielding the fledgling 
state of Israel, dealing fairly with the rising nationalism of an Arab world 
clamoring for ownership and full possession of its oil resources and threaten- 
ing industries built by forzign investors with expropriation, and dealing 
with Arabs who pushed for an Egyptian takeover of the Suez Canal, though 
they were unable to keep peace among themselves or the truce with Israel. 
_ The documentation of the Saudi Government’s unfriendly actions against 
- ARAMCO, to whom it has owed, since 1933, its whole oil industry and the 
income from it—indeed, the very development of its desert economy—fore- 
shadows the road to OPEC, where the Saudis seem to have forgotten 
America’s contribution to their prosperity. 

America’s interest in Israel, the Palestine refugee problem, and the sta- 
bility of the Near East in these respects cannot be better illuminated than 
by the 436 pages of documents on Israel. The references to the Tripartite 
Agreement of 1950 between the United States, the United Kingdom, and 
France to maintain peace in the Near East are also relevant. Documents 
on India’s choice to remain neutral between the West and the USSR; 
apartheid in South Africa; the problem of Namibia and the former Italian 
colonies in Africa; economic, military, and technical aid to all regions, but 
especially to Greece, Turkey, and Iran, demonstrate U.S. generosity and 
responsibility in the conduct of foreign affairs in 1950. The material in 
this volume is of great interzst to all concerned with the regions covered. 

| SIEGFRIED GARBUNY 
University of Maryland 


Foreign Relations of the United States, 1951, Volume VI: Asia and the 
Pacific. (In two parts.) Washington: US. Govt. Printing Office, 
1978. Part I. pp. xi, 1478. $13.50. (Dept. of State Pub. 8889. ) Part 
2, pp. x, 1479-2276. Index. $9.75. (Dept. of State Pub. 8918.) 


Almost one-third of this volume is devoted to the events preceding the 
signing of the Japanese Peace Treaty at the San Francisco Peace Con- 
ference in the fall of 1951. The negotiations and conclusion of the treaty 
involved many giants of the American foreign policy establishment of the 
postwar era: John Foster Dulles, Dean Rusk, Dean Acheson, George C. 
Marshall, and others. 

The decisions rendered in 1951 reveal the unusual insight of the policy- 
makers at that time. For example, the United States, as sponsor of the 
Peace Conference, decided not to invite the Nationalist Chinese. This de- 
cision was based on the view. that future Japanese relations with the People’s 
Republic of China should not be prejudiced. Likewise, a war guilt clause 
was omitted, due, in part, to a lesson learned from the hostility generated 
during the interwar period from such a clause in the Versailles Treaty. 
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On a broader level, the decision and the method chosen to conclude a 
peace treaty were most appropriate. While not allowing a resurgence of 
Japanese militarism, the treaty was an attempt to wed Japan to the Western 
bloc as a bulwark against Soviet aggression, and ‘an endeavor to create a 
dependable relationship with the West in general. Rather than a public 
negotiating conference charged with drafting and concluding a treaty, the 
decisionmakers chose the traditional diplomatic technique of secret cor- 
respondence. With substantial multilateral input prior to the conference, 
the United States and the United Kingdom prepared a joint draft that 
participants at the conference were allowed only to comment upon and sign. 

Thus, a peace treaty was imposed on an enemy state, one that had sur- 
rendered unconditionally; nevertheless, the treaty has served the interests 
of Japan and the international community for over a quarter of a century, 
longer than the treaties ending World War I, and some would argue, more 
effectively than the UN Charter of 1945. Without a resurgence of militar- 
ism, Japan has emerged as a world leader tied closely to the United States 
and the West. l a 

Those involved in this particular treatymaking process have now passed 
control to a newer generation. One wonders whether the process used 
could prove to be a viable model for disputes today. Surely, all the 
dangers of that period—Soviet and Chinese aggression, internal radical 
subversion, war on the Asian mainland—seemed as grim then as events do 
today. ‘ : | 
From the perspective of over. a generation, the other developments 
covered by this volume, such as the French war in Indochina, the problems 
accompanying Indonesian independence, and the Pushtunistan dispute, may 
be somewhat less significant than the conclusion of the Japanese Peace 
Treaty, but they are of interest to students of American foreign policy in 
the Far East and to those concerned with the particular countries. | 

| i STUAKT S. MALAWER 


BRIEFER NOTICES 


‘Apartheid and International Organizations. By Richard: E. Bissell. 
(Boulder: Westview. Press, 1977. Pp. xiii, 231. Index.) Richard Bissell 
provides a thorough, scholarly account of the well-orchestrated actions by 
the African nations to drive the South Africans out of the United Nations 
and the specialized agencies. As he records, South Africa has been forced 
to withdraw from the ILO, FAO, WHO, and the Commonwealth; it has 
been suspended from the Economic Commission for Africa; it found the 
antiapartheid atmosphere of UNESCO so uncomfortable that it withdrew; 
it has been excluded from conferences held under the auspices of the ITU, 
UPU, ICAO, and the UN; and it has. been barred from participation in the 
UN General Assembly. < i 


The ability of the Africans to muster strong majorities, generally includ- 
ing the Asian, Latin American, and Communist states, has meant “freedom 
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for the General Assembly to pess any and all resolutions and the freedom 
of South Africa to ignore them.” When it came to actions that could really 
hurt South Africa, the veto or threat of one by the United Kingdom, the 
United States, and France has blocked any punitive sanctions. At the 
World Bank, weighted voting and the Bank’s policy against the use of 
political criteria have prevented any effective punitive action. 


The Western states resistanc2 to sanctions is, of course, related to the 
importance, of their South African trade and investments and to South 
Africa’s production of gold and uranium. (As Bissell notes, many African - 
countries that publicly support sanctions privately trade with South Africa. ) 
But it is also questionable whether apartheid, however despicable, presently 
constitutes a threat to international peace and security, a finding the Security 
Council must: make if mandatcry economic sanctions are to be applied. 
The Western position that the situation in South Africa is one that, if con- 
tinued, “is likely to endanger the maintenance of international peace and 
security” (chapter VI of the UN Charter), is not without merit in law and 
logic. I do not agree with Bissell that this ‘is a matter of splitting hairs be- 
tween chapters VI and VII. 


_ Bissell concludes that the ostracism ‘has affected South Africa little, if at 
all it may even have fed the Afrikaners’ will to resist. In a way, the 
campaign represents at least something the Africans could do to show their 
rage and frustration against the crime of apartheid, since they lack the 
power to attack South Africa either militarily or economically. “Jaw-jaw’” is 
a time-honored face saver and substitute for action; its usefulness in situa- 
tions of frustration should not be underestimated. And the African drive, . 
while it has had no observable effect on South African policy, has helped to 
educate peoples around the world about the evils of apartheid. Un- 
fortunately, it has also set precedents for the undue politicization of func- 
- tional specialized agencies and the exclusion of a member from participation 
in the General Assembly without due process under the UN Charter. 

| SEYMOUR MAXWELL FINGER 
The Graduate School 
City University of New York 


United Nations Peacekeeping. Legal Essays. By Antonio Cassese. 
(Alphen aan den Rijn: Sijthoff & Noordhoff, 1978. Pp. xvi, 255. Df. 60; 
$28.) ‘This book deserves en hcnorable place in the voluminous literature 
on UN peacekeeping. It was conceived at the 1975 session of the Hague 

, Center for Studies and Research; which was devoted to “Legal Problems 
' Pertaining to Peacekeeping.” The book includes the editor’s selection of 
- contributions to that session. his own contribution, and lectures by B.V.A. 
Röling and Rosalyn Higgins. Because of the book’s sa fairly tight 
control was possible at the cutset which has made the quality of the work 
more even than in many collections of this nature. On the whole, the 
contributions are lucid and extremely readable. , l 


Higgins discusses the development of peacekeeping arrangements under 
Article. 41 of the UN Charter in l:-ght of the fact that the nonimplementation 
of Article 43 has made the consent of member states a precondition to any 
peacekeeping operation in their territory. By contrast, Dan Ciobanu argues 
with considerable force that the UN Charter does not provide any basis for 
peacekeeping operations outside Article 43. He considers peacekeeping an 
assumed power accepted by member states, valid only as a customary rule 
of law of the United Nations. 


- 


~a 
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The, only E this reviewer would criticize \is that of Erriki 
Kourula of Finland. His approach is scholarly, but it does not seem to, 
support his assertion that organizations cannot simultaneously perform func- 
tions appropriate to ° “regional arrangements” and those appropriate to 
organizations of “collective self-defense.” On the contrary, his study of 
the OAU, OAS, and particularly the Arab. League seems to demonstrate’. . 
that these organizations can and sometimes do act as alliances against - 
suspected outside threats. :; | 


The most original contribution is that" of Marianne von Criningen: Neu- 
trality and Peacekeeping. Perhaps a more Appropeiate title would be Per- 
manent Neutrality and Peacekeeping. 


In his essay Cassese describes the struggle between the United States 
and the Soviet Union over the question whether primary control over 
peacekeeping operations should be exercised by the Security Council. 


The final selection, a. lecture by Röling, introduces the reader to the in- 
sights of Peace Research as it applies to Peacekeeping. Peace research is 
an interdisciplinary approach to the problem of conflict that until now has 
been virtually ignored by international mayes 
i , JEROME B, ELKIND 


ane 1, 


Nationalisierung und Enteignung im Volkerrecht. By Gode Hartmann. 
(Berlin and Munich: Duncker & Humblot, 1977. Pp. 212. DM 64.) This 
book is a spirited advocacy for nationalization of foreign investments in ' 
the Third World. It considers compensation .not mandatory, and suggests 
that its amount should be left to the decision of the expropriator. 


In the first part of his treatise, Hartmann describes the foreign investors’ 
power. over the newly emancipated former colonies and concludes that 
investments in the few worthwhile basic export industries of the under- 
developed countries yielding income, foreign exchange, and profits for the 
investor abroad leave the new nation little for capital accumulation and 
economic development. ni 


In the second part, Hartmann presents the work’s isini thesis, which is 
built around UN Resolution- 1803 ‘on the Permanent Sovereignty over 
Natural Wealth and Resources of 1962 and 'similar later UN acts such as 


the Charter of Economic Rights and Duties of States of 1974, which `. 


“guaranteed” to Third World countries the independent disposition ‘of their 
resources. 


To attain that independence, nationalization of entire sectors of the 
economy or of individual foreign firms is inevitable. Hartmann, citing’ an 
impressive number of authorities in international law throughout the West- 
ern and socialist Eastern worlds, tries to show. that nationalization is un- 
qualifiedly permissible under international law, and that compensation for 
expropriation is not mandatory under any principle of law. The ex- 
propriating country, he writes, has the right to decide on both the fact and 
form of compensation. But, if given, compensation must never deplete 


_ capital and emasculate economic development. 


Discussing the investment guaranty treaties of West Germany, especially 
the German-Gabon treaty of 1969, Hartmann labels the compensation re- © 
quirements of the treaties as too much in the investors interest and con- 
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trary to the spirit of the UN resolutions. He allows the foreign investor 
only the role of a junior pertner supplying capital and know-how. 


An invaluable bibliography concludes this unusual book. 
~ SIEGFRIED GARBUNY 
University of Maryland 


Derecho Internacional Pčblico. Tomo I. By Guillermo R. Moncayo, Raúl 
E. Vinuesa, and Hortensia D. A.. Gutiérrez Posse. (Buenos Aires: Victor 
P. de Zrvalia, 1977. Pp. 179.) Three professors of public international law 
at the University of Buenas Aires wrote this text for law and political 
science students. They analyze norms and institutions of public ‘inter- 
national law, particularly the legal rule that links Argentina to other Latin 
saa countries. They state in the preface that other volumes will 
ollow. 


Part 1 defines public international law as norms regulating relations be- 
tween subjects of the international community. Private international law 
(conflicts ) is excised from public international law, thus essentially exclud- 
ing from consideration transnational legal problems. Historically, Vitoria 
and Suarez, with numerous non-Latin progenitors of international law, are 
briefly revisited. Internaticnal community development is traced from the 
Middle Ages to UN activities. A separate Latin American international law 
is disavowed and equated to special norms of any group of states. 


Where treaty and domestic law conflict, both Argentine and U.S. legal 
results are strikingly similar. If a treaty violates the Constitution, the Con- 
stitution prevails; if a treaty and statute are irreconcilable, the latter in 
time prevails domestically, but the Government’s international obligation 
continues. Argentine congressional approval of a treaty is one step of 
ratification but does not per se incorporate the treaty provisions into do- 
mestic law. The haunting question remains, Was the treaty self-executing? 
Such similarities in North and South American constitutional law, while not 
exceptional, may never be assumed. The case here is predicated on Argen- 
tine constitutional provisions and Supreme Court decisions. 


‘Part 2 analyzes custom, treaties, general principles of law, equity, uni- 
lateral state acts, and acts of international organizations as scurces of inter- 
national law. 


In this well-organized, indexed, footnoted, and documented text those 
who read Spanish will discover a refreshingly lean syntax, not habitually 
found in international legal literature. A los autores: bienhecho. Esperamos 
Tomo II. 

SEYMOUR W. WURFEL 
University of North Carolina 
Law School 


a 


Les Etrangers et le Service Militaire. By Général Aram Karamanoukian. 
(Paris: Editions A. Pedone. 1978. Pp. 284. Index.) This volume is a re- 
vised version of General Karamanoukian’s 1972 doctoral thesis at the 
Faculty of Law, Economics and Social Sciences of the University of Paris. 
In his preface he states that his choice of subject was “motivated above all 
by the frequency with which military service is imposed on foreigners and 
with the scarcity of works on the subject.” Understandably, he emphasizes 
the nature and extent of French law and experience with respect to the 
use of aliens in the military service. 
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The substantive portion of the book is divided into two parts, the first 
dealing with the legality of the service of volunteers in an armed force 
other than their own, and the second with the imposition of military service 
on foreigners. Inasmuch as both the practice BE states and what conven- 
tional international law exists on the subject permit individuals to volunteer 
for service in armed forces other than those of their own country, there is 
‘little to be said concerning the first part of the book, except that Karaman- 
oukian appears -to be somewhat naive in accepting it as a fact that the - 
members of the so-called “Chinese People’s Volunteers” in Korea were true 
individual volunteers. Surely, to a career military officer, when a million 
men, completely trained, organized, armed, and supplied, appear almost 
overnight in combat in the territory of an adjoining state, there should be 
at least a mental question raised as to the validity of the claim that,they are 
actually “volunteers.” , 


Karamanoukian asserts that the practice of states and customary inter- 
national law both deny the right of a state to require military service in 
time of peace from an alien residing within its territory, and determines 
that, to a greater or lesser extent, this rule is or has been disregarded by 
France, the United States, Norway, and Australia. He concludes that the 
same rule is applicable in time of war and here determines that, again to 
a greater or lesser degree, the rule is not followed by France, the United 
States, Great Britain, and Australia. Finally, he finds that involuntary ` 
military service by residents of an occupied territory in the armed forces 
of the occupying power is “the most shocking” instance of the imposition 
of military service on an alien. (As he points out, this practice has now 
been specifically outlawed by Article 51 of the Fourth (Civilians) Geneva 
' Convention of 1949. ) . | 


After reading this book, one wonders whether the U.S. practice of includ- 
ing aliens in the draft, which resulted in retaliatory legislation by France, 
was really worth the effort. | 

Howard S. LEVIE 
St. Louis University Law School 
( Emeritus) 


Applicable Law in International Commercial Arbitration, By -Julian 
D. M. Lew. (Dobbs Ferry: Oceana Publications; Alphen aan den Rijn: 
Sijthoff & Noordhoff, 1978. Pp. xxviii, 632. Index. $45.) This com- 
prehensive work contains source material that is mostly unpublished and 
_ barely available elsewhere. The law to be applied in arbitrating inter- 
national disputes by. the express choice of the parties or by their implied 
autonomy, and also more often by arbitrators, both in its procedural and 
substantive aspects, is one of the most unsettled arbitral problems. Many 
awards rendered under the rules of arbitration institutions, e.g., the Inter- 
national Chamber of Commerce and regional arbitration bodies of Eastern 
Europe, and also in ad hoc arbitration, are investigated in detail to deter- 
mine the practice of arbitrators in applying the various principles prevailing 
at the seat of arbitration, which often restrict the arbitrator's discretion in 
applying the law. Not only are the appropriate conflict-of-laws rules con- 
sidered but also the impact of public policy in its national and international 
aspects. The latter is decisive when enforcement of awards is sought in a 
country other than the one in which they were rendered. 


As stated in the preface by Francois Rigaux, “this work offers both the 
practitioner and the researcher an original source of solutions relating to 


A ; 
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the determination of the applicable law by private arbitrators.” The book 
illustrates in its case-by-case study the various instances in which arbitral 
awards will contribute to the development of a lex mercatoria of dispute 
settlement in international trade. | 
pi MARTIN DOMKE 


Durchsetzung von Vertragsenspriichen im Auslandsgeschäft. Klage 
vor dem Schieds-oder Staatsgericht im Inland oder Ausland. By Heinrich 
Nagel. (Berlin: Berlin Verlag, 1878. Pp. 389. DM 48.) Based on long prac: 
tical experience in the various forums of dispute resolution, Heinrich Nagel, 
retired vice president of a German appellate court, deals with the en- 
forcement of foreign trade claims through actions before arbitral tribunals 
or state courts on the municipal or foreign level. By means of a broad 
comparison of European laws and those of the United States and Canada, 
' he considers the essential aspects of arbitration agreements, their enforce- 
ment and the execution of awards, and the effects of various international 
arbitral conventions and bilateral treaties. | 


Of special. interest are the extensive chapters devoted to the difficulties a 
foreign claimant encounters in court procedures in various countries, which 
- are demonstrated by many ‘examples of service of papers, presentation of 
evidence, application of law, conflict of laws, and public policy concepts. Ref- 
erences to the case law and literature of the Anglo-Saxon systems of arbi- 
tration and court procedure offer good sources for further research on im- 
portant aspects of the settlement of claims arising out of foreign trade | 
relations.. | | ’ a 

MARTIN DOMKE | 


{ 


Rohstofferschliessungsvorhaben in Entwicklungslindern. Teil 1: Intet- 
essenrahmen, Verhandlungsprozess, rechtliche Konzeptionen. (Mining 
Ventures in Developing Countries. Part I: Interests, Bargaining Process, 
and Legal Concepts.) By Christian Kirchner, Erich Schanze, Fabian G. 
von Schlabrendorff, Albert Stockmayer, Thomas W. Walde, Michael 
Fritsche, and Reinhard Patzina. With an English summary by Ralph W. ` 
Beha. (Frankfurt am Main: Alfred Metzner. Verlag, GmbH, 1977. Pp. 413. 
DM 112.) Fifty-five metal-mining projects in developing countries serve as 
the empiric basis for this study by a group of German lawyers in their in- | 
vestigation of relevant aspects of agreements relating to the exploitation of 
metallic minerals between states and foreign investors. It is the first part of a 
projected two-volume set, the second part of which will concentrate on 
specific legal: problems arising from the application of such agreements. 


After an interesting survey of the international commodity market's 
economic background, and the sociological and environmental implications 
of foreign mining activities in developing countries, light is thrown on their 
political situations and on the interests of those involved, namely home state 
of the investor, investor, hest state, and international organizations. Under 
the title, Institutionalization and Codification of Interests, national in- 
vestment and mining laws, international investment, taxation, and com- 
modity and other agreements are dealt with. 


In contrast to the short chapter. on protection of foreign investment, 
which describes well-known legal devices, Thomas Walde’s thoughtful con- 
tribution, Functions of the Contract and the Negotiation Process, con- . 
vincingly demonstrates the limited role-of the written agreement in the 
host state-investor relationship, thus emphasizing the importance of sub- 
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sequent negotiations. It illustrates the continuing aptness'of Richard . 


Powell’s decade-old statement: “The signing. of a concession agreement is 
only the invitation to the ball. The dancing starts later, and the participants 
may find fast fandangos interspersed in the stately quadrilles.” * By applying 
modern game theory, Walde analyzes: many possible areas of conflict an 
the respective negotiating power of each party, but never loses touch with 
realities. Erich Schanze’s' last chapter on Forms of Contractual Arrange- 
ments, which discusses structure and development of different categories of 
agreements, is also worth reading. The English summary by Ralph Beha 
very well reflects the substance of the study. : ' 


In spite of occasional unnecessary repetitions (e.g., commodity agree- 


ments ‘are dealt with in three different places: pp. 45 et seq.; 188 et seq., and 


277 et seq.), and the lack of a subject index, the present study is an ex- 
cellent continuation ‘of the work initiated by David N. Smith, Louis. T. 
Wells, Jr.,2 and the reviewer.* The interdisciplinary approach used by its 
contributors throws new light on the complex relationship, between states 


and transnational corporations in the metallic industry. I look forward to. 


` 


the second volume. 


PETER FISCHER. 


Institut für Völkerrecht und 
Internationale Beziehungen 


University of Vienna 


Fetwa und Siyar. By Hilmar Krüger. (Schriften der Max Freiherr von 


Oppenheim Stiftung No. 10.) (Wiesbaden: Otto Harrassowitz, 1978. Pp.. 


190. Index. DM 58.) This study is based on Kriiger’s Ph.D. thesis which 
he submitted’ to the University of Cologne. His aim is “a presentation of 
the legal rules applied in the Ottoman Empire from the 17th to the 19th 


_ century which regulate in some form international legal problems.” 


As his sources Krüger used Ottoman fetwa collections. A fetwa is the 


opinion of a legal expert, a mufti, on legal questions put before him. These. 


questions as a rule only give the abstract legal problems presented by the 
case. The mufti’s answer is often brief. In the Ottoman Empire there was 


~ 


a hierarchy of these legal experts with the Sheykh iil-Islam in Istanbul as — 


its head. - 


The ideal of the Muslim community was Islamization of. the whole world. 
As that proved impossible, the world became divided into the dar al-Islam, 
the region whose inhabitants followed the tenets of Islam, and the dar al- 
< harb, the region of the nonbelievers, with whom treaties could be con- 


cluded but with whom the.Muslims were basically in a state of war. To 


regulate hostile as well as peaceful relations with other nations a spécial 
' branch of the law, called siyar, was created. Questions dealt with-in. the 
_ chapters concerning the siyar in important fetiva collections are those, pri- 
marily discussed by Kriiger. He also supplies brief biographies of the 
authors of those collections: Kriiger’s book is a well-organized study and 
a welcome addition to recent German monographs on Islamic law. - It 


1 Powell, LAMCO: A Case Study of a Concession. Contract, 61 ASIL Proc. 89 (1967). 
' 2... T, Weis, Necotiatinc Turrp-Worip MINERAL AGREEMENTS: PROMISES AS 
PROLOGUE (1975). ° i 


3P, FIiscHER, DIE INTERNATIONALE Konzessron (1974); reviewed in 69 AJIL 912 


(1975). . l : s 
1 For an excellent detailed discussion of these problems, see M. Kuappurr, THE 
IsLamıc Law or NATIONS, SHAYBANT'sS Sryar (1966); reviewed in 62 AJIL 521 (1968). 
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should be of value to all persons interested in the treatment of problems in- 

volving international law gnd the law governing aliens in the Ottoman 
Empire from the 17th to the 19th centuries. 

HERBERT J. LIEBESNY 

The George Washington University 

Law Center 


Self-Determination from Biafra to Bangla Desh. By J. N. Saxena (Delhi: 
University of Delhi, 1978. ?p. 151. Bibliography. Rs. 25.) In this book, 
Saxena grapples with the concept of self-determination as it applies to the 
rights of ethnic minorities within a state to secede by comparing and con- 
trasting the situations leading to the formation of Bangladesh and the 
attempted formation of Biafra. . 


The style is somewhat erratic and the book is marred throughout by 
typographical errors as well as errors in spelling and grammar. But the 
reader who is prepared to put up with these defects may find a useful dis- 
cussion of the problem. ; 


Saxena takes the position that the concept of self-détermination has 
achieved the status of a primciple or even a rule of international law in the 
traditional colonial situation. Otherwise, it is merely a standard that must 
be dealt with in each case cn its own merits. What he appears to be saying 
is that a set of standards ex:sts that can be applied to each case on its own 
merits. One is thus prepared for a study that applies those standards to 
the two situations and contrasts them in those terms. Instead, Saxena 
concludes that the Pakistan: domination of East Fakistan was really a case 
of colonialism since the western region persisted in viewing the eastern 
region as existing for its own benefit. His warning to other states against 
this sort of behavior is valuable. But then he dismisses the Nigerian civil 
war as a tussle between regions for domination of thé country and therefore 
not a case of colonialism. His arguments on this score are not convincing. 
It is hard to resist the inference that here we have an example of the 
writing of history by the winner. 

JEROME B. ELKIND 


Colloque de Strasbourg. Lea Circulation des Informations et le Droit 
International. Published b7 Société Française pour le Droit International. 
( Paris: Editions A. Pedone, 1978. Pp. xii, 365.) This volume contains an 
account of the colloquium cf the French Society of International Law held 
at the University of Strasbcurg in June 1977. While the annual meetings 
of the French Society normally deal with more prosaic topics such as the 
law of the sea, this time tke organizers deliberately chose a subject that is 
still in the process of development and about which views conflict sharply: 
international law and the Fow of information. Dissemination of informa- 
tion was interpreted broad_7 to include radio, television, films, and records, 
as well as the press. 


The subject was broken down into three major subdivisions: (1) Free 
Flow of Information and Sovereignty; (2) International Collaboration for 
Information Flow; and (3) Agents of Information. Four major papers were 
presented under subdivision (1), ranging from the’ position of the Third 
World nations on information flow to information flow between East and 
West Europe., Five papers were presented under subdivision (2), in- 
cluding such subjects as direct television broadcasting by satellite, the work 
of UNESCO in the field cf information exchange, and the problems in- 
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volved in patents and copyright. Subdivision (3) included problems of 
protection of foreign press correspondents, press correspondents in time of 
war, the international legal status of press agencies, and the impact of the 
Helsinki pact on cooperation between journalists. Appended to each sec- 
tion is a report on the discussion of the papers as informative as the papers 
themselves. l 


Although the results are mixed, on the whole the experiment was a 
definite success. In contrasting the resources of the entire meeting on a 
single subject, the French Society was able to cover more ground and in 
greater depth than is usually seen in meetings of this type. Issues were 
clarified and the broad outlines of the development of international law 
on this important subject were sketched out in an exemplary manner. This 
volume will take its place as a major source on the subject for a long time 
to come. 

GEORGE A. CODDING, JR. 
University of Colorado at Boulder 


Maritime Flag and International Law. By Nagendra Singh. (Leiden: 
A. W. Sijthoff, 1978. Pp. xxiii, 161.) This book is based upon a series of 
lectures by Nagendra Singh, vice-president of the International Court of 
Justice, sponsored by the foundation memorializing Shri M. A. Master, a 
pioneer in the Indian shipping industry. It opens with an elaborate ex- 
position of the unique relationship between a state and the ships that fly 
its flag. The authority to establish a flag-state relationship is identified as 
an attribute of sovereignty, since only an independent state can establish a 
merchant fleet flying its flag. The analysis rests heavily on data drawn from 
United Kingdom precedent and on the powers exercised by the Indian 
Government prior to and after India gained independence. 


Singh tends to belabor his points unnecessarily. The book’s readability 
could have been greatly enhanced by determined editing. Nevertheless, it 
helps fill a notable gap in the literature of maritime affairs. 


The most valuable feature of the work is its extensive treatment of the 
phenomenon of “flag discrimination.” While acknowledging that some forms 
of discrimination against foreign vessels, such as higher port dues and taxes, 
are contrary to international law, the author argues that cargo allocation, 
or the reservation of cargoes in favor of a national merchant marine, is not 
prima facie illegal. Citing international agreements and instances of state 
practice to support his case, Singh asserts that cargo allocation, subject to 
“reasonable” limitations, is justifiable. To qualify as “reasonable,” such 
` allocation must constitute a measure of national development, preserve the 
principle of equal treatment for all foreign flag ships, and stop short of 
monopolizing all cargo for the national fleet. In Singh’s view, such a course 
is necessary for a developing country that otherwise would not be able to 
exercise its sovereign right to build a national merchant fleet to carry its 
trade and protect its national interests. 

i Cart, HAaroLp J. SUTPHEN, USN 
The National War College 


Kontiguitat als Erwerbstitel im Völkerrecht. By Dieter Schenk. (Ebels- 
bach: Verlag Rolf Gremer, 1978. Pp. xi, 185.) The first part of this book 
on contiguity as a title for the acquisition of territory in international law 
relates to state and judicial practice; 50 pages are devoted to polar ter- 
ritories and regions, and 40 to 18 cases. The second part deals with the 
principles applicable to “natural contiguity” and conflicting contiguity and 
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occupation (effective or symbolic). The volume also contains an English 
summary, and an extensive alphabetical bibliography in English, German, 


.and French. i 


Schenk analyzes the subject :n a clear, precise, and concise manner.’ 


Although he does not consider the practice of the delimitation commissions 
and contiguity as it relates to sea or space problems, his book is an excellent 
basis for more exhaustive research. k | | > 
a PAUL REUTER 

Faculty of Law 

University of Paris 


Mezhdunarodnoe Pravo: Bib Kographiia 1917-1972 gg. (International 
Law: Bibliography 1917-1972.) Edited by D. I. Feldman. (Moscow: 


ographies, it seems, play a part in the ideological struggle between competing 
social and economic systems, just as textbooks do. The editor of this 
notable bibliography of Soviet works in both public and private inter- 
national law appends a fascinating introduction on methodology of com- 
pilation. He directs his barbs at Western cold warriors, and notably a 
German volume of 1963, for the periodization of Soviet works to give the 
impression that they vary in their approach to international law from 
period to period. To the editor, Soviet writing has never varied from the 
start, its position being that international law has always been “serving the 
interests of peace, peaceful coexistence of contrasting social systems and 


‘the interests of collaboration of p2oples on the basis of equality.” 


To make his point, the editor arranges the works not by historical periods’ 
but by topics familiar to international lawyers everywhere. Judging from 
the number of entries under each topic, current writing concentrates on the 
United Nations and its agencies. Wherever translations of a book or article 


‘or a review of it have appezred in Eastern Europe or the West (including 


AJIL), they are noted, although:the editor says he has had trouble finding 


everything because of inadequate indexing. He does, however, praise the, 


Index to Foreign Legal Periodica-s, especially for giving attention to Soviet 
works. He contrasts this atcention with the earlier Western policy of ignor- 


The future focus of Soviet worx will evidently be the impact upon inter- 
national law of the “scientific and. technological revolution.” This.term was 
prominent in the speeches st the Twenty-fifth Communist Party Congress 


(1976), and all Soviet lawvers are giving priority to determining its pos- 


sible impact on every branch of law. Obviously, international law is also to 


~ be included in research. 


This volume is of such importance that it should be in every research 

ı library where readers are able to use Russian language sources. 
. Joun N. HAZARD 
Columbia University School of Law 


Spory Miedzynarodowe. Studium Prawno-Polityczne. By Marian 
Iwanejko. (Warsaw: Panstwowe Wydawnictwo Naukowe, 1976. Pp. 276. 
Z1.50.) Marian Iwanejko’s book 3n international conflicts is the most com- 
prehensive study of the peaceful settlement of international disputes ever 
published in the Soviet bloc. Its subtitle, Legal-Political Study, correctly 


` reflects the authors methodology; he analyzes the applicable provisions of 
. international law and endeavors to confront existing theories realistically. 
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Iwanejko’s thesis, in contradistinction to the official Soviet theory, mini- 
. mizes the conflicts between socialism and capitalism and between the “rich” 


North, and the “poor” South. He believes those conflicts should neither be | 


“demonized” nor regarded as the “primary source” of all other conflicts (p. 
15). The methods of settlement which he recommends and analyzes are 
universal, that is, between 'the blocs, and even within them. He rejects as 
obsolete the old differentiation between legal and political disputes and 
. stresses new nonjudicial procedures. 


Iwanejko does not analyze the international.conflicts which arise on the 
subject of human rights although he understands their importance and 
mentions the problem. He discusses semantics and considers the meaning 
of dispute, conflict, quarrel, controversy, and so on. They are important 
for the Polish reader and for. futher evolution of the doctrine of international 
law in Poland, but they are of less interest to non-Polish readers. 


Iwanejko’s monograph is a valuable presentation of current developments 
in the field of the settlement of international conflicts. l 
© MæczysLAw MANELI 

| Queens College of the 
| City of New York 


4 


Extradition to and from Canada. Second Edition. By C. V. LaForest 
with the assistance of Sharon A. Williams. (Toronto: Canada Law Book 
Company Limited, 1977. Pp. xxv, 289. Index. $20.) A number of modern 
monographs on international extradition are available but few concentrate 
on the law and practice of one country. In examining extradition to and 
from a Commonwealth country, LaForest broke new ground with the pub- 
lication of the first edition of this work, and the appearance 18 years later 
of a second edition is to be as warmly welcomed as the first. This full 
study of the law and practice of Canada, which includes reference to au- 
thorities from’ other Commonwealth jurisdictions where Canadian prece- 
dents are lacking or invite comparison or contrast, yields a rich store of 
information that is invaluable to the practitioner and the scholar. 


The book is exceptionally well presented and arranged. The authors 
cover the Canadian law of extradition concisely and comprehensively, 
aiming to state the law rather than to criticize it; where the law is in doubt, 
however, possible solutions are canvassed objectively. The appendices 
containing the applicable legislation and a table of extradition crimes cor- 
responding with treaties will be found especially. useful by the practitioner. 


Unfortunately, the second edition appeared just before the introduction 
into the Canadian Parliament of the Fugitive Offenders Bill which pro- 
posed substantial changes? in: the extradition laws applying between 
Canada and Commonwealth countries. Another important recent develop- 


ment has been the treaty between the United States and Canada, signed ~ 


on March 2, 1977, providing for the execution of penal sentences and for 
the transfer of prisoners between the two countries. This new departure is 
noted in the book, but, because the treaty had not entered into force, it is 
not discussed at length. | | 


It is of interest to learn that the power, long dormant, to apply the Ex- 


tradition Act of Canada to foreign countries in the absence of a treaty was. 


1 Most of the changes were based on the Commonwealth Law Ministers’ Scheme . 


agreed to at London in 1966. The bill was withdrawn and redrafted but still had 
not passed Parliament by May 1979. 
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exercised in 1974 in relation to the Federal Republic of Germany; Canada 
has thus now joined Australia in breaking the logjam of Commonwealth 
prejudice that has hitherto confined extradition to countries with which 
treaties have been concluded. ` 

I. A. SHEARER 
University of New South Wales’ 


Modernization and the Transformation of International Relations. By 
Edward L. Morse. (New York: The Free Press; London: Collier Macmillan 
Publishers, 1976. Pp. xix, 203. Index.) Morse’s extended essay on the 
effects of modernization an the international system deals thoughtfully 
, with both theoretical and empirical bases for the rapidly evolving change - 
which the industrial revolution and its concomitants have brought to the 
content and methodology of foreign policy, to the whole nature of the 
international system, and to the basic values of international law. Ac- 
cordingly, his book will be of mejor interest to a wide range of readers. 


Apart from a provocative overview set forth in his introduction and first 
chapter, and a valuable concluding chapter of implications and summary, 
Paradoxes in Contemporary International Society, Morse’s approach is, ` 
essentially, in three steps. First, he states, with incisive detail, the cen- 
tral position of the Peace of Westphalia in the derivation of the classical 
concepts of international Jaw and the conventional precepts of. inter- 
national practice. Second, he traces the ideological alternatives to 
such classical-conventional doctrines posed by liberalism, Marxism and 
nationalism—ideologies themselves affected by the components of modern- 
- ization. Third, he delineates from an empirical point of view the nature 
and causation of. the actual transformations in foreign policies, the inter- 
national system itself, and the values of international law that have oc- 
.curred and are occurring. 


Morse’s intention is descriptive, not prescriptive. - The essay does not 
- purport to be a how-to book, and is meticulously, indeed almost obsessively, 

‘nonnormative in tone. Nevertheless, specific conclusions are reached of 
interest not merely to the academic world, but to foreign service officers and 
arms control negotiators. 


Morse finds that the trend is to move away from the traditional concept 
of the state as the only sc-dject of international law and that the major 
movement is toward international interdependence. Contrary to traditional 
liberal optimism, however, he finds that these trends toward international 
interdependence may be ultimately destabilizing. In his view, the difficulty 
of controlling events external to the state has become the single most im- 
portant inherent problem of foreign policy. 


Well documented with references to the applicable literature, Morse’s 
book, not really easy reading, is thoroughly enjoyable, and constitutes a 
valuable analysis of many vital problems. - . 

HERBERT R. SILVERS 
Of the Tennessee and 
District of Columbia Bars 


_ 1 Most students of the history of international Jaw would agree with the emphasis on 
Westphalia. See the caveat by Inis L. Claude, Jr., in Pot. Sci. Q. 716-17, (1977).. 
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Written by some of the world’s most 
knowledgeable and respected authorities, 
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. THE BALANCE OF POWER IN INTERNATIONAL LAW: 


A ‘HISTORY: OF AN IDEA 
By nee Vagts and Detlev F. Vagts * 


The existence of a aiant relationship haved the concept of the 
balance of power and international law would be regarded as ‘improbable 
by most modern international lawyers. They: would think of the balance 
as a wholly obsolete conception and, in any case, as a part of international” 
policy, or worse, part`of cynical Realpolitik rather than of law. Earlier 
generations of jurists, however, did see international’ equilibrium either 
as an integral part of the system of mles of the law of nations or at least 
as a necessary precondition to the existence of such-a law. Such a view 
of. the interrelationship was never unanimous; indeed, there were in the 
past many legal observers who saw the-balance of power as an obstacle 
to the. development of. an international legal order based on something 


more moral than force alone. This -article is devoted to a study of the | 


relationships between those two concepts as seen by the publicists who 
created the corpus of international law, principally during the period from 
the Peace of Westphalia in 1648 to the outbreak of World War I in 1914. 
. It is not a study of the balance of power at large—a topic to which vol- 


. umes might be.dedicated+—but only of that .idea’s relationship with law.. 


The relationships in question can. be divided into several categories. 
Most directly, international law might make it an obligation of states to 
maintain the’ balance of power and: label as international wrongs those 
actions. that undermined” the balance. In fact, the most evidence for an 
international law rule can be found for a supposed rule that is more or less 
the converse: states are privileged to. take actions that would otherwise 
' be unlawful if doing so would contribute to the maintenance or restora- 
tion of the balance. Thus, they may intervene in the affairs of other states 
and even make war in order to redress the balance. This rule is, in effect, 
an extension of the law of self-defense. It is the easier rule to sustain in 
the real world of nations since it does not involve attempts to restrain 
powerful rulers from doing what' they feel. the need to do. . 

The balance concept finds another-role in international law by shaping 


the form taken by international agreements. Implicitly, as in the case 


of-the Peace of Westphalia (1648), and explicitly, as-in the Treaties of 
Utrecht (1713) and Paris (1814), a treaty may be founded on the equi- 


_ * Ph. D. (University of Hamburg); of the Board of Editors, respectively. . Unless the 
footnote indicates that an English edition of a work was used, translations are by 
the authors or their research assistant, Ms. Julia Heller. 

1 For histories of the balance of power idea in general, see the bibliography in 
E. GULICK, Europe's CLASSICAL BALANCE OF Power (1955). Perhaps the most exten- 
~ sive single review of the legal writers is in A. Sruscuirz, DE L'EQUILIBRE POLITIQUE, 
DE LEGITIMISME ET DU PRINCIPE DES Nationauirés (1893). A briefer lawyer’ s review‘ 
appears in Nys, La Théorie de l'Equilibre Européen, 25 REV. DROIT INT'L ET LÉGIS, 
COMP, 34 (irg sér., 1893). ; 
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librium principle? That fact can serve as a guide to interpreting the 
agreement. While such treaties are seldom subjected to construction in 
conventional adversary proceedings, arguments about their meaning have 
turned on the way they carry out the balance concepts of their drafters. 
It may also be argued that th need to preserve the balance permits the 
violation of treaty obligations, either as a superior mandate or as bringing 
the doctrine of rebus sic stant-bus into play. 

At the most general level, thinking about the balance of power has 
helped to shape the way jurists have constructed rules of international 
law. For centuries it affordec them a basis for considering the relation- 
ships of sovereign states as a system, It made them aware of the “second 
order” effects of actions by a single ruler: the likelihood that other states 
will respond in a way that must be taken into account. Balance of power 
theory, translated into action bv. the statesmen cf the Concert of Europe, 
even contributed to the first ‘entative form of international institutional 
structure. After the collapse cf medieval universalism and before the rise 
of collective security, there was no other pattern on which to organize 
an international community so as to restrain the use of force, except 
through moral constraints on the will of rulers. During the period we 
study here, the international law of peacekeeping tended to be little more 
than a set of admonitions seeking to capture the conscience of the king. 
In a period without even the rather frail institutions that now decorate 
the international scene, it is not surprising that such rules tended to be 
moralistic and, hence, to lack the precision and sharpneéss of edge that 
characterize legal rules hammered out by domestic legislatures and 
judges.* Thus, the impressioristic quality of balance of power concepts 


2 On Westphalia, see Gross, The Peace of Westphalia 1648-1946, 42 AJIL 20, 27 
(1948). On Utrecht see the text ef the Treaty of Friendship between Great Britain 
and Spain, 13 July 1713, 28 Consol. TS 295, 325-26, and the references to balance~ 
and equilibrium in the renunciatiors by the French and Spanish Bourbons, 1 MAJOR 
Peace TREATIES IN MoperNn History, 1648-1967, at 183, 187, 195, 196, 197, 200 
(F. Israel ed. 1967). On the post-Napoleonic settlement, see in general E. GULICK, 
supra note 1. Balance of power language appears in the first Peace of Paris (separate 
and secret art. I), 63 Consol. TS 191. It also appears in various of the alliances against — 
Napoleon. 63 Consol. TS 83, 84,.¢1 (Chaumont, 1 March 1814); €2 Consol. TS 416, 
420 (Teplitz, 3 Oct. 1813); 62 Cersol. TS 307 (Reichenbach, 16 June 1813). For 
other early treaty references, see K. G. GUENTHER, 1 EUROPÄISCHES VOLKERRECHT IN 
FRIEDENSZEITEN 346-57 (1787). 

3 See Anderson, Eighteenth Century Theories of the Balance of Power in R. HATTON 
& M. ANDERSON, SrupiEs in DireLomatic History 183, 191 (1970), citing a 1685 
tract published in Cologne; P. Jessur, A Mopenn Law or Nations 150 (1948): “For 
political treaties and for the invocstion of political changes in. the balance of power, 
the doctrine [rebus sic stantibus] is pernicious”; A. McNair, THe Law or TREATIES 
682 (1961): 


[British Governments] do not recognize the doctrine that changes in the balance 
of power, or in the relative strength and influence of the contracting parties, or in 
other circumstances of this nature,can be advanced either as a ground of the 
discharge of a treaty ipso facto, or as entitling one party to terminate or mo 

a treaty without. the consent of the other. 


4 See p. 579 infra. 
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and their fundamental unenforceability were characteristics also of most 
of the rules of international law relating to war and peace. - This lack of 
sharp definition made it hard to describe the connections between the 
balance of power and international law and easy to- explain why jurists 
should have taken conflicting positions as to that relation. Indeed, the 


situation was complicated by the fact that, as far as the study of inter- 


national law was concerned, the line between professional jurists and 
students of foreign relations, historians, and publicists was not oe as 
sharply as it is today. 

Finally, one must cope with the multiple meanings that have been given 
to the term “balance of power.” Inis Claude’ distinguishes a number 
of different usages: (1) balance as a descriptive term for an existing equi- 
librium of power; (2) balance as a condition of disequilibrium (as in a 
“favorable balance of power” or a “reversal of the balance of power’); (3) 
balance as a policy of preserving a power equilibrium; (4) balance as 
a largely automatic system for restoring an equilibrium once disturbed; 
and (5) balance of power as a symbol for realism—‘“he-manness” in the 
study of international relations. In the discourse of international lawyers 
the real emphasis must be on the third of these usages, for the lawyerlike 
questions revolve around the basic issue: What steps can or must a state 
take to preserve or restore equilibrium? Lawyers, however, do think 
about the first and fourth meanings of the term, especially when they talk 
about the balance of power as a precondition of international law. Some- 
times they further confuse the issue by using the term “law” to denote. 
ene observed in the real world rather than legal or moral com- 
mands.® 


BEFORE THE PEACE OF WESTPHALIA 


Conditions in the medieval period were not ripe for a developed balance 
of power theory or, for that matter, for a law of nations in the modern 
sense.’ Most critically, medieval scholars saw their Europe, as much of 
the world as they cared to know about, as essentially one people.’ That 


. European unity combined a.unity of religion with one of law and one of 


politics. The unity of religion was presided over by a genuinely inter- . 
national church that gave a universal international organizational structure 
to a religion that recognized neither East nor West. The unity of law was 


-5 I. CLAUDE, POWER AND INTERNATIONAL RELATIONS 12-39 (1962). See also Pol- 


lard, The Balance of Power, 2 J. Brrr. INTL Arr. 51, 55 (1923): 


[I]f we turn to the Oxford English Dictionary, we find that “balance” itself is a 
word whose various meanings are collected under twenty different heads. The 
word “of” has sixty-three similar headings, and “power” eighteen. I leave it to 
mathematicians to calculate how many erent meanings can by permutation 
and combination be extracted from the three words together... . 


6 See,. e.g, Thompson, Toynbee and the Theory of International Politics, 71 Por. 
Scr. Q. 365 (1956) and pp. 572-73 infra. 

TOn the transition from medieval to post-medieval international law and relations, 
see generally G. MATTINGLY, RENAISSANCE DipLomacy (1971); W. Scuirrer, THE 
LEGAL COMMUNITY OF MANKIND 16-29 (1954). 
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fostered by the church courts and by the. civilian — who dineated 
to retrieve the law of the Roman Empire. It is true that local customs 
and legislation blurred that unity, particularly in northern Europe, -but 
not so far as -to destroy the sense of lawyers that there was an overall 
structure of European law. Political unity, the most fragile of all, was 
symbolized by the emperor. Long after the reality of power had slipped 
from the grasp of‘ increasingly Zeeble emperors, lawyers tended to see the 
imperial power as a legitimate legal claim. All the force-of Roman tradi- _ 
tion pushed in that direction, end the absence of sharply defined nation- 
states meant that the dissoluton of the European imperial community 
was not contrasted against any other system. The boundaries of European 
states were criss-crossed by relations of vassalage, and the quantity of 
interaction between states as such was low in an age of slow and pie 
„carious transport. | 

So long, then, as nation-states were not thought of as the basic building 
blocks of society, the concept of balancing them never camé to the. fore. 
' While it is not impossible for concepts of balancing to play a role in the 
internal legal system—witness the National Labor Relations Act or’ thé 
antitrust laws—they do not ordinarily play a major role within a system 
that is seen as capable of legislating for its components. Significantly, 
those representations of balance of power that have survived from the 
later Middle Ages have to do with the relationship between the pope and 
the emperor, two powers that were each unwilling to concede primacy to 
‘the other and in fact coexisted by virtue of the interplay of their i ah 
spiritual and temporal fozces.® - 

The first rehearsal for the belance of power took place in 15th-ceritury 
Italy. By that time the asserted overlordship of the emperor was- no | 
longer taken seriously -soùth oZ the Brenner. The Italian city-states re- ` 
garded themselves as alone ani apart in a space where the struggle for - 
survival was governed only by <orce and guile. Because of their closeness. 
and their ability to mobilize men and resources quickly, they had to live 
‘in a condition of constant readiness to react by their own forces or through 
alliances and arrangements with their fellow, governments, basically five 
major powers plus a variety of lesser states.°. In this atmosphere, it natu- 
rally occurred to observers to see the maneuvers essentially as balancing 
' operations. Most memorably, the historian (and former papal official) 
_ Francesco Guicciardini (1482-1540) credits Lorenzo de Medici with origi- 
nating and practicing equilibrium theory;** however, it does not seem 
that any of ‘the Italian historiens or politicians came to see the balance 


. 8A. Vagts, The Balance oj Power: Growth of an Idea, 1 Wortp Pou. 82, ` 89-92 
` (1948). 

®G, MATTINGLY, supra note Ta 

10 F, GUICCIARDINI, HISTORY OF ITALY FROM THE YEAR 1492 TO THE YEAR 1532, at 
86-87 (C. Grayson trans. 1964), quoted in Nys, supra note 1, at 36-37. The English 
lawyer Phillimore refers to the balance as “first worked out by the scheming Italian 
politicians of the middle ages.” R. PHILLIMORE, i COMMENTARIES ON INTERNATIONAL 
Law 481 (2d ed. 1871). 
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of power as connected. with sieniationdl law, itself a very indefinite body 
just beginning to emerge from the corpus of internal: civil’ jurisprudence. 
The history of international law.and of the balance takes a detour in 


the 16th century. In the wake of Luther and Calvin, religious wars’ 
devastated the’ Continent. So long as religious animosities were crucial, 
_ relations between. states-could not be governed’ by a secular Realpolitik’ 


that would cause states to shift alliances according to changing perceptions 


of power relations and national interest.. Consider the jurists of the Span-. 


ish school of international law, in which some historians see the origin 


-of modern international law. To them the chief questions—like that of 
the “just war’—were-to be referred to fundamental religious principles — 


of right and wrong. A prince with truth and justice on his side had a 


_ Clear right, even duty, to act as morality | indicated, even to the point of. 


initiating war.”* 

The first legal scholar to point the way to the balance of power ‘as a 
factor i in a secular international law was probably Alberico Gentili (1550- 
1608). Gentili, a Protestant Italian who established himself as a refugee 
at Oxford, represents an Italianate influence. Instead of finding a Prot- 
estant religious justification for war, he rejected the entire idea that 
religion could make a war just. Instead, he argued that the need to 
forestall the “planning and plotting” of universal dominion by Spain justi- 


fied opposition by a defense “which anticipates dangers already meditated 


# 


and prepared.” In that context he drew upon the example of Lorenzo | 


de Medici, whose “constant care” it.was that “the balance of power should 


be maintained among the princes of Italy.”1* His contemporary,’ the 
- lawyer and theologian Matthew Sutcliffe, also appealed to the example 


of Lorenzo de Medici in justifying Elizabethan policies in the Netherlands 


‘that sought to counterbalance there the insatiable ambition of Spain." 
Somewhat later, Francis Bacon (1561-1626 ) sought to justify other hostili- 


ties. with Spain’ on balance of power considerations.**. 
Curiously, the man regarded as the founder of modern international 
law, Hugo Grotius (1583-1645), did not discuss the balance of power 


11 For an analysis of the Spanish school, gee. A. NUSSBAUM, Concise History oF 
THE Law or Nations 72-74, 79-93 (rev. ed. 1954). Some writers of the Spanish 
school did give some credit to heathen princes, emphasizing the judgment of the prince 


in determining a “just cause” and recognizing a good faith error as justification. . 


I. BROWNLIE, INTERNATIONAL LAW AND THE UsE oF Force BY States 9-13 (1963). 
` 122A, GENTILI, De lure BELLI -Lipni .TRes 38 (Carnegie Classics of International 


Law, trans. J. C. Rolfe 1933). See comments in I. BROwNiIE, supra note 11, at- 
‘11-12! (1963). r i i i 


13 A. GENTILL, supra note 12, at 65-66. Py 

14 Quoted in Nys, supra note 1, at 44. z E 

15 In his Considerations touching a War with Spain, Bacon gave as one of the rea- 
sons justifying the quarrel (in 1624), that a just fear is a good cause for a just, pre- 
ventive war. He refers with approval to the “good days of Italy” in which princes 
kept an “eye on one another, that none of them should overtop,” and at another point 


recalls that the watchfulness of monarchs would make them react to any taking of `` 


territory so as to “set the balance of Europe upright again.” 2 Wonks or FRANCIS 
Bacon 199, 205 (B. Montague ed. 1859). 
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under that title and his views tend to reflect negatively on ‘the en 


as for example: “Quite untenable is the position, which has been main- 
tained by some, that according to the law of nations it is right to take up 
arms in order to weaken a growing power which, if it becomes too great,. 
may be a source of danger:”** , He regarded it as “abhorrent to every 


_ principle of equity” to think “that the possibility of being attacked confers 


the right to attack.” He reminds us, in denying the justness of preventive 
war, that in human life complete security is never guaranteed. 


\ i ee | 
THe Perion or BALANCE UNDER AssoLUTISM (1648-1789) 


The Peace of Westphalia in 1648 is generally thought to represent the 
start of the balance of power period. ‘7 By that time the ordeal of the 
Thirty Years War had forced the European rulers to recognize that Catho- 
lic and ‘Protestant states would have to coexist in a balance of religions, 
that no crusade was going to settle the entire religious issue completely 
and forever.. The last vestiges of the supranational character of the Holy 
Roman Empire had been blown away. Indeed, the war had seen some 
curious alliances across the religious gulf. The treaty itself reflected a 
willingness to rely on a secular balance of forces, in its provisions that 
neutralized certain states and built up others so that they could more 
effectively counterweigh their likely antagonists. The particular equi- 
librium established in 1648 changed frequently during the 150 years that 
followed. The autocratic political structures of the European states made 
it possible for governments to shift sides with relative ease and without. 
consultation with any wide stratum of society. 

Thus, as the power of Spain dwindled, France became the basic object 
ef concern to the other powers: That concern reached its height with 


. the threat that Louis XIV would be able to combine, by inheritance, the 


strength of both France and Spain. The War of Spanish Succession, 
aimed at frustrating that union, terminated in the Peace of Utrecht of 
1713. The treaty declared that its aim was “establishing’ and stabilizing 
the peace and tranquility of the Christian world by a just equilibrium of . 
power (which is the best and most solid basis of mutual friendship and- 
of permanence and concord).”?8 As the. 18th century wore on, the in- 
creasing power of Prussia and the emergence of Russia_as a European 
power led to realignments. The best known of these is presumably the . 
“diplomatic revolution” of 1756 in which Britain allied itself with Prussia, 
and France with Austria, The balance of power was also called upon to 
justify the successive partitions of Poland among its more powerful © 
neighbors. - - | : 


sH, Giom, 2 De Jure BELLI AC Pion Len: Tres 18 (Carnegie Classics of 


International Law, trans. F. W. Kelsey 1925). See also id. at 173-75, Quite similar 


‘views were expressed by Samuel Pufendorf, 2 De June NATURAE Et GENTIUM Leni 


Ocro 1295-96 (Carnegie Classics of International Law, ed. C. & W. Oldfather, 1934), 
although he grants that in the presence of “just cause” it might be wise to take into 
account “an unusual increase in a neighbor’s power.” 

17 Gross, supra note 2, at 20. 18 See note 2 supra. 
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Throughout the period, Britain played the role of principal balancer, 
being freer behind its ocean bulwarks to throw its weight behind the 
momentarily weaker side. This role was recognized in the successive, 
annual Mutiny Acts that voted the continuation of a standing army “for 
the safety of this Kingdom, the Defence of the Possessions of the Crown 
of Great Britain and the Preservation of the Balance of Power in Europe.” *° 
In practice, the period from 1648 to 1789 was not one of great tranquility 
or international justice; the best that can be said for it is that in warlike 
adventures it saw a moderation that the years before and after it did not. 

The literature on equilibrium expanded many times over during this 
period.” ' Much of the writing was purely transitory. One need only men- 
tion a few titles such as the Bilanx justae potestatis of J. Woelrad Bodinus 
(1689), Specimen juris naturae de justis aequilibriis finibus of J. Georg 
Neureuter (1746), or Dissertatio de aequilibria alioque legali, juris gen- 
tium controversis pacis lucendae causae interposito of Ludwig-Erasmus 
Huldenberg (1720, 1748). To examine but one example: Nicolaus 
Hieronymus Gundling (1673-1731) was a university teacher but also . 
something of a court fool of Frederick William I of Prussia. According 
to Gundling, the jus praeventionis, not allowable to a private individual 
“in statu civitatis” but only to great lords acting “in statu naturalis,” could 
be employed under natural law. This would be true even though the 
side exercising that right had not yet been attacked but was merely in 
increasing danger from a state whose. power was on the increase. A ruler 
is entitled to draw his sword when the other party “is on the increase or 
stepping out of the balance, as one nowadays puts it.” The scope Gund- 
ling would have left to rulers is indicated by his comments that 


[a]ll the great conquérants who have stepped outside the balance... 
have not remained quiet, and cannot really be quiet ever. For great 
lords as such often have no religionem veram. When you are at home 
with them, they have chapels in which organs play, where prayers 
are being said and hymns sung; but as to interests and statesmanship 
all goes according to the interests. .. . 


Of far greater significance to the history of international law was Christian 
Wolff (1679-1754), who has been called “the most typical representative 
of the German enlightenment.” A scientist and. rationalist, he attempted 
to develop a natural law theory based on human equality and a contractual 
theory of the state: his treatise, The Law of Nations Treated According to 


~ The balance of power phrase in the statute was first included in 1726 (13 Geo. 1, 
at 287). We last find it in 30 Vict. c. 13 (1867). It is omitted in 31 Vict. c. 14 
(1868) and thereafter, 

20 For references to the literature of this epoch, see E. KAEBER, DIE IDEE DES EURO- 
PAISCHEN GLEICHGEWICHTS IN DER PUBLIZISTICHEN LITERATUR vom 16, BIS ZUR MITTE 
DES 18. JAHRHUNDERTS (1907). 

21 N. H.. GuNDLING, AUSFUHRLICHER DISCOURS UBER DAS NATUR-UND E ATE 
112-13 (1734). An apologist for the next king of Prussia, Frederick the Great, was 
Justi, who argued that the balance of power represented envy and formed no stable 
basis for peace. Dre CHIMARE DES GLEICHGEWICHTS von Europa (1758). See E. 
KAEBER, supra note 20, at 114-24. 
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a Scientific Method, is part of an eight-volume treatise on ais law of | 
nature. Wolff believed in a society of nations with a set of obligations ` 
‘deducible from natural law. In the society of nations as it is, the balance 
_of power has a special role. 22 


If nations were to live by such a standard of ethics, that ies would ` 
. perform for each other duties which by nature they owe, and if some 
would not injure others for their own advantage, equilibrium among 
nations would be of no use, as there would be no wars to be feared. 
Since the contrary is the case, equilibrium is especially useful to pro- 
tect the common security. ` p 


However, Wolff found that “the preservation of equilibrium .. . is not 
a just cause of war,” 23 because it is merely a matter of utility. Thus, a 
state that increases its power by legitimate succession or by commerce or 
by discovery is not subject to lawful attack by its neighbors. Although 
nations are not bound to preserve.an equilibrium, they have the right to 
conserve it: “if any nation should manifestly be considerinz plans for sub- 
jecting other nations to itself .. . the other nations have the right for the 
purpose of preserving the equilibrium, to overthrow the growing power 

by armed force.” 24 

Emmerich de Vattel (1714-1767) was regarded as a | disciple of Wolf 
and through his writings, which were widely reprinted and translated 
(including several American’ editions), had a wide influence on interna- 
- tional law.? Though Swiss by birth and closely tied to the French intel- 
. lectual community, he taught in Germany; thus, he was for his day truly 
international. He strongly opposed war and believed nations would not 
‘resort to it if they were always reasonable. He distinguished between just 
and unjust causes (pretexts). Like Wolff, he concluded that the legitimate 
growth of a nation gives no right to attack it, but if the country gives 
“evidence. of injustice, gread, pride, ambition or a desire of domineering 
over its neighbors,” they can take warlike measures to frustrate those 
intentions.” Failing such menacing attitudes, other countries can develop 
countervailing force through alliances and “gentle means.” One must 
act according to the probebilities. In a more general perspective, Vattel 
saw Europe as a political system in which equilibrium: is crucial to 
order and liberty. Maintaining that equilibrium is a dynamic process since 
commerce, industry, inheritance, or military virtue is always threatening to 
undo it. 

Because of his reputaticn as a founder of modern positivism in inter- 
national law, one also needs to look at the.work of Johann Jacob Moser- 
(1701-1785). In fact, one fails to find there the rigorous denial of the 
legal character of the balance of power one would expect to find from a 


22 C, Wourr, 2 Jus GENTIUM METHODO. SCIENTIFICA PERTRACTATUM 330 (Carnegie 
_ Classics of International bees trans. j. H. Drake 1934). 

23 Td. at 332. . 24 Id. at 335, 

25 E. VATTEL, 3 Le Drorr pzs Gens 246, 248-49, 251 eer Classics of Inter- 
national Law, trans. G. Fenwick 191¢). 

28 Id, at 249. 
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“positivist and de find in its 19th-century exponents, Moser did treat 
the balance with ‘some skepticism, noting that it is often merely used 
‘to disguise the private intentions of sovereigns; in particular, he scoffed 
at the pretensions of France that it was helping to maintain the balance. 
He refused to pass on the question whether third powers are entitled to 
intervene by force to maintain the ‘balance in the midst of a conflict: “the 
scholars ‘know how to find reasons for and against one and the other 
party. » 27 

` The relationship., between positivism and the balance is only slightly 


more developed in the writings of a scholar whose work built on that of. 


Moser. Georg Friedrich von Martens (1756-1821); professor at Gottingen 


and founder of the long-continued collection of treaties, placed great - 


emphasis on the balance.?® However, he thought. it a matter of policy, 
not of law, to decide whether the balance was endangered and what mea- 
sures—ranging from remonstrances through alliances to war—would be 
an appropriate response. More than Wolff or Vattel, he would permit 
weak powers to use forcé to avert the excessive growth. of a state even by 
legitimate means. , Martens distinguished’ among localized balances, in- 
cluding those among the states of Germany or Italy, those in eastern, 
northern, and western Europe, and those among Europeans in America. 

In the 18th century we begin to encounter writers and others who found 
the balance of power system seriously inadequate and who worked to 
transcend it—and the.whole anarchic state of international relations. The 
two best known are nonlawyers: the Abbé de Saint-Pierre (1658-1743) and 


Immanuel Kant (1724-1804). Saint-Pierre, drawing on old French traditions’ 


going back to Sully, noted the unstable tendencies of the balance of power 
and the costliness of the wars that had been instituted to restore it.?? 
His Project to Render Peace Perpetual in Europe spelled out a plan to 
provide a more durable peace through a league of states. His proposals 
were studied and debated by other philosophers, including Rousseau. 
Later. in the century, Kant applied’ his penetrating philosopher's vision to 
the problems of international law. He saw clearly the ugliness of inter- 
national relations: “[h]uman nature appears nowhere less amiable than 
in the relation of whole. nations to each other.” He hoped that the ex- 


perience of: exhausting wars would make states emerge from the lawless — 


- condition of savages and enter.a league of nations, in which “every State, 
including the smallest, may rely for its safety and rights not on its own 
power or its own judgment of right but only on this great international 


federation (foedus amphictionum ), on its combined power and on the — 


decision of the common will according to laws.” *° He expressed himself 


27 GrRuND-SATZE DES JETZT ÜBLICHEN EUROPÄISCHEN VÖLKER-RECHTS IN FRIEDENS- 
ZEITEN 58-60 (1763); for an appraisal -of Moser, see A. Nussbaum, supra note 11, at 
175-79. 

28 G, F. Martens, 1. THE Law or Nations 123-27 CW. Cobbett trans. 1829). 

29 For a review of writers advocating international solutions transcending the balance 
of power, see 2 C. LANGE & A. SCHEU, HISTOIRE DE L’INTERNATIONALISME (1954). 

301. Kanr, The Natural Principle of Political Order considered in connection with 
thé Idea of a Universal Cosmopolitical History (1784) and The Principle of Ricans 
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forcefully on the balance of power: 


Against such evils there-is no possible remedy but a system of inter- 
national right founded upon public laws conjoined with power, to 
which every State must submit—according to the analogy of the civil 
or ‘political right-of individuals in any one State. For a lasting uni- 
versal peace on the basis of the so-called balance of power in Europe 
is a mere chimera. It is like the house described by Swift, which 
was built by an architect so perfectly in accordance with all the laws 
oo that when a sparrow lighted upon it it immediately 
ell: l 
Kant had faith that there existed in human nature a respect for law and 
duty that would tend to the ultimate success of law on the international 
level. Thus, this group cf writers rejected the balance of power as an 
adequate device for peaczkeeping. 

An ingenious attempt to reconcile the two approaches was made by 
Karl Gottlieb Guenther (1752-1832) in Europaeisches Völkerrecht in 
Friedenszeiten.** Guenther saw the meaning of the balance in the prin- 
ciple that no state should obtain such an Uebermachi that the united 
forces of other states could not contain it. He recognized the troubling 
possibility that the balance might be upset by a country pursuing means 
entirely lawful to natural justice and not intended to be hurtful to any 
other country; but a country would naturally choose the defense of its 
security over suffering its neighbor's expansion. This had been supreme 
law since classical times, as evidenced by the Greek institution of ostra- 


cism. Guenther understocd that the question when the balance is really | 


disrupted is very difficult to answer in the absence of an impartial judge. 
Hence, the issue should be left either to. the peoples assembled in congress, 
or if that was not possible, to mediation by a less directly concerned third 


party. 
THe FrencH REVOLUTION AND THE REACTION (1789-1830) 


Into the world of the balanced autocrats hurtled the disruptive force 


of the French Revolution. In its early beginnings it may have had a de- 


fensive quality, seeking to ward off the attacks of those monarchies bent 


on restoring legitimacy. The élan of Carnot’s levies, however,. soon car- 


ried them beyond the traditional frontiers of French monarchy and began 
to redo the map of Europe. What the republic began, Napoleon carried 
through to an extent that astonished and overawed the whole continent. 
Much of Europe became a chain of family kingdoms and even the great 
powers of Austria, Prussia, and -Russia were defeated and weakened. 
Only Great Britain, still at its historic balancing game, was able to con- 
tinue to defy Napoleon frcm across the Channel. 


considered in connection with the Relation of Theory to Practice in International Law 
(1793), in ETERNAL Peace anc OTHER INTERNATIONAL Essays 14-15, 65 (W. Hastie 
trans. 1914). . 

31 Id, at 65. l 

32 K, G. GUENTHER, supra note 2, at Vol. 1, ch. V. The problem of judging the 
danger to the balance is discusszd at p. 331. 
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In 1812, a de disastrous -retreat E Moscow set in motion 
traditionał forces that aimed at restoring the equilibrium. ‘Through a 
series of intricate maneuvers a continental alliance was assembled that 
found the strength to’drive Napoleon from Paris once and then again. 
The Treaty of Teplitz in October 1813 specifically stated that it was 
signed “in order to assure the repose of Europe- by way of the establish- 
ment of a just equilibrium of the powers.”*? The arrangements that con- 
cluded the war were conceived by the statesmen at the Congress of Vi- 
enna—men who were steeped in the old balance of power tradition. In 
restructuring Europe, these diplomats kept in mind the need for restoring 
` a balance.. Their maneuvers were by no means altruistic in character, 
however, since each sought to maintain and enhance his principal's terri- . 
tory and power. The great powers dealt ruthlessly with. smaller states, 
even putting an end to some of them entirely. One of the accomplish- 
ments of the Congress of Vienna was the foundation of the Concert. of 
Europe, the first continuing quasi-institutional structure of the European 
‘state system.** The Congress system itself, conceived of as a Holy Alliance 
among monarchs, ‘broke down after a few years: and a few conferences, 
largely due to differences between England and continental powers over 
the appropriateness of interventions in smaller countries on behalf of 
monarchical legitimacy rather than on behalf of the balance. It. had a. 
more lasting impact in that it habituated statesmen to thinking on a new 
plane, more systematic and institutional than before. It would have had 
yet more impact if the tide had not shifted against absolutistic mon- 
archies and in the direction of a more popularly based liberal nationalism 
that would greatly complicate the mechanics of balancing. l 

At the theoretical level we find an interplay - ‘between the balance of 
‘power thinkers,. generally conservative, and the rising tide of liberal criti- — 
cism. The equilibrists could draw on the long tradition of theory sketched 
above and on the political wisdom of Friedrich Gentz (1764-1832) who 
had long seen the workings of the European system and came to work on 
it as Metternich’s secretary. Hans Cristoph von Gagern (1766-1852) 
represents this school.** Gagern, who had spent years in the. service of 
medium-sized German states, was, opposed -to excessive size in the world 
of states—just as the Bible has Goliath turn out badly. If giantism was 
bad, the difficult question for international law was to ascertain when a 
nation had the right to complain of another's growth and its threat to the 
general balance and to its own security. At least when a party resolved 
on war, self-preservation should give the others a justification for résist- 
ance as a matter of right and not mere utility. In the absence of a balance 


33 See note 2 supra. 

34 See, e.g, E. Gunick, supra note l; and von Elbe, Die Wiederherstellung. aa 
Gleichgewichtsordnung in Europa durch den Wiener Kongres, 4 Z. FOR AUSLANDISCHES : 
ÖFFENTLICHES RECHT UND VOLKERRECHT 226- (1934). eR 

35 F, GENTZ, FRAGMENTE AUS DER NEUSTEN- CR DES POLITISCHEN GLEICH- 
: GEWICHTS IN Evnopa (1806). S a 

36 H. GAGERN, Crrrix DES VORE, ch. X (1840y: 
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there would ‘be either universal monarchy ‘or anarchy. The strong men 
of history from Miltiades to the princes of the House of Orange to the 
statesmen of the Concert cf Europe had consistently defended that balance. 

The impact of the Napcleonic experience on Germans in the Rhineland,. 
Napoleon’s satellite system, is even more clearly evident in the work of 
Karl von Rotteck (1775-21840), a jurist and liberal politician of Baden. 


=. He saw in the idea of the balance of power an essential support of inter- | 


national law. While great powers might disregard law as a farce, its 
— moral strength would. prevail among powers of more nearly equal strength. 
For one thing, the idea of balance could put limits on rulers’ claims, based 
upon private law, such as those of Louis XIV to the throne of Spain. 
_ Napoleonic imperialism had swept away even this weak support for inter- 
national law, asserting that the balance of power was a mere chimera and 
that the hegemony of France in a system. of dependent states provided 
-stability and assured welfare.. While such pronouncements had attracted 
many believers both in France and abroad, the Wars of Liberation: had 
freed Europe from this incubus and reestablished the principles of law . 
and of the balance, “nearly the only thinkable guarantee of (public) 
law.”8? The cloud on the horizon for Rotteck, however, was the fear 
that a new imbalance had been created by the Congress of Vienna in the 
shape of the illiberal Russian colossus: i : 


[E} ach addition to the intellectual, physical, military and financial 
forces of the Nordic giant means misfortune for the rest of. the civi- ` 
lized world’ because he upsets more and more decisively with every 
day the political balance of the powers, hence the guarantee of any 
and all law, and makes the fate of two continents cee pa on the 
character or whims of one mortal.” 


- At the same ‘time; jurists of a more liberal political spinolesion sharply 
attacked the balance idea. -Heinrich Bernard Oppenheim (1819-1880), 
a Frankfurt lawyer and liberal, protested against interventions as-an in- — 
strument of the balance of power, pointing to a long history of inter- 
ferences dating back to the wars of religion.*® He saw in equilibrium 
politics a tendency on the part of princes, cabinets, and diplomats to 
pursue their own interests as if they were national interests. This very 
personal set of considerations had become particularly strong since the 
Congress of Vienna. Iù any case, the actions taken to preserve the equi- 
librium should be strictly limited: parties not directly attacked do not 
have a basis for declaring war but only for assisting the weaker of the 
two parties to the conflict. Still more radical in his denial of any: lawlike 
characteristics is Johann Ludwig Klueber (1762-1837), editor of a great 
commentary on the Congress of Vienna. For him balance “is a mere idea 
of diplomats or. politicians, very vague, simply founded upon a feeling 
of convenience which consequently lacks the essential character of a source 


37 K. Rorreck, 9 ALLGEMEINE Caenia VOM ANFANG DER HISTORISCHEN KENNT- 
NISS BIS AUF UNSERE ZEITEN 423 (iiti ed. 1840). - 

38 Id. at 183. > = 

39 H. B. OPPENHEIM, SYSTEM DES ee 27-33, 42, 272-76 2888) 
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of international law.” .Furthermore,.. -> S O a 


\ 


[t]he system of the political equilibrium (balahce of power, system of ` 
counterweights, bilanx s. trutina gentium) is by no means founded 
upon the law of nations, . . . Essentially diferen from what one 
- would call equilibrium of law, of suum cuique; this pretended system 
- of the. political equilibrium is merely founded on the idea of power 
and preponderance.‘ 


Thus, equilibrium ‘theory offers anly a vague calculation as to the iyii 
and moral powers of states. Clearly, changes in such a balance should 
not bé a just cause for war. Karl von Kaltenborn (1817-1866), too, denied 
the legal character of the balance, finding it “an institution of cleverness, 
of politics but not of international law. [It is] rather a means, an auxiliary 
preparation for international law, notably for the time before the law has 
acquired true supremacy, but never a. principle, not even an institution of 

international law.” 41 
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THE Ace OF. POPULAR NATIONAL (1848-1914) 


The task of managing a balance of power in the real world became 
more complex as the 19th century wore on and modern popular national- 
ism became a force to reckon with. It was not as easy to move a great 
nation to shift sides as it had been in the time of Frederick the Great. 
The unification of Germany and Italy drastically altered the structure of 
the Continent and strenuous maneuvers had to be undertaken to contain 
the ambitions of Wilhelminic Germany. A sense, shared by various- mon- 
archies, that time was running against them, either internally or externally, 
increased the risk that some power would precipitate a war to forestall 
that decline. Management of the balance was complicated, too, by the 
need to take account of developments on the periphery of Europe. At 
first, this need stemmed from the decay of the Ottoman Empire and the’ j o» 
scramble of European powers to pick up the pieces being spun off. Then 3 F 
it became necessary to think of the reactions of such far-off nations as y 
Japan and the United States as being capable of having an influence on ay 
. the European equilibrium. As we all know, the mechanics of the: balance ` 
system broke down in the summer of 1914, and the result was the catas- 
trophe that swept away much of the national political structures on which 
the system had rested.*? It also swept away the optimism that had made 
‘statesmen and the general public believe that full-scale, prolonged, and 
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40 J. KLUEĐER; DROIT. DES GENS MODERNE DE L'EUROPE, §$6, 42 (M. Ott ed., 2d ed. 
1874) (footnotes omitted). i ZS 

41 K, KALTENBORN, KRITIK DES Vinnan 193 (1847). One might add to this 
list August Wilhelm ‘Heftter, quite frequently cited as a supporter of balance of power’ 
thinking. Heffter, a teacher of criminal law and legal history, saw his Das europäische 
Völkerrecht der Gegenwart go through many German editions from 1844 on; and into 
several foreign languages. - 

42 Lange, Histoire de la Doctrine Pecnaue: 13 RECUEIL pes Couns 175, 222 (1926 
II): “the world catastrophe of 1914 was at bottom only the a result of the policy 
of equilibrium.” - 
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` devastating war was no longer thinkable in a civilization as advanced. as 

the European society of Ic belle époque. . 
As we look at the writings of jurists during this period, we find, for one 

thing, a loss of the sense of cosmopolitan detachment that ‘at least occa- 


_. + Sionally characterized the authcrs of the 18th century. Swept up by the 


nationalism of the 19th century, international lawyers took positions that 
are nearly always predictable once one knows their origin. 
Nineteenth-century ways of thinking about international law ' banii to ` 
the fore a question that had been submerged in earlier analysis: Is the 
balance of power really a rule of law or is it something else, perhaps a 
precondition to legal rules? In large part, the emergence of this question 
resulted from the growing impact ‘of positivism, both of the type that 
had been. developing as a specific strain in international law at least since 
Moser, and of the type one associates with John Austin." The natural 
law thinkers of the 18th ‘century had felt free to blend their interpretation 
of international rules with their concepts of what ought to be the behavior 
of rulers. Positivism, by contrest, was bent on distinguishing legal rules 
from moral precepts and irom general principles of prudence and states- 
manship. It established scringeat standards that had to be met before it 
would acknowledge the existence of a rule of international law. Since inter- 
national law was bereft of zhe ordinary types of legislation and adjudication 
that evidence the will of the sovereign in domestic law—and indeed was be- 
- reft ‘of any sovereign at all—it was hard to find positive, international law. 
What could be found, at times. was custom, as evidenced by state acts 
demonstrating consent, and, occasionally, by a treaty. While a few treaties 
referred to the balance of power, it was’ hard to make them add up to a 
legal rule. Satisfactory evidences of a customary rule of equilibrium 
were hard to find: How could’a state show its respect for such a customary 
rule? By refraining from acquiring new territory while accompanying that 
restraint with a statement on the balance: of power? By attacking a - 
neighbor that was acquiring hegemony? By entering into an alliancé with 
neighbors against the one that was acquiring power? And if there was 
an equilibrium rule emerging from -such state actidns, did it have’ clear 
enough contours to deserve to ke treated as-a rule of law? 
© From England, preoccupied with its offshore position as maintainer of 
the balance, we select four figures. At the start, we find the iconoclastic, 
eccentric thinking of Jeremy Eentham (1748-1832). Bentham can be 
quoted for bitter attacks on the balance concept. “Talk of balance: never 
will it do: leave that to Mother Goose and Mother Blackstone.” ** How- 
ever, closer reading of such works as the Handbook of Potitical Fallacies 
shows that his attacks- were leveled at internal, conservative political 
' writers and not at the conduct of international matters: “Nevertheless, 
there is one instance in which the image of a balance of forces may be 
employed with propriety, namely—in international law and international - 
43 For a discussion of. the relation of Austinian jurisprudence to international law, 


see H. Hart, Tae Concerr or Law, ch: X (1961). 
44 Quoted in P. Kinc, FEAR ce Powen 99 (1967). 
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relations. ... Here then, as between nation and nation, the result of well- 
balanced forces is peace and prosperity.” ** Ultimately, Bentham’s inter- 
national thinking was devoted not to accepting balance of power politics, 
but to suggesting a more utopian world government framework.*® , 
Sir Robert Phillimore (1810-1885) was both a member of Parliament 
and a practitioner. His Commentaries upon International Law are ex- 
tensively concerned with the balance of power as a determinant of inter- 
national law.“ The book mingles legal and political judgments almost 
inextricably. At the legal. level, Phillimore defended the doctrine that 
intervention is appropriate when necessary to defend the balance. While 
the balance of power does not guarantee any state a permanent status 
quo, it does justify action if an “existing Power acquires an aggrandisement 
that may menace the liberties cf the rest of the world.” Politically, he 
: noted the recognition of the balance principle in the treaty of 1831 estab- 
. lishing Belgian independence, in an 1850 treaty on the Danish succession, 
in an 1854 treaty on the Ottoman Empire, and in an 1855 treaty on Scan- 
dinavian matters. He found it wrong that Britain and France failed to 
intervene in 1864 in defense of Denmark, which would have prevented 
“the disgrace and curse which now affect them,” i.e., the wars of 1866 and 
1870-1871. He recognized that, in authorizing the absorption of small 
-independent states, the Congress of Vienna gave rise to “grievous viola- 
tions of International Justice .. . for which the preservation of the Balance 
of Power was the pretext and excuse.” +8 Montague Bernard (1820-1882), 
Oxford’ professor of international law, crisply affirmed: 


The constant use of this phrase [the balance of power] in public 
Treaties and manifestoes has led some writers of eminence to speak 
of itas embodying a rule or principle of positive International Law. 
This is an inaccuracy, as any one may satisfy himself who will try to 
reduce the substance of the phrase to the shape of a legal proposition. 
At the utmost, it is no more than a practical security, of recognized 
importance, for the observance of International Law—which is a very 
‘different thing. The phrase itself is ...a short expression of the 
political maxim that no single State ought to be suffered to become 
‘strong enough to overbear the aggregate strength of the rest, or some ~ 
considerable but undefinable proportion of their aggregate strength. 

. . [I]t is impossible to fix with anything like precision the point at 
which this excessive preponderance is reached. . . . [T]here is no 
doubt that it has sometimes served as the pretext for a quarrel, and 
repeatedly made hostilities general which would otherwise have been 
shut up within a comparatively small area.*® ; 


~ 


Finally, we have the position of. Lassa P. Oppenheim (1858-1919), 
author of the standard English treatise on international law of the ante- 


45 HANDBOOK OF PoLiricaL FaLuAcies 166 (1824, E. Larrabee ed. 1952). 

46 Bentham’s Plan for a Universal and Perpetual Peace was found among his papers 
and is assumed to have been written between 1786 and 1789. An edition by C. 
Colombos appeared in 1927. 

47 R. PRLLIMORE, supra note 10, et 481. 482d. at 489. See also pp. 490-505. 

48 M, BERNARD, Four LECTURES on Susyects CONNECTED wirH DieLomacy 97-99 
(1868) (footnote omitted). l 
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bellum serie who ‘considered the balne. as “an mikpasibie cand tise 
of the very existence of International Law.” “It followed that “[a]s regards 
intervention in the interest of the balance of power.it is . .'. obvious: that 
it must be excused.” 5° 

The jurists of Bismarckian Germany had special difficulties in econ! 
ing balance of power learning with nationalistic aspirations. A key figure — 
in German international law of the liberal-nationalist variety was Johann 
Caspar Bluntschli (1808-1881). Bluntschli, a Swiss-emigré who held a 
‘chair at Heidelberg, enjoyed great esteem even outside Germany. He 
approached international law in the spirit of the great. codifiers of, that 
time. However, since icternational law afforded only a limited number 
of recognized binding norms, he was compelled to fill the gaps with the 
‘rules he regarded as preferable. These he inferred from basic postulatés 
that arose from a view of the state as a “moral-spiritual personality,” com- 
parable to the human organism, He therefore found alder balance of 
power thinking, with its tendency to transfer mathematical and physical 
notions into politics, altcgether insufficient for an understanding of the 
‘state. In particular, he ound the symbolism of the scales, representing 
both the balance of power and justice in general, inadequate to describe 
the moral equilibrium in which states of different sizes and strengths could 
coexist in harmony.. International law must respect and acknowledge 
differences between states and must tolerate the grow7h of individual 
nations since it would be futile to attempt to level ‘states in terms of areas . 


or populations, A true concept of an-equilibrium would have the following’ 


elements. First, the lawfully existing states within the European system— 
expanding into a worldwide one—must mutually respect one another. 
Second, it is lawful and just to limit, and rebuff any disturbing grasp for. 
hegemony through aggression against weaker parties, and thus to force. 
the preponderant party to respect the limitations set by law.’ “The restora- 
_ tion of the balance in this case is coincidental with the application of 
international law.” 5 _ Finally, smaller states do not have the right to go 
to war in order to break up a greater power solely on that account; they. 
do, however, have good reason to observe closely the behavior of. such a a 


_ SL. OPPENHEIM, 1 INTERNATIONAL Law 193 (2d ed. 1912). (Sez also p. 80. )- -He 
adds the qualification that the balance is a principle of politics and not of law. The. 

- comment vanishes from later editions, as is-noted in H. MorncENTHAU, POLITICS AMONG 

Nations 266 n.3 (4th ed. 1967). It is echoed in the Balance of Power article. by 
Walter Alison Philips in 3 Encycioparpia Brrrannica 235 (lith ed. 1910): 


An equilibrium between the various powers which form the ‘family of nations is, 
in fact—as Professor L. Oppenheim (Internat. Law i 73) justly points out— 
essential to the existence 2f any international law. In the-absence of any central 
authority, the only sanction behind the code of rules established by custom or 
defined in treaties, known as “international law” is the capacity of the powers 
to hold each other in check. Were this to fail, nothing could prevent any state 
sufficiently powerful from ignoring the law and acting solely according to its con- 
venience and its interests. 


. Buunrscui1, Das MopzRNE VOLKERRECHT DER CIVILISIRTEN STATEN, §§ 95-100- 
ne od. 1872); J. Buunrscuti & K. Brater, 4. DEUTSCHES STAATSWORTERBUCH, Ant. 
GLEICHGEWICHT 350, 352 (1839). 
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. state ‘and to ‘work to enharice ther own power, In his teaching, ‘Bluntschli. 


was very much aware of the impact he hoped to have on “the political 


consciousness of the German people,” pressing it in the direction of accept- - 


ing the formation of the great national states in Germany and Italy, states 
that. would become self-sufficient but not a threat.to their neighbors. 


‘The Heidelberg professor Hermann Strauch dealt with this problem in © 
his Zur Interventions-Lehre.*? _He took a strong position on the need - 


for “a balance of justice and power” in any community of law. What- 


ever might be true under domestic law, in a community of nations the. 


members must be more or less equal and each power must have one or 
more rivals, Particular dangers to peace were associated with territorial 
change since that affected in a permanent way the equilibrium of strength 
as between states. Intervention would be justified when territorial acqui- 


‘sition was threatened; hence, there was a general interest in the continued ` 


independence of Switzerland, Belgium, Luxembourg, and perhaps the 
area around Constantinople—this shortly after the Berlin Congress of 
1878. had readjusted the European AD with respect to the Otto- 
man Empire. ` 


_A strikingly brutal attack on balance theory came from the pen of Hein- 


rich von Treitschke (1834-1896), the national liberal historian and Berlin 
teacher of political science.: He reminded “our doctrinaire professors of 
international law” that as to “the real meaning of international law, we 
must always remember that it must not run counter to the nature of the 
State” and that nationalism would prove stronger than “the effeminate 
sentimental conceptions of the law of nations.” But even Treitscnke con- 
ceded the necessity of “at least an approximate balance of power between 
the States” for the maintenance of “an organized comity of nations.” 

In contemplating the balance of power, French. jurists had a long history 
to reflect upon and a complex present to confront. While Napoleon III 
' sought to recapture the glories of. Napoleon I, his challenge to the status 
quo and hence to the equilibrium was increasingly a. muted one. As the 
century wore on, France’ was increasingly forced to look to the balance 
of power to counteract the growing might of Germany, which had begun 
to strive for the hegemony that had been France’s during the First Empire, 
Early in the Second Empire, Eugéne Ortolan (1802-1878), .an official 
foreign ministry lawyer, considered the balance of power and claimed for 
France, in particular Henry IV and Sully, credit for originating equilib- 
rium policy as a means of overcoming Spanjsh hegemony. Looking at 
the present, he saw—-even as he wrote a book entitled The Means of 
Acquiring Territory under International Law *+—that a power such as the 


52 H, STRAUCH, ZUR INTERVENTIONS-LEHRE 10-13 (1879). 


53 H. TREITSCHKE, 2 PoLrrics 570, 588, 593 (B. Dugdale & T. DeBille trans., 1916). A 


The author adds that the balance “became a doctrine, as mechanical as it was the 
fashion of that age to make jit, which is often represented by the image of Europe 
as a great pair of scales. ... The whole idea is crude, and as thoroughly unpolitical 
‘as the notion of an eternal peace.” 
54 E, ORTOLAN, Drs MOYENS D'ACQUÉRIR DOMAINE INTERNATIONALE (1851). Note 
that the 1849 edition, an academic dissertation, did not contain the balance of power 
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Second. Empire could not increase its territory without producing reactions 
and counter-combinations on the part of other states. 

More liberal, less establishmentarian writers took into account the effect 
of changes in internal political structures. The old balance system,- as 
they saw it, had been maintained by powerful monarchies with sovereigns 
possessed of ‘wide discretion. The new state system, however, had to deal 
with societies whose middle classes not only were asserting claims to a 
wider participation in the making of foreign policy but also were pro- 
jecting onto the international scene principles and values that the French 
Revolution had brought to the fore on the domestic front. Equality before 
the law translated into the equality of all nations, large or small, before | 
international law. Freedom for the individual became the right of national 
self-determination. On principles such as the former could be built an 
‘international order that would make unnecessary the appeal to war or, 
if war nonetheless broke out, would make possible a settlement that. was 
not merely imposed by the victorious army but determined by a multi- 
_ lateral conference.’ In such-a state system, growing out of the Concert. 


~- of Europe but becoming both more democratic and more geographically 


_ extensive, the old balance, with its often ruthless cease of .the rights 
of smaller nations, would not be necessary. __ 

The Bismarckian victory of 1370-1871,. followed by the failure of other 
countries to interfere with the imposition of a punitive peace on France, 
profoundly disillusioned these viewers of the international scene. During 
the period from. 1870 to 1914, French writers had occasion to reconsider 
the role of the balance of power. In substance, they found the balance 
to be the best system available, in spite of such iniquitous episodes as 
- the partition of Poland, since it put some limits on the aggressions of con- 
quering powers. Thus, equilibrium politics did permit national develop- - 
~ ment under liberal and democratic conditions and, one might hope, would 

become more methodical and systematic under the ministrations of the 
concert of great powers. 

One characteristic of French jurists’ discussions of the balance during 
this period was the lively questioning whether the balance was a matter 
of law. On its face, the work of Léonce Donnadieu, Essai sur la théorie 
de Véquilibre, Etude histoire diplomatique et de droit international, | 
seems to take a strong position in favor of the legal character of the bal- 
ance. -On closer examination, one is led to wonder in what sense he used 
the term “law.” The preface begins by saying that in studying the history 
attentively, one perceives that the facts it includes do, as a whole, obey 
laws, “necessary relationships deriving from the nature of things.” He 


. goes on to describe “the political equilibrium as one of these necessary 


forces, in other terms, it is the expression of a law in the life of nations.” 55 


material. See also his article, Balance of Power, in 1 CycLopepia oF PourricaL Scr- 
ENCE, POLITICAL ECONOMY ANI OF THE: POLITICAL Hisrony OF THE UNITED STATES 
., 187 (J. J. Lalor ed. 1886). ae 
55 I. DONNADIEU, ESSAI SUR =A THÉORIE D'£QUILIBRE, at xix~xx (1900). H.-Triepen, 
Diz HEGEMONIE; EIN BUCH VON FUEHRENDEN STAATEN~213 n.38 (1938), regards - 
Donnadieu as arguing “very energetically” for the legal nature of the principle. 
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It had “become little by little a part of the positive and the treaty law 
. of international society.” It is therefore important to understand the 
principle in order to use it as “one would use the natural forces of the 
physical world.” Donnadieu, quoting Rousseau with apparent approval, 
seems to regard the balance as something that “ ‘maintains itself without 
effort, in the sense that if it leans to one side it soon reestablishes the’ 
other.” °° “[T]he equilibrium will even obligate states to act because it 
will suggest to them reasons for actions based upon the greatest motivation 
for human action, self-interest.” 5 At other times, dealing with the writings 
of publicists who denied the legal character of the balance, he seems to 
-be defending its status as part of international law. Then, again, he re- 
verts to the law of nature view: 


~ 


One should not seek in cur theory that which is not there and we 
will not try to prove that it has all the elements of a science. It is not 
a science, being a natural law; statesmen found it ready to hand, 
they made abundant use of it and satisfied with the results it gave 
under trial, they have made it a guiding principle of their policy to 
which they confided, in an increasingly consistent fashion, the des- 
tinies of their peoples. But is everything that is not a science worthy 
of contempt? And can international law be sustained without a 
policy, or, better, without a theory which renders policy less variable, 
more aware of its duties, and one which shows it a goal to be achieved, 
one that is always the same? .°® 


Donnadieu’s contemporary, the treatise writer Antoine Pillet (1857- 
1926), took a limited view of the questions of the balance: “Even though 
of a nature above all political, these questions [of the equilibrium] have 
a juridical side which one would do wrong to leave in the shadow. The 
equilibrium of powers among states or groups of states is not law itself, 
but it is the best guarantee of law... .” 

And to Eugène Ortolan the international equilibrium was 


a theory to which the interest of the diverse powers has given rise, 
which international policy has elevated to a principle of positive in- 
ternational law, upon which rational science has not yet agreed and 
which is to posit itself, in the name of general interest, as a sort of 
limitation on the right of acquisition. 


These generous applications of terms such as law to the balance of 
power provoked a strong reaction from Charles Dupuis (1863-1938): 


The right to have an equilibrium is an attractive formula, easy to 
invoke, hard to challenge, but as soon as one tries to press it in order 
to draw from it concrete and just solutions, the formula melts away 
and evaporates: it vanishes and carries off the illusions to which it 
had given life. The principle of equilibrium cannot be carried to.its . 
logical and requisite conclusions without destroying rights as essential . 
as they are unquestionable, without being put in radical contradiction 
with the principle of the sovereignty and the independence of states 


56 L. DONNADIEU, supra note 55, at 9-10. 

57 Id. at 7. 58 Id. at 237-38. 

59 A, PILLET, RECHERCHES SUR LES DROITS FONDAMENTAUX DES ÉraTs 52 (1899). 
60 E. ORTOLAN, supra note 54, at 133. 
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which is the fundamental basis and the only possible basis of modern 
international law. The distinctive mark of a juridical rule is to supply 
clear, precise and identical solutions in all identical cases. The prin- 
ciple of the equilibrium is, on the contrary, vague,. uncertain and 
changeable. l 


He concluded, however, by saying: 


_ Does that mean that the principle of equilibrium can render no true 
service? Because it cannot be elevated to a rule of Jaw, a guardian 
-and safeguard of all zights, does that mean that it is only an instru- 
ment useful for covering the misdeeds of politicians without scruples? 
‘That would be another exaggeration. .. . There are more things in 
the universe, in humen combinations and in the relations of peoples 
than any. of our juridical constructs can contain.® : i“ 


On the periphery of Europe, jurists analyzed the balance of power from 
quite different perspectives. ‘Tsarist Russia had been a problem ‘to the 


: . western European equilibrists, particularly at the time when Alexander I. 


was trying to move the Concert of Europe in the direction of a Holy - 
Alliance founded on absolutism. and legitimacy. As Russian writers on 
international law made their first appearance in the late_19th century, they | 
took note of the balance of power. ‘The outstanding representative was 
undoubtedly Fedor Frommhold de Martens (1645-1909), winner of the 
Nobel Peace Prize in 1902, international arbitrator, professor of law, writer 
of a much-translated treatise, and government officer. He wrote of the 
balance as the: point of departure of all diplomatic negotiations but ‘also 
wrote scathingly of “princes and counselors who abuse the theory to justify 
all sorts of acts of violence, usurpations, and violations of law.”® He, 
attributed the intervention of Austria, Prussia, and Russia in Polish affairs 
not to the balance of power but to the existence of a treaty, guaranteeing 
the liberum veto in the Folish Diet. . 

The most extensive Russian commentary was written by Alexander de 
Stieglitz, courtier and international lawyer." Although he repeatedly 
referred to the equilibrium as a political idea, Stieglitz devoted, a chapter 
to a review of Western international lawyers from Vattel to Phillimore. 
He regarded balance as a necessary precondition to the. establishment of 
an international order. In his analysis he paid particular attention to its - 
role in Russian affairs, particularly in the Middle East, and defended it 
against the claim that ‘it was the cause of three partitions of Poland. 

Italian scholars were influenced in obvious ways by the fact that their 
country owed its unification and thefeafter its preservation to a balance 
among the more powerfu: states. Pasquale Fiore (1837-1914), writing 
in the midst of the reunification struggle, saw the balance of power as the 


61 C. Dupuis, Le Pamcipe rœ L’Equmimpre 92-93 (1909). 

62 Id. at 104. a . . 
-63 F, MARTENS, 1 Trarré DE DROIT INTERNATIONAL 143-44, 163-65 (A. Leo trans. 
1883). See also J. Novicow, La POLITIQUE INTERNATIONALE 338-39 (1886); P. 
DANEVSKI, SISTEMI POLITICHESKOGO FAVNOVIESIIA I LECITIMIZMA (1882). | 

64 A. Sxeciirz, De L'Equmiare Porrrigue, supra note 1. The treatment of Poland 
` appears in 1 id. at 243, that of the Middle East at 254-422. 
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indisseneable condition for the ay and independence of each state, 
in particular the smaller and more ‘peaceful ones. Equality of forces 
among nations was not necessary so long as the. community. of states con- 
tinued ‘to function and the limitations set by law were observed. Only 


— unlawful aggrandizement on the part of one state could justify common 


resistance by -others: “[t]he preservation and defense of states make _ 


necessary the equilibrium which cannot bring about its own realization 
unless the law surpassés the force.” -Fiore hoped that public. opinion, 
rather than secret diplomacy or great power domination, would guarantee 
the balance.’ A few years later, Giuseppe Carnazza Amari (1837-1911) 
made even clearer the indebtedness of Italy to the balance.**. He saw 
Italian unification as part of a tendency on the part of small states to be 
absorbed into larger ones, a tendency he hoped would be balanced by 
the erosive. effect of nationalism upon empires such as that of Russia. 
When states were more closely equal in size, maintenance of the balance 
would be easier.” The triumph of the nationality principle would end 
the “political oscillation” of states. 

Across the Atlantic a separate school of international law was develop- 
ing, oné that took a rather skeptical view of the balance. The first note- 
worthy American international. jurist, Henry Wheaton (1785-1848), took 


` a rather matter-of-fact historical view of what he termed the balance of 
_ powers, or “the primitive idea of a systematic arrangement in order to 


į 


guarantee to states in one and the same sphere of political action the in- 


tegral possession of their territory and other sovereign rights.”°* Later _ 


writers rejoiced in the fact that the New World had not been required 
to participate in the balance of power.®® On the other hand, it.was hard 
not to see the Monroe Doctrine as one that “bears a relation to the states 


of America in some respects resembling that borne by the priticiple of — | 
the: Balance of Power to the states of Europe, and: has the same-claim to~ 
consideration from the point of view of international law.”*° Such Latin 


65 P, FIORĖ, 1 NOUVEAU DROIT INTERNATIONAL PUBLIC 400 (2d ed. Antoine, 1885). 
The French translator, driven by the nationalism of. his time, replies to Fiore’s remark 
that balance of power politics hurt small countries, e.g., Italy through the loss of Nice 
and Savoy, by saying that “the Italians have bad grace, after, by our intervention on 
their behalf in 1859, we made possible their unity,” to make this remark. Id. at 397 n.l. 

66 G. Carnazza AMABI, l TRAITÉ DE DROIT INTERNATIONAL PUBLIC EN TEMPS DE 
parx, ȘI, ch. IV, at 436 (Montanari trans. 1880). 

67 Id. at 44]—47, 453. 

68 In his Elements of International Law ( Carnegie Classics of International Law, 
ed. G. Wilson 1936), Wheaton was critical of forcible interference based on “a sup- 
posed contingent danger to the safety of others . . . or the disturbance of what has 
been called the balance of power” (p. 76). Such questions, he found, “belong rather 


to the science of politics than of public law.” Reviewing examples of interferences ' 


designed to restore the balance, Wheaton concluded that they “can hardly be referred 


to any fixed and definite principle of international Jaw, or furnish a general rule fit  - 


-to be observed in other apparently analogous-cases” (p. 78). 


69 E.g, T. J. Lawrence, PRINCIPLES oF INTERNATIONAL Law 130 (3d ed. 1900), 


crediting President Monroe with keeping “balance of power pores away from this- 


hemisphere. 
70G, B. Davis, THE ELEMENTS OF EENE ERT Law 110 n.l (3d a a 
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` American ‘commentators as’ the Argentinian Carlos Calvo (1824-1906). 
strongly affirmed the principle cf nonintervention and rejected the balance 
. of power as an exception to it While welcoming the-Monroe Doctrine 
as some protection against European intervention, later Latin American 
, writers ae equally to its Hse to justify United. States intervention.” 


b 


THE Revises OF THE BALANCE (1914~" 13) 


The outbreak. of World War I was very widely taken as a conclusive 

- demonstration that the balance of power system could not provide security 
for either the powerful or the small nations of the world. When not dis- 
tracted by more immedia-e prcblems, international lawyers looked for a 

_ better solution, one that would go beyond the concert of the great powers 
toward the world government that Sully, Kant, Saint-Pierre, and others 
had projected. As it was put in the 1918 edition of International Law — 
by Sir Frederick Smith (Lorc Birkenhead, at one time the Attorney 
General of the United Kingdom): 


The theory of the balance fe power ve in the past frequently sup-. 

` plied an excuse, but seldom, if ever, a justification for intervention. . 
The idea of preserving an “international equilibrium of forces” must 
always exercise a certain influence upon diplomacy, but the world, 
except in certain phases. of popular discussion, has.apparently aban- 
doned the notion that a state may justly be attacked and punished for 
becoming too’ strong. It may be added that during the Great War a 
strong and growing movement was im many parts of the world set on 
foot for the purpose of substituting a.“league of nations’ for the prin- 
ciples of a European concert and balance of power; by this means 
intervention in an appropriate case could be exercised legally and 
more effectively: e 


. It was, of course, among American jurists that the idea of superseding © 
the balance of power aroused the greatest enthusiasm. The American 
school had long regarded the balance as a cynical power process, one 
designed-to favor the-great powers at the expense of the weak, and one 
that in any case had nevez been transplanted to the Americas. Although 
their views were not to prevail politically when participation in the League 
became an issue, American writers. looked forward. to a new,.more moral’ 
system."* Curiously, some German writers during the war tended also to- 


For an outsiders view, see H. Kraus, Diz MONROEDOKTRIN IN IHREN BEZIEHUNGEN 
ZUR AMERIKANISCHEN DIPLOMATIE UND ZUM VOLKERRECHT, 384-88 (1913). 

Onac, CALVO, 1 Le Drorr INTERNATIONAL THEORIQUE Er PraTIQUE, §§185, 204 (5th 
ed. 1896). While condemning foreign interventions in Latin America, including that 
in Mexico—partly justified by France in balance of power terms—Calvo recognized 
‘that some 19th-century interventions in Europe had been salutary. 

72 I. MORENO QUINTANA, 1 TraTapo DE DERECHO INTERNACIONAL 204-22 (1963). 
73 F, E. SMITH, INTERNATIONAL Law 100 (5th ed. Phillipson 1918) (footnote 
- omitted). wo 
` 74 For the views of Woodrow Wilson, who as President called for “not a balance 
of power, but a community o? power,” see E. H. Bursnic, Wooprow WILSON AND > 
THE BALANCE OF Power 260 (1955); for other American publicists, see Spéncer, 
The Organization of International Force, 9 AJIL 45, 63-66 (1915); Brown, The 


N 
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reject the balance of power but did so largely because they regarded it 
as an intrinsically British device “identical with England’s preponderance.” 
They asserted that this-disguised British hegemony should be superseded 
by a German leadership that would serve civilization as a whole.” 

The League of Nations and the Kellogg-Briand Pact of 1928 were in- 
tended to, supersede the equilibrium principle, the one by substituting 
collective peacekeeping action for the self-protective balancing maneuvers 
of the powers, and the other by renouncing the use of war as an instru- 
ment of national policy." “[T]he balance ‘of. power was impliedly, if not 
formally, repudiated in the collective responsibility assumed by all mem- 
bers of the League for the future peace of the world.”** There were, of 
course, skeptics among the ‘international lawyers, especially after the 
United States Senate blocked adherence to the League. A leading French 
. publicist, for example, continued to regard the balance, though “not a 
‘juridical rule of law,” as being “a.wise distribution and a prudent opposi- 
tion of forces, [as a result of which] no state can find itself in a position, 
‘alone or with the others, to impose ‘its will, or crush the independence of 
another state.” * 

The 1930s saw the development of Hitler’s revanchism, which neither 
balancing operations nor collective security nor appeasement was able to 
contain. German jurists at first saw the balance of power as offering a 
just constraint on French supremacy.7” When England emerged as the 
chief opponent of Nazi expansion, Hitlers lawyers changed their views 
and now saw the balance as a scheme that enabled England to act as an` 
arbiter among the rival continental powers and, ultimately, to manage the 
encirclement of Germany.® One such lawyer noted that jurists had never 
succeeded in “stabilizing the balance as a tenable juridical norm for the 
settlement of international relations . . . resigning themselves to the 
admission that the balance principle was a political affair, rather than a 
juridical one.”*! German writers saw a need for a German leadership 
of Europe, providing a unity against the Bolshevik peril that would pre- 
vent England and the United States from playing off European rivals. 

Meanwhile, lawyers of the Allied powers were engaged in putting to- 
gether a new set of institutions designed, once more, to supersede balance 
of power mechanics with collective cout. As Quincy- Wright saw it, 


Theory of Independence and Equality of States, 9 AJIL 305, 333-34 (1915). See 
generally, I. Claude, supra note 5, at 80-87. ; 

78 Kirchenheim, Politisches Gleichgewicht, DeurscHe Rev., Dec. 1915, at 308. 

1694 LNTS 57 et seg. l 

“cC. FENWICK, INTERNATIONAL Law 31 (1924). - 
` 18 P. FAUCHILLE, | Trarrt DE Drorr INTERNATIONAL Pusuic 423, 426 (8th ed. 
1922), - 

. 19 Thus von Elbe, supra note 34, contrasts the Vienna settlement favorably with _ 
that of Versailles, 

80 A, FREYTAG-LORINGHOVEN, DEUTSCHLANDS AUSSENPOLITIK 180, 219° (3d ed. 
1939). Freytag-Loringhoven was a professor of law, Reichstag member and Prussian 
Staatsrat. i 
, SE, Vrsca, DAS EUROPÄISCHE GLEICHGEWICHT 9 (1942). 
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badauke Fi new E A in the world, the balance system. was no longer’ r 
adequate; “the familiar lag of political and legal adjustment behind eco- 
. nomic, social and technical changes” would cause instability in a world 
- where war techniques had. become more devastating." As a legal matter, 
the United Nations Charter, by. outlawing ‘war, left little room for states 
to. practice equilibrium tactics, although defensive alliances were still 
permitted’ and the. very structure of the Sécurity Council reflected the 
existence of differences in economic and military power, among ‘States and 
an attempt to create a balance, between. the two major powers of the post- 

“war period. 


r 


CONCLUSION 


“From 1648 to 1918, the central, unyielding problem confronting inter- 
national law was how to. end or limit war in a world of states subject to | 
no higher authority. .During those three centuries international law did 
make significant progress on many fronts. For example, the customary 
law of diplomatic immunities or the protection of individuals crystallized 
many rules. Even the law of war succeeded in ameliorating the harshness 
that befell wounded: and captured soldiers. ` But-the threat of war re- 
mained unexorcised even when Europe enjoyed peace for several decades ` 
at á time. The intractability of this problem caused the balance of power 
to loom large in the minds of so many of the publicists whose work we 
have reviewed, for it seemed to offer some possible key to that puzzle. = 

For some analysts in each century the solution was to be found in mòv- 

ing to establish some institution, ranging from mere mediation or arbitra- 
tion bodies to full-fledged -world governments, that could settle disputes _ 
and legislate as to their zauses. Writers who sensed that such appeals 
were utopian had to look elsewhere. In other sectors of international law 
they saw at work a process of reciprocal: claims and tolerances, as later 
, writers were to describe ic. States saw the advantage of having the rules 
. clearly uriderstood, particularly if they were of a generally reciprocal and - 
` neutral type. They.came to feel the need for making agreements to settle 
questions between them that could cause friction, and the desirability, — 
even from a selfish perspective, of preserving | a reputation for faithful 
adherence -to obligations undertaken. 

The balance of power represented the nearest thing to an "analogous 
mechanism that might’ play such a role in énforcing rules limiting a na- ` 
tion’s freedom to initiate war. The equilibrium concept brought home 
to statesmen the thought that the risks and costs of a war might all be in — 
vain because of the predictable tendency of other states to realign their 
positions so as to undo the advantages gained by the aggressor state. 

_ Thus, publicists of internztional law looked to equilibrium theory to pro- - 
_ vide some assurance that peace would be maintained. A few saw the. 
balance as a rather static quality. Others saw it as an almost automatic 
- device that, somewhat along the lines of. the gold standard/balance-of- 
- payments mechanism, would operate ‘to. bring about a new equilibrium 


82 Wright, International Law and the Balance of Power, 37 AJIL 97, 102-03 (1943). 
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when the ‘old v was disturbed. ‘Yet thee: concave of it as a structure. that 
had to. be kept in ‘repair. by. the painstaking, activity of diplomats . who 
were fully conscious of what they were ‘doing. f 

` Among the-analysts we see’ several influences at-work. Particularly in 
the 19th century, nationalist influences become “strongly apparent. Few 
‘publicists can freë themselves of their own nation’s perspective. Those 
from weaker countries saw clearly that preserving the balance is apt to 
_ become an excuse for harsh action, from intervention to territorial parti- 
tion, designed to promote a balance perceived and desired’ by the greater ' 
powers. Grudgingly, they at times also recognized that fear of upsetting 
- the equilibrium had sometimes preserved independence. 

‘Writers from the great powers took a more benign view of the net ' 
` benefits. Those from Great Britain, situated outside the chief zone of 
' peril, were capable of taking a more detached look’ at equilibrium policy, 
not_without certain self-congratulatory Overtones. Publicists: from coun- 
tries that were negatively affected by Britain’s policies tended to find its 
equilibrium views: hypocritical. 

Another important variable is the publicists’ view of , the nature of 
international law. itself. Natural law’ writers had a tendency. to blend 
balance of power ideas. with their overall view of what would con- 
stitute a better world community, and thus did not cast the balance of 
power out of the universe of “law.” Much of this seems foreign to 20th- - 


' ` century observers. However, we also react against the strict positivism 


of the 19th century, which pared down the definition of law to. a. bare 
minimum and even went far. to separate the ‘study of international law 
from the study of international politics. We would not share the view of 
Bulmerincq, who wrote in 1874: | l 


“We regard it as a degradation of international law if it is to be sup- - 
- ported by political means. ... The unity of the system requires unity in 
principle, and a political system and a political principle.do not belong 
_in the system of international law. . .-. We could: only regret it if- 
international law were discredited by the inclusion of a pecs sys- 
tem, or better, a political means."? 
Increasingly, 20th-century academic lawyers, whether or not they refer 
to themselves as realists,.are willing to see the relations between states as 
being governed by a variety of constraints, expectations, and understand- 
ings. These can take many different forms, some of them quite removed 
from the patterns lawyers. are’ used to finding in domestic law. In such a 
system, power relations can be treated as determinants or prpconditigas 
of international law, if not precisely a part of it. ` 
In a period when the word “balance” has virtually dizappeared from 
this Journal's indices and from international law writing generally, the 


' situation of international relations expérts is more complex. ‘Even if most 


of them have largely abandoned balance of power terminology, they still 


-analyze relations ‘between states in terms of _power (whether military, 2 


83 A, BULMERINCE, - -PRaxis, THEORIE UND Copiricarion DES VOLKERRECHTS 48—49 
(1874). - 2 ae - 
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political, or eer, an of alliances and coalitions.* They confront a 
complex interaction of states in the multipolar worldwide arena, which - 
_ ‘has succeeded the narrow, old European system that characteristically 

had only two alignments, and the later simple East-West polarity of the 
Cold War years. In a sense, this analysis builds upon the earlier analysis — 


of simpler. relations. ‘Locking back at the 19th century, the systems ana- 
lysts Morton A. Kaplan end Nicholas deB. Katzenbach, in their Political 


Foundations of International Law, made perhaps: the ‘most sweeping . 
claims for the role of the balance of power in shaping 19th-century rules. 


of international law, from recognition to nonintervention. Looking back 
at the 1960’s and .1970’s, future publicists may see the pervasive effect 
of the newer power constellations on developing rules of international law. 
Certainly, international lawyers’ capacity to devise -better and stronger 


institutions for keeping the peace will depend on their capacity to under- - 
stand the power structure’ and the unintended, but ‘often inevitable, con- . 


sequences that can flow zrom mcves that exert pressure on one point in 
an interrelated system. - a 


84 One who has not abandcned the term is Prof. Hans Morgenthau. He continues 


also to make the point that balance of. power is a prerequisite of international law. 


Pouitics AMONG Nations 266 fou ed. 1967). Another is I. CLAUDE, supra note 5, 


at 278-85, x , deg 


85 M. KAPLAN & N. KATZERBACH, THE POLITICAL FOUNDATIONS OF INTERNATIONAL 
Law 30-41 (1961). ‘Among the-areas of international law in which they find the in- 


- . fluence of the balance of power are the law of neutrality (pp. 218-19 ), recognition 
' (pp. 114-19), and sovereign Oy ‘Cp. age . . a 
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UNITED STATES RESTRICTIONS ON- EXPORTS 
= TO SOUTH AFRICA 


By Maxwell J. Mehlman, Thomas H. Milch, and Michael V. Toumanof °- 


INTRODUCTION 


Since 1964 the United States has restricted military exports to the Re- 
public of South Africa and to Namibia in compliance with a voluntary 
arms embargo established by the United Nations. In 1977 the United 
Nations, with United States support, made this ban mandatory. Shortly 
thereafter, the Department of Commerce significantly broadened U.S. 
export restrictions by prohibiting all exports—not merely arms and other 
military equipment—that the exporter knows or has reason to know are 
destined for use by the South African military or police.” 

‘These restrictions are not simply a response by the U.S. Government 
to an international mandate.’ They also serve the recognized foreign policy 


purpose of firmly disassociating 'the United States from the apartheid | 


policies of the South African regime. The broadening of the export re- 


strictions by the Carter administration reflects a growing desire to, identify | 


: more closely with black African nations. At the same time, however, 
the. fact that the U.S. Government has not gone so far as to adopt more 
expansive trade restrictions is recognition of the importance of U.S. com- 
mercial interests in South Africa. 


This “partial” prohibition on commercial exports to South Africa has 


come under attack from many groups. Human rights advocates claim 
that the export restrictions are too limited to be effective. They cite re- 
ports that the restrictions have failed to prevent significant amounts 


of U.S. equipment that could aid the regime in maintaining its security - 


_ from entering South Africa. They also claim that foreign subsidiariés 
of U.S. corporations—those located in South Africa and elsewhere—pro- 
vide substantial material assistance to the South African military and 
police. 

On the other hand, many donesie corporations that do- business with 
South Africa argue. that U.S. trade restrictions have cost them profitable 


* Messrs. Mehlman and Milch are members of the D.C. Bar. Mr. Toumanoff is a 
former legal assistant in ‘Washington, D.C. The assistance of Myron Curzan, Esq., 
Stuart Land, Esq., Mike Klare, and members of the Washington International Human 
- Rights Law Group, all of whom reviewed and commented on this: manuscript, is grate- 
fully acknowledged. ha 

1 SC Res. 418, adopted Nov. 4, 1977, 32 UN SCOR (2046th mtg.), UN Doc. S/P.V. 


© 2046 (1977); 72 AJIL 408-09 (1978). : 


2 See 43 Fed. Reg. 7,311 (1978). A further publication of the Commerce Depart- 
ment in September 1978 sought to clarify the meaning of the terms “military” and 
“police.” See 43 Fed. Reg. 43,449 (1978). 


3 See text at notes 58-74 infra. Unless otherwise indicated, all references to South 


Africa apply to Namibia as well. 
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business in southern Afros: These markets have been taken over” by ; 
European counterparts whose governments do not strictly follow the UN 


_ . mandate. Since South Africa can easily turn, elsewhere -for logistical 


support, it is argued, the net effect of U.S. trade restrictions is economic 
loss to American -business and no appreciable. dent in the policy of 
_ apartheid.* 

This article traces the history of the US. salie of restricting boit 
to South Africa and examines in detail the restrictions that are currently - 
in effect. It evaluates the effectiveness of these limitations in light of . 
stated-U.S. foreign policy goals. The article concludes that, contrary to 
the views of many U.S. exporters, the current trade limitations: represent -- 
only a “middle road” position: while direct shipments of major military. 
: equipment, from the United States to South Africa appear largely to have 
been halted, the South African security forces continue to be-able to” 
obtain a ‘substantial amount of logistical support from. U.S. sources. - Fi- 
nally, the article recommends certain changes in the export restrictions 
| that would’ increase their effectiveness. i 


.L. HISTORY or THE Unrrep STATES EMBARGO PoLicy 


The U:S.-policy of restricting the export of arms and related materials 
- to South. Africa was first announced in a speech given by Ambassador to 
the’ United Nations Adlai E. Stevenson. On August 2, 1963, he told-the 
Security Council that the United States ‘ ‘expect[s] to bring to an end the 
sale: of all military equipment to the government of South Africa by the 
end of this calendar year."* 

Five days later, the Security. Council - passed Resolution 181 calling on 
all nations “to cease forthwith the sale and shipment of arms, ammunition 
of all types and military vehicles to South Africa,”*? On. December 4 of 
the same year, Resolution 182 was adopted by the Security Council. This 
action broadened the arms embargo to include “the sale and shipment of . 
equipment and: materials for the manufacture and maintenance of arms 
‘and ammunition in Soutk Africa.” ° 
_ Speaking in support of Resolution 182, heaton: Stevenson reaffirmed 
U.S. support for the arms embargo (subject only to the twin caveats of 
honoring existing contracts. and reserving the right-to provide arms *if:nec- - 
“essary to preserve international peace and security )..and added that’ the 


4 For various presentations af this line of argument, see testimony of various cor- - 
porate officials in South Africa: Hearings Before the Subcomm. on African Affairs of 
the Senate Comm. on Foreign Relations, 94th Cong., 2d Sess. 36, 436, 445 (1976) 
[hereinafter cited as 1976 Hearings). 

ë This article does not coyer. the export of U. S. nuclear equipińent and technology - 
to South Africa. 

6 U.S. Mission to the United Nations: Press Release No. 4233, August 2, 1963; 
reprinted in Implementation of the U. S. Arms Embargo: Hearings Before the Subcomm. . 
on Africa of the House Comm. on Foreign Affairs, 93d Cong., Ist Sess. 278 (1973) 
[hereinafter cited as 1973 Hearings]. ; 

718 UN SCOR (5386th mtg.},.UN Doc. S/P.V. 5386 (1963). 

818 UN*SCOR (547 1st mtzg.), UN Doc. S/P.V. 5471 (1963). 
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United States would also abide by the broadened prohibition against the 
sale of material and equipment used for manufacturing such arms.’ 

Guidelines implementing this policy were promulgated by the U.S. Gov- 
ernment in 1964. They prohibited the sale of (1) all military equipment 
of significant value to military, paramilitary, or police forces in training 
or combat, and (2) equipment and material for the production and main- 
tenance of arms and ammunition.!®? The 1964 guidelines did not cover 
foreign arms manufacturers using U.S. components, an oversight that was 
corrected in 1968 by amending the’ guidelines to forbid the use of U.S. 
components in the foreign manufacture of arms, ammunition, and other 
weapons-related items destined for South Africa. _ 

Despite the apparent all-inclusiveness of this general policy, it allowed 
some important exceptions. First, the guidelines exempted preexisting 
contracts for the supply of military items in effect as of August 1963. This 
exception resulted in roughly $30 million worth of military sales to the 
South African Government in the 10 years between 1963 and April 1973.” 

Second, the 1964 guidelines contained a provision for dealing with so- 
called dual-use equipment: items with both civilian and military applica- 
tions, such as noncombat aircraft, computers, and electronic equipment 
(particularly guidance and communications equipment).*? The 1963 UN 
resolutions had provided no guidance on restricting such sales, having 
referred only in general terms to arms, ammunition, and military vehicles. 
Yet these items, either “as is” or with minor modifications, could be ex- 
tremely useful to the South African security forces. Accordingly, the 1964 
guidelines attempted to limit sales of dual-use equipment to civilian end 
users.** . 

During the administration of President: Johnson, the first President to 
implement the policy announced by Ambassador Stevenson in 1963, sales 
in this gray area were apparently scrutinized quite closely and often pro- 
hibited if possible military uses were evident. Ambassador Goldberg 
and Representative O’Hara (D., Ill.) reported to the United Nations in 


- 9U.S. Mission to the United Nations: Press Release No. 4328, December 4, 1963; 
reprinted in 1973 Hearings, supra note 6, at 281. -~ 

10 Although these guidelines have never been officially made public, the authors 
have obtained a copy. They are generally described in United States-South Africa 
Relations: Arms Embargo Implementation: Hearings Before the Subcomm, on Africa 
of the House Comm. on Internationcl Relations, 95th Cong., lst Sess. 51 (1977) 
(statement of William H. Lewis, Director, Office of Inter-African Affairs, Department 
of State) [hereinafter cited as 1977 Hearings]. l 

11 These sales appear to have consisted primarily of Mark 44 torpedoes sold to the 
South African Navy and spare parts and maintenance items for 7 C-—130 transport air- 
craft sold to the South African Air Force. See 1973 Hearings, supra note 6, at 96, 
131-32, and 144, i 

12 For a description of these items, see 1977 Hearings, supra note 10, at 56. 

13 Id. at 51. 

14 See, e.g, United States-South African Relations: Hearings Before the Subcomm. ` 
On Africa of the House Comm, on Foreign Affairs, 89ih Cong., 2d Sess. 53 (1966) 
‘(statement of Alexander Trowbridge, Assistant Secretary of Commerce for Domestic 
and International Business). 
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1966, for example, that the U.S. Government had refused to sanction 
over $60 million ‘in orders for civilian equipment that might have been 
converted to military end use."® 

When President Johnson lef: office, however) these restrictions under- 
went dramatic changes. Soon after his election in 1968, President Nixon 
asked the National Security Council to reevaluate United States policies 
toward southern Africa. In response, the’ National Security’ Council 
prepared a secret Decision Memorandum outlining a new policy, which 
was approved by the Presiden: in January 1970.17 This new policy .was 
-based -on the assumption that “[w]e can, by selective relaxation of our 
stance toward the white regimes, encourage some modification of their 
current racial and colonial policies.” ?® Accordingly, the new policy recom- 
mended that the administration “[e]nforce [the] arms embargo against 
_ South Africa but with liberal marnani of equipment which could serve 
either military or civilian purpəses.” l 

This new policy effectively nee the osi diaes s pre- 
sumption that the export of. dual-use items should be prohibited unless 
there were strong assurances that they would not be put to military -use. 


Under the new policy, such exports tó the South African military, as well _. 


as to civilians, were approved unless there was strong evidence indicating e 
an outright combat-related use.” 

Although the 1970 policy guidelines rnn in effect for 6 years, both 
the Nixon and Ford administrations asserted publicly that nothing had 
changed and that the United States was continuing strict enforcement of - 
the embargo against South Arica. Indeed, the Nixon administration 
would not even ‘publicly admit that any guidelines existed for iiapienent: 
ing the embargo.?? < 


15 Ibid. 
` 16 See N.Y. Times, Oct. 13, 1974, $1, “at 12, col 1. 
. 17 For a more detailed discussion and analysis of the origins of this potiey see 1976 

‘Hearings, supra note 4, at 181-95, 23]—45. — 

18 Excerpts from both the Natiomal Security Council study and. the eaten De- 
cision Memorandum were “leaked” in 1974 and were published in Szulc, Why Are 
We in Johannesburg?, 82 Esoure -48 (No. 4, October 1974). 

19 Id. at 60. l | 

20 See 1973 Hearings, supra hote G, at 147. During the- period the Nixon guidelines 
were in effect, the United States approved the- sale of 6 Lockheed L-100's, the 
“civilian” version of the C-1E0 ‘military transport (N.Y. Times, Feb. 11, 1976, at 75, 
col. 1); 7 “executive jet” aircraft which could be adapted for reconnaissance end 
military: transport use (see Klare & Prokosch, Getting Arms to South Africa, THE: 
Nation 50 (July 8-15, 1978)); computers for: military. materials inventory (see 1977 
Hearings, supra note 10, at 4246); the NATO coding system for military supplies and - 
spare parts (see Minty, Implementing the Arms Embargo Against South Africa, 9 
OBJECTIVE; Justice 23 (Winier 1977/78)); and 25 Augusta-Bell 805A Iroquois. heli- 
copters, the “civilian” version of the Huey Iroquois used in Vietnam (1977 Hearings, 
at 13, 17). Indeed, while U.S. aircraft sales to South Africa av2taged $30 million 
a year from 1965. to 1970, they jumped to an average of $60 million for the years 
1971-1973 and to an average of over $170 million for the years 1974~1976._ See 1973 
Hearings, supra note 6, at 58 and 1377 H earings at 56. — 

21 See, e.g., 1973 Hearings, supra note 6, at 27, 55, 56, 86, and 148. ` 

22 See id. at 53. 
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_ In 1977. iie change i the Ford to the Carter administration ‘brought - 

about a second reevaluation of U.S. foreign policy toward South Africa. 
_-As part of this review, the Carter administration , specifically addressed 
the problem of dual-use sales and significantly tightened the implementa- 
tion of the embargo. The liberalization of guidelines that had taken place 
under the Nixon administration was finally admitted- by the State Depart- ` 
ment in 1977, and the 1970 White House policy determination on dual- 
use sales was rescinded. New policy guidelines were issued, reinstating 
the earlier presumption against the approval of such sales, at least to the 
. military. As an 1 administration spokesman. stated: - 


‘Even if an ee has no clear and direct Applicaton to combat or to 
` internal security operations, it may not be appropriate to permit ‘sale 
of that item to the South African military. .The sale of some items, 
although of no use in combat, may nevertheless strengthen apartheid 
or encourage the belief that we are not serious in our opposition to’ 
apartheid. Where such a possibility exists, we believe that we ought 
to consider very carefully whether the sale should be permitted. We - 
have already officially rescinded the 1970 White House determination: 
ı on “grey area’ " Sales. 34 5 _ 


IL. CURRENT (aeration: ON Exports To SourH AFRICA 
Armaments Pac | | . ae 


The statutory. Rarnewoik for the srobibition on arms exports to South 
Africa is the International Security Assistance and Arms Export Control 


Act of 1976 (AECA).?> The AECA provides a comprehensive scheme ` ` | 


for regulating arms sales both by the Government and by private com- 
panies.** Any arms sales to South Africa by the U.S. Government would 
currently be illegal.under the AECA because a key prerequisite has not 
been met: the President has not made a determination that such.a transfer 
is in the national interest, as required by section 3(a) of the act.” - 

Arms exports by private companies are regulated by the State Depart- 
ment and the Department of Defense under section 38 of the AECA. This 
section authorizes the President to regulate commercial arms exports and 


23 See 1977 Hearings, oe note 10, at 51. x i 
24 Id. at 52. One indication of this stricter enforcement is that -aircraft sales for the 
“first 6 months of 1977. dropped precipitously from the $60~170 million annual levels 
_ discussed above, supra note 20, to only $13 million. Id. at 56. The new -Carter 
administration policy.also resulted in U.S.-support for UN Security Council Resolution 
_ 418, adopted on November 4, 1977 (supra note 1), which made the previously volun- 
tary. ban on the export of arms mandatory. l 

25 22 U.S.C. §§2751-94 (1976). l i 

26 Iņ addition to the AECA, which governs “arms lek the Foreign Assistance Act 
of: 1961, as amended (FAA), governs nonsale transfers of arms by the U.S. Govern- _ 
ment ander its military assistance programs. 22° U.S.C. §§2151-2443 (1976). The 
FAA authorizes the President to furnish military assistance which he finds ° “will 
strengthen the security of the United States and promote ‘world peace.”. 22 U.S.C. 
§2311(a) (1976). No such finding is in effect for South Africa at this time. See 22 
U.S.C.A. §2312(a)(1) (Supp. 1978). 

2722 U.S.C. -§2753(a)(1) (1976). 
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imports and provides for the creation of a “United States Munitions List” 
as a basic instrument of arms export control.?* No item on the list may 
be commercially exported or reexported”® without a license granted by 
the State Department. The list is published in the Code of Federal 
Regulations and embraces virtually every variety of conventional military 
hardware, including all components, parts, accessories, and attachments 
to the listed items.’ i 

. Although the AECA requires a State Department license for commercial 
sales of items on the Munitions List, there are no specific restrictions in 
the act or regulations prohibiting such sales to South African purchasers. 
In contrast to government-to-government arms sales, which require a 
“section 3” presidential determination,” commercial sales of items on the 
Munitions List can take place without a presidential determination, so 
long as the exporter can obtain State Department licensing approval.* 
Indeed, a recent Congressional Research Service study shows that between 
1960 and 1977, the State Department approved more commercial exports 
of items on the Munitions List to South Africa than to any other African 
country." Further, in fiscal year 1977, the State Department approved 
almost $5 million worth of shipments to South Africa, making it second 
only to Nigeria among African countries.* 

Nevertheless, the State Department's statutory: authority to license com- 
mercial arms shipments <o South Africa is not unlimited. In the first 
place, the AECA prohibits licenses for the commercial sale of major de- 
fense equipment sold for $25 million or more to any non-NATO country 
except Australia, Japan, end New Zealand:®* In addition, certain disclo- 
~ sures to Congress required under the AECA serve to limit the State De- 


28 22 U.S.C. §2778(a)(1) (1976). The State and Defense Departments must concur 
in placing an item on the Munitions List. See Executive Order Nc. 11,958, 3 C.F.R, 
79 (1977 Comp.). 

29 “Reexporting” is the process of exporting an item to a third country from a second 
country to which it previously was exported. See 22 C.F.R. $123.10 (1978). 

30 22 U.S.C. §2778(b)(2) (1976); 22 C.F.R. §123.01 et seq. (1978). Department 
of State regulations also require approval of licensing and technical agreements in- 
volving the manufacture abroad of any items on the U.S. Munitions List, and approval 
for the export of classified and unclassified technical data relating to such items. See 
22 C.F.R. §§124.01, 125 (1978). 

3122 C.F.R. §121.01 (1978). 82 See text at note 27 supra. 

33 No presidential determination is required for commercial sales because section 3 
by its terms only applies to sales by the Government. See 22 U.S.C. §2753(a) (1976). 

34 See FOREIGN AFFAIRS AND NATIONAL DEFENSE Division, CONGRESSIONAL Re- 
SEARCH SERVICE, LIBRARY OF CONGRESS, 95TH CONG., 2p SESS., UNITED STATES ARMS 
TRANSFER AND SECURITY ASSISTANCE ProcraMs 149-50 (Comm. Print 1978) (pre- 
pared for the Subcomm. on Europe and the Middle East of the House Comm. on 
International Relations). Ths cortinued sales of spare parts and maintenance for 
South Africa’s C-130 transports under preexisting contracts are included in these 
figures. 

35 Id. See also 1977 Hearings, supra note 10, at 51. | 

86 22 U.S.C.A. §2778(b)(3) (Supp. 1978). As discussed earlier, sale by the Gov- 
ernment to foreign military services of such equipment is similarly prohibited since 
the President has not made a section 3 determination. See text at note 27 supra. 
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partment’s latitude in granting licenses.*’ Finally, licensing of commercial 
sales of items on the Munitions List is restricted by the human rights con- 
siderations set forth in section 301 of the AECA." 


Commercial Exports 


While the Departments of Defense and State alenen the embargo 
with respect to items on the U.S. Munitions List, the Department of Com- 
merce is responsible for licensing almost all other commercial exports 
to both governmental and civilian users in Sauth Africa. The most 
controversial exports to South Africa under the Commerce Department's 
jurisdiction are (1) dual-use equipment not on the Munitions List, in- 
cluding noncombat aircraft, computers, and electronic equipment; (2) 
manufacturing technology licensed by a U.S. company to a foreign manu- 
facturer who uses the technology to produce military-related items for 
sale to South Africa; (3) U.S. parts sold to foreign manufacturers who 
incorporate them in military-related items sold to South Africa; and (4) 
certain other military-related materials and ey used in the manu- 
facture of military. equipment.*° 

The Export Administration Act of 1969, as amended (50 U.S.C, App. 
§§2401-2413 (1976)), establishes the statutory framework for regulating 
commercial exports of items not on the U.S. Munitions List. The act au- 
thorizes the President to establish export controls (1) to prevent serious 
damage to the domestic economy; (2) to further U.S. foreign policy and 
to fulfill U.S. international responsibilities; and (3) to protect national 
security. By executive order, President Carter has delegated most of 
his powers under the act to the Secretary of Commerce.*? Commerce 
Department regulations and policy pronouncements regarding commercial 

87 See 22 U.S.C. §2776(a)(4) (1976). It is these disclosures that show that the 
State Department has approved licenses for the export to South Africa of some items 
on the Munitions List. See text at notes 34-35 supra. 

38 See 22 U.S.C, §2304(a) (1976). The AECA specifically requires the Secretary 
of State to submit to Congress a complete report, as part of his annual security assist- 
ance proposal, on the observance (or lack of it) of human rights in each country pro- 
posed as a recipient of security assistance. See 22 U.S.C. §2304(b) (1976). 

39 Certain special commodities are regulated by other U.S. Government agencies, 
e.g., gold and one-cent coins are controlled by the Treasury Department, and tobacco 
seeds and plants are controlled by the Department of Agriculture. See 15 C.F.R. 
§370.10 (1978) for a complete list of these special commodities. 

40 These last items—which are not on the Munitions List—are specified in a supple- 
ment to Commerce regulations, Supplement No. 2, discussed more fully in note 53 infra. 
These items are regulated by the Department of Defense as “defense articles” if they 
are part of a governmental sale to a foreign military, but are regulated by the Depart- . 
ment of Commerce if they are part of a private, commercial sale to either a govern- 
ment or civilians, This split authority stems from section 215(7) of the AECA, which 
limits the definition of “defense articles” contained in section 215(3) of the act 
to items on the Munitions List for purposes of commercial exports. See 22 U.S... 
§2794(3) and (7) (1976). 

41 See 50 U.S.C. App. §2402(2) (1976). 

42 See Exec. Order No. 12,002, 3 C.F.R. 133 (1977 Comp. i 50° U.S.C.A: App. 
§2403(b)(1) (Supp. 1978). The executive order reserves the President’s power to 
issue regulations and to communicate specific directives to the Secretary of Commerce. 


= 


588. THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 73 
sales to South Africa are tased on the second of the three foregoing polley 
grounds,‘ ` 

The regulatory authori of the Department of Commerce is iple: 
mented through a system of export license requirements. All commercial - 
items subject to export control under the Export Administration Act, with 
the exception of technical data, are listed on a Commodity Control. List 
(CCL), which is. incorporated i reference in Commerce Department 
‘regulations.** 

No commodity on the CCL, or any PaT data, may be exported 
unless the exporter first obtains a license from the Commerce Department’s 
Office of Export Administration.“ ‘Two main types of licenses have been 
established, depending on the nature of the commodity and its destination. 
The first is a “general license.” Items covered by a general license can be 
exported without making actual applications to the Depertment, ‘instead, 
a. general license is effective automatically for any items covered’ by it 
and shipped to authorized country destinations. . Accordingly, this type 
of license represents the least amount-of export control exercised the 
Commerce Department.*® 

The second type of license,.a “validated iene 47 must .be obtained T 


‘before a specific transaction may take place. It is_the most stringent `- 


licensing control exercised by Commerce, and the mechanism used in a 
roundabout fashion to implement the Commerce Department s- South 
African .export restrictions,‘ 

The structure of the ‘Commerce Department’ S regulatory scheme for 


-43 See 1977 Hearings, supra note 10, at 45. . a 

4t See 15 C.F.R. §399.1(a) (1978). The list omits technical data, oe aare regu- 
lated by the Commerce Department under separate regulatory provisions, 15 C.F.R. 
§379 (1978), and also excludes items subject to the export control of other U.S. 
agencies, such as items on the U.S. Munitions List. See 15 C.F.R. §370.10 (1978). 

4515 C.F.R. §370,3(a) (1978).. All parts, components, materials, or other ‘com- 
modities -exported from the United States and used in the manufacture of a foreign 
end product are also subject to the export control Jaws of the Uni-zed States and may 
not be used for a purpose “detrimental to the national security or foreign policy of the 
United States.” 15 C.F.R. §376.12 (1978). 

46 Various general licenses nave. been developed for specific items, such as technical 
data (General Licenses GTDA and GTDR) and gifts (General License GIFT). 
However, the primary general license is G—DEST, which authorizes the export of all 
items on the Commodity Control List to a destination for which a validated license is 
not required. The types of general licenses are described in part 371 of the regula- 
tions. See 15 C.F.R. §§371.1-371.22 (1978). 

47 See 15 C.E.R. §§372.1-372.13 (1978). . 7 i 

48 See, e.g., the current regulations prohibiting sales of all: items to the South 

African military or police, 43 Fed. Reg. 7,311 (1978), discussed infra in text at notes 
51-57. These regulations require a validated license “for these exports and at the 
same time preclude the issuance of a validated license for them. 
- There are two types of validated licenses; “individual” and “special.” Individual 
validated licenses are used to authorize a specific export to a specific consignee at a 
specific time, Special licenszs are designed to avoid the need for multiple licenses 
for a number of related transactions. Accordingly, special licenses are issued in cases 
of repeated shipments, such as shipments that are part of an ongoing project, or ship- 
ments for further ‘distribution. See 15 C.F.R. ae 1-373.8 (197 8). 
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the control of anaal exports evel dirai little about the actual 


_ implementation of restrictions on trade, with South Africa. Prior to Febru- ° ’ 


_ary 22, 1978, the requirements did not expressly forbid the export- to South 
Africa of military-related equipment on the Commodity Control List, but 
merely called for’a validated license for these exports.‘ In practice, the 
implementation of this requirement varied from the Johnson administra- 
tion’s policy to the more lenient post-1970 praca. of the Nixon’ admin- 
istration.®°, 

On February 22, 1978, the Commerce Department onii new, 
- more stringent export regulations intended “to further U.S. foreign policy 
regarding the preservation of | human rights by denying access to U.S.- 
origin commodities and technical data by the military and police entities 


of the Republic of South Africa and Namibia.”*! To achieve this aim, ` 
the regulations establish a complete embargo on the knowing export and - 


reexport of all commodities. and technical data of U.S. origin to the South 
African military or police. 

The new regulations begin with a more freta restatement of thes pre- 
vious policy on the export of military-related equipment subject to the 
Commerce -Department’s licensing control. A total ban is imposed on 
the export of these items, replacing the discretionary review the -Depart- 


ment had previously employed, and the specific items falling into this 


. category are publicly listed for the first time.” 

In a significant departure from past policy, the new ESA then 
provide that. not just military-related commodities, but all items under 
the Department s jurisdiction; including technical data and consumer 


49 See 15 C.F.R. §385.4(a) (1978), amended by 43 Fed. Reg. 7,311 ee 
50 See text at notes 16-22 supra. 
ae Fed. Reg. 7,311 (1978) (preamble ). 

_ §385.4 Country Group V. ss 


(a) Republic of South Africa and Namibia. In conformally with the U.N. 
Security Council Resolutions of 1963 and 1977, relating to exports of arms and 
munitions to the Republic of South Africa, and- consistent with U.S. foreign policy 
towards the Republic of South Africa and N amibia, the Department of Commerce 
has established the following special policies for commodities and technical data 
under its licensing jurisdiction. 


(1) An embargo is in effect on the export_or T reexport to the Republic. of South 
Africa and Namibia of arms, munitions, military equipment and materials, and 
materials and machinery for use in the manufacture and maintenance of such 
equipment. Commodities to which. this embargo applies are listed in Supplement 
No. 2 to Part 379. 


43 Fed. Reg. 7,311 (1978). Country Group V covers all countries, including South 
Africa, except’ Communist countries, all of the Western Hemisphere, Southeast Asia, 
and those under other specific country groups. See Supplement No. l of 15 C.F.R. 
§370 (1978). ` 

53 This list comprises Supplemeùt No. 2, set forth at 43 Fed. Reg. 7,313—14 (1978). 
These items include spindle assemblies, equipment for the production of military ex- 


plosives, specialized components, construction: equipment built to military. specifica- ` 


tions, military-typé vehicles, pressure ‘refuelers, specifically “designed components and 
parts for ammunition, and nonmilitary shotguns, shotgun parts, and shells. These items 
are primarily machine equipment not on the U.S. Munitions Lists that are ae for mili- 
tary purposes.. 2 - - ; 
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goods, are embargoed if the exporter knows, or has reason to know, that 
the item is to be sold to or used by the South African military or police.™ 
Moreover, these prohibitions apply even if the export passes through third 
countries on its way to South Africa, since the regulations cover reexports 
as well as exports.*® . 

As an enforcement mechanism, the new regulations require the fol- 
lowing “destination control statement” on shipping documents for all ex- 
ports to South Africa under general and validated. licenses: “These 
(commodities) (technical data) licensed by the United. States for (Re- 
public of South Africa) (Namibia). Diversion contrary to U.S. law pro- 
hibited. Resale to or delivery, directly or indirectly, to or for use by or 
for police or military entities prohibited.” 5° | 


54 (2) An embargo is in effect on the export or reexport to the Republic of South 
Africa or Namibia of any commodity, including commodities that may be ex- 
ported to any destination in Country Group V under a’ general license, where the 
exporter or reexporter knows or has reason to know that the commodity will be 
sold to or used by or for military or police entities in these destinations or used 
to service equipment owned, controlled or used by or for such military or police 
entities. 


(3) An embargo is in 2ffect on the export or reexport to the Republic of South 
Africa or Namibia of technical data, except technical data generally available to 
the public that meets the concitions of General License GTDA, where (a) the 
technical data relaté to the commodities listed in Supplement No. 2 to Part 379, 
or (b) the exporter or reexporter knows or has reason to know that the technicai 
data or any product of the datz as defined in 379.4(e) are for delivery to or use 
by or for the military or. police entities of these destinations or for use in servicing 
equipment owned, controlled ar used by or for these entities. In addition, users 
in the Republic of South Africe or Namibia of technical data that do qualify for 
export or “reexport under the provisions of General License GTDR must be in- 
formed in writing at the time of the export or reexport of the data that the direct 
product of that data may not be sold or otherwise made available, directly or in- 
directly, to the military ar police entities in these destinations. The term “direct 
product” is defined in footnotes in Section 379.4(e). : 


(4) Parts, components, materials and other commodities exported from the 
United States under either a general or validated export license may not be used 
abroad to manufacture o7 produce foreign-made end products where it is known 
or there is a reason to know the end products will be sold to or used by or for 
military or police entities in the Republic of South Africa or Namibia. 


(5) A validated export licerse is required for the export to the Republic of 
South Africa and Namibia of any instrument and equipment particularly useful 
in crime control and detaction, as defined in §376.14. 
General License GIT may not be used for any commodity destined for the 
Republic of South Africe or Namibia. (See §371.4(b).) | l 
15 C.F.R, §385.4(a)(2)-(5). General License GTDA, referred to in subparagraph 
(3), is described at 15 C.F.E. §379.3 (1978). General License GTDR, also referred 
to in subparagraph (3), is described at 15 C.F.R. §379.4 (1978). 

“Crime control and detection commodities,” referred to in subparagraph (5), are 
defined at 15 C.F.R. §376.14(a) (1978). General License GIT, referred to in sub- 
paragraph (5), is described at 15 C.F.R. §371.4(a)(1) (1978). 

The Commerce Department subsequently published an interpretation clarifying its 
understanding of which South African agencies constitute military or police entities. 
This interpretation includes among such entities the Department of Prisons, the internal 
security arm (the Bureau -of State Security), and highway patrolmen. It excludes the 
National Institute of Defence Research, except where the exporter knows or has. rea- 
son to know that the exported commodity will be used for military or police-related 
research. See 43 Fed. Reg. 43,443 (1978). 

55 See 15 C.F.R. §385.4(a1(2)—(3), published at 43 Fed. Reg. 7,314. 

5615 C.F.R. §386.6(a)(2): 43 Fed. Reg. 7,314 (1978). 
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In addition, ree consignees, distributors, and exporters using the 
special licensing procedures are required to certify that commodities 
shipped under those licenses will not be used or sold contrary to the 
embargo.” 


ILI. EFFECTIVENESS OF EXISTING EXPORT RESTRICTIONS’ 


Current restrictions on exports to South Africa implement U.S. foreign 
and human rights policy objectives to a limited extent. There are appar- 
-ently no governmental arms transfers between the United States and South 
Africa," and most private shipments of domestically manufactured military 
equipment appear to have been effectively stopped.** Nonetheless, the 
State Department’s approval of $4.7 million in items on the Munitions List 
in 1977 suggests that some military spare parts and services continue to 
trickle into the country.© 

Apart from sales of items on the Munitions List, exports controlled by 
the Department of Commerce and the activities of foreign subsidiaries 
of American corporations pose the major problems in implementing the 
embargo. Although there is little hard evidence available, existing restric- 
tions in these areas may very well be permitting a substantial amount of 
U.S. assistance to the security forces of the South African regime. To 
some extent, this situation is due to the broad and unreviewable licensing 
discretion exercised by the Commerce Department. More importantly, 
however, it is due to the difficulties of enforcing existing export control 
restrictions and to the failure of the Government to regulate in any signifi- 
cant fashion the activities of foreign subsidiaries of U.S. corporations. 


Weaknesses of the Restrictions | . 


The Commerce Department regulations permit continued American 
support for the security forces of the South African regime through “gray 
area’ sales—particularly sales to civilians and government agencies other 
than the military or police—of noncombat military equipment and dual-use 
“civilian” equipment such as computer technology, civilian aircraft, and 
airborne and ground base communications equipment that can be easily 
modified and adopted for military use. Although the restrictions on gray 
area sales were tightened in 1978 by the ban on direct exports to the South 
African military or police, they do not appear to be designed to close off 
the total flow of such items to South Africa. 


57 See 15 C.F.R. §373.1(a)(2) (i) (1978); 43 Fed. Reg. 7,312 (1978). 
` 88 This stands in sharp contrast to the record of other Western arms-producing na- 
tions, particularly France, Great Britain, and Italy. See INSTITUTE Fon STRATEGIC 
STUDIES (London), THe Minirary BALANCE 1972-73, at 80 (1973). 

59 In violation of State Department restrictions, Colt Industries and the Winchester 
Group of Olin Corporation manufactured and shipped quantities of small arms and 
ammunition to South Africa via third countries from 197] to 1975. The U.S. Gov- 
ernment successfully prosecuted both companies. See Wall Street Journal, Oct. 21, 
1976, at 17, col. 1. See also note 68 infra. 

60 See text at notes 34-35 supra. 
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TABLE 1 


VOLUME OF SELECTED U., S. EXPORTS TO SOUTH AFRICA 


1977 l 1978 


(in dollars) `> -(in dollars) 

' Singie-engine planes ` - $2,666,499 - $3,039,073 
(61 sales transactions) , (72 sales transactions) 

Multiengine planes _ 9,993,619 ` > — 9,618,184 
j . - _ (28 sales transactions) (28 sales transactions) 

Aircraft parts 7 ` | 12,285,989 9,536,050 

Computer-related equipment* ` - 83,766,284 , 49,730,124 

- Computer-related parts* a 7,378,509 "41,198,933. 


* Part of the increase between 1977 and 1978 for these categories may be due to a new 
classification system, The “computer-related” category was replaced in the 1978 calculations: 
by a category covering “data processing,” probably including a broader range of: items. 
- The extent of the difference, if any, between computer-related and data-processing items 
is not clear from the statistics. 


In fact, there is some statistical evidence that the February 1978 regu- | 
lations have had virtually no.impact on the high volume of dual-use 
“commercial” exports to South Africa. The Department of ‘Commerce ` 
` publishes monthly export statistics (Schedule E Commodity by Country, 
FT 410) which reflect‘in a general fashion the exports licensed for that © 
year to date. It is therefore possible to evaluate very generally the impact: 
of the new regulations, which took effect’ on February 16, 1978, by com- 
paring statistics for 1978 with parallel figures for 1977. Although the pre- 
cise tabulations are subject to some doubt because the classification system 
used was partially changed from one year to the next, they reveal that the 
new regulations at best have had only -a minor impact on the level of dual- 
use sales. The totals in teble 1 were calculated for exports of aircraft and 
computer-related items. : 

While the export statistics do not gaiii which of the items listed in 
table 1 are actually. being used for military or security purposes, they 
nevertheless are significant in that they fail, to show a broad decrease 
in the level of these exports following promulgation of the new regula- 
tions. -Indeed, the statistics: reveal that the 1978 level of aircraft and 
computer-related exports to South Africa is among the very highest for 
all:countries. _ 

More. significantly, the February 1978- ennon leave intact the Com- 
merce Department’s broad and unreviewable discretion to approve exports 
of .dual-use items to civilians and to South African governmental agencies 
other than the military and police. ‘To be sure, the present administration 
claims that it has followed a new and stricter approach to approving these 
gray area sales.® Yet the history of the South African export restrictions 
demonstrates that such policy pronouncements cannot ‘always be relied 
upon. 

.61 See 1977 Hearings, supra note 10, at 52. There was indeed a decrease in the 
~ level of sales of civilian aircraft in the first 6 months of 1977. See note 24 supra.’ 

62 See discussion of the 1970 guidelines, supra, text at notes 16-22, 
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Broad licensing seein with ee to au Squipment is par- 
i ticularly troublesome because of the limited scope of the’ export: restric- 
tions. While current regulations prohibit ` the sale of all items directly to 
the South African’ military or police, they prohibit sales to other govern- 
mental agencies or commercial users only when the exporter knows or . 
has reason to know that the item will come into the possession ‘of the. 
_ South African military or police. -There is nothing in current regulations 
to prohibit these latter sales if the exporter does not know or have reason 
to know that the items will end up being used by prohibited purchasers. 
This omission constitutes:a key weakness; as long as the South African 
purchaser does not give the U.S: exporter reason to believe that the specific- 
-item being provided will be passed: on to the South African military or 
police, there is no penalty to the exporter ` in the event of such i a subse- 
quent transfer.®?` - l ; 

Moreover, South African law renders current restrictions on ‘the end use / 
of U.S. exports largely meaningless. Intragovernmental transfers can 
obviously shift goods to the military or police without the consent ‘or 
knowledge of the°exporter: More to the point, the Government can ex- 
propriate privately owned goods and services at any time it deems neces- 
‘sary for the security of the state.** In short, it must be assumed—espe- 
cially as to exports to the South African Government—that any export 
item useful to the defense of the regime is potentially being exported: for 
“use” by the South African security forces. Accordingly, the exercise of 
' discretion by U.S. authorities in permitting sales of such items on grounds’ 
that they are destined for nonmilitary end users is unrealistic and argu- 
ably violates the spirit, if not the letter, of the restrictions. 


l Enforcement Problems . 


The U.S. Government ‘has contended that it has dieses: aes im- 
perfect, capability to enforce the restrictions on trade with South Africa. 
The Commerce Department, for example; points ‘to prelicensing informa- 
tion requirements that establish whether a transaction is bona fide; to cer- 
tifications ‘and shipping documentation that expose both the exporter and 
the consignee to perjury charges and to a prohibition on future exports; 
to arrangements with the U.S. Foreign Service to monitor actual use of 
exported goods; and to special commodity provisions that allow. for in-. 


` 63 The Commerce Department may be able to penalize the South African pur- 
_ Chaser by prohibiting further exports to him, and, where applicable, by denying the 
purchaser any future licenses to import goods from the United States. However, it 
does not appear that this penalty has, been applied on any regular. basis—if at all— 
by the Department. ' 

64 The South African National Supplies Procene Act, No. 89 of 1970, authorizes 
. the seizure of any goods or services’ deemed necessary or expedient ‘for. the security of- 
` the Republic. Moreover, section 100 of the Defence Act, No. 44 of 1957, permits the 
commandeering of any articles necessary. for the mobilization or maintenance of the 
South: African Defence Force in defense of the Republic, for the prevention or sup- 
pression of terrorism, or for the prevention or. suppression of internal disorder. For 
the expansive definition of “terrorism” under South African law, see section 2 of the 
Terrorism Act, No. 83 of 1967. ` 
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spections of use after purchase.** Moreover, the Commerce Department 
strenuously argues that it has received very few reports that dual-use 
items have actually reached the South African military or police.* 

There is no ready way to ascertain the validity of these claims since the 
Commerce Department does act make public sufficient information about 
its enforcement activities.” However, it is unlikely that current enforce- 
ment efforts are successful. The only two known prosecutions for arms 
embargo violations, against Colt Industries and the Olin Corporation, 
both involved relatively simple schemes for the transshipment of small 
arms through neighboring African countries.** It appears that in neither 
case did the U.S. Government detect the violations; they were reported 
first by a local U.S. newspaper, and the Government acted only after the 
shipments were publicly exposed. If these violations, which involved 
simple reexports of arms, went undetected by the Government, it is dif- 
cult to believe that enforcement efforts are effective when the routing is 
made more elaborate or when dual-use or purely commercial commodities 
are involved. Moreover, some corporations would probably go to great 
lengths to evade export restrictions if large transactions were at stake.* 

The enforcement problem is particularly acute in cases where a U.S. 
corporation has licensed a foreiga company to produce U.S. products. 
Although, in theory, a U.S. corporation may no more license a European 
company to manufacture equipment for sale to the South African military 
` or police than export such items itself, it has been alleged that a number 
of such illegal third-country reexpcrts of items on the Munitions List have 
taken place.” 

In 1977 congressional testimony, the Gimin Department in fact 
recognized the difficulties inherent in monitoring compliance with its export 
rules: 


For that [monitoring] we rely upon the U.S. Embassy in the par- 
ticular country involved. In the case of South Africa, we rely on the 
U.S. Embassy to check those items which are subject to those controls 


65 Conversation with Rauer H. Meyer, Acting Deputy Assistant Secretary of Commerce 
for Trade Regulation, February 1, 1978. As an example of special commodity provi- 
sions that allow for inspections of use after purchase, Meyer cited 15 C.F.R. §376.10- 
(a)(3) (1978), which sets forth visitat.on requirements as to computers. 

86 Conversation with Rauer H. Meyer, supra note 65. 

67 The information that has been made public is chiefly the product of congressional 
investigations. See, e.g., 1977 Hearings, supra note 10. 

88 See N.Y. Times, March 15, 1978, et D.1, col. 4, and D.5, col. i id., Dec. 31, 
1976, at A.4, col. 2; The Wall Street Journal, Oct. 21, 1976, at 17, col. 1. See also 
N.Y. Times, March 22, 1978, at-D.1, col. 6; id., March 26, 1978, at E.2, col. 3; id., 
March 31, 1978, at D.1, col! 1. 

69 This is illustrated by the international oil companies’ involvement in trading with 
Rhodesia. See T. H. BincHAM & S. M. (Gray, REPORT ON THE SUPPLY OF PETROLEUM 
AND PETROLEUM Propucts Tro Ruopesa (London: Foreign and Commonwealth Office, 
1978); Luxembourg, American Oilgate, New Rerusiic, February 3, 1979, at 17. 

70 In particular, it has been reported that West Germany has sold F~104G fighters, 
and that the Italian firm of Oto Melara has shipped armored personnel carriers and 
self-propelled guns of U.S. design to the South Africans. See 1977 Hearings, supra 
note 10, at 17. 
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to insure that they do not enter the country without a proper license 
and, if they do enter with a proper license, that [they] are used only 
for the purposes for which they are licensed. . . . But as you know, 
enforcement is a difficult matter in this area. Extraterritorial ques- 
tions raise difficulties not only with respect to South Africa but other 
countries as well.” l 

Similarly, the State Departmenťs representative at the 1977 congres- 
sional hearings was less than convinced about the reliability of its enforce- 
ment techniques: i 

First of all we check with our Embassies.. We check with the gov- 
ernments, foreign governments. . .. We say, “There are allegations 
you have sold X number of 104G fighters or whatever it may be. We 

_ are trying to verify the transactions that occurred. You have indi- 

cated in the past that there have been no transactions. Can you so 
indicate again?” . . . In addition we check our own sources in South 
Africa in terms of their observations and their review of the situation. 
This is obviously not a foolproof method.” 

If the Government’s detection methods are not “foolproof” even for 
major military items regulated by the State Department, it is even less 
likely that the detection methods available to the Commerce Department 
are adequate to uncover more subtle transgressions in the area of dual-use 
sales. For example, it is hard to imagine that a U.S. Foreign Service 
officer in South Africa would be able to identify a U.S. part in an Italian- 
exported aircraft destined for the military or in a German-exported com- 
puter used by the police. Even if such parts were discovered, moreover, 
it would still be necessary to prove that the U.S. manufacturer knew or 
had reason to know that the part had been destined for the South African 
military or police before penalties could be imposed against it. This 
might require tracing the part through a number of sales transactions, 
perhaps an even more complicated matter than locating the part in South . 
Africa in the first place.” 

In addition to the problems connected with monitoring third-country 
transfers of U.S. equipment, it is virtually impossible for the United States 
to monitor the ultimate disposition of an item once it reaches South Africa. 
The Commerce Department's representative at the 1977 congressional 
hearings testified that the Department had licensed only seven executive 
jet aircraft for sale directly to the South African military from 1970 to 
1977. Despite this representation, there are reports that the South African 
military acquired a number of different U.S.-designed aircraft or aircraft 
with U.S.-designed components: (notably Augusta-Bell 205A helicopters, 
Lockheed L-100 transports, Cessna 185 transports, Piaggio P-166 naval 

11 Id. at 58-59 (testimony of Stanley J. Marcuss, Deputy Assistant Secretary of 
Commerce for Domestic Commerce). 

72 Id. at 62 (emphasis supplied). 

73 See recent ‘newspaper reports that Control Data Corp., a U.S. computer manu- 
facturer, has exported computer equipment for the use of the South African police in 
violation of the Commerce Department regulations. The Washington Post, March 18, 
1979. It is believed that the equipment was sold to a British firm, which installed it 


in units that were then reexported to South Africa. It is unclear what, if any, action 
the Commerce Department has taken on these reports. 
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-patrol aircraft, ‘and Aeromachi AM-3C and Atlas C-4M light aircraft) 
during this period.”* Since none of these “civilian” aircraft was licensed 
for sale to the South African military, there can be only one of three pos- 
. sible conclusions: either the exports of these aircraft were not licensed; 
the exports were licensed to a third country and then illegally reexported 
.to South Africa; or the exports.were licensed for sale to civilians, who 
then ignored the U.S. restrictions on end use and, through any number of 
additional transactions, tumed the equipment over to the South African 
military. 

It is difficult to see how certifications in the oo of * ‘destination control 
statements” contribute significantly to resolving these enforcement diff- 
culties. Disclosure of the ultimate consignee and a detailed explanation 
of likely end use have long been required on validated license applica- — 
tions.” However, once an item is shipped to South Africa, there is no 
way that the United States can dictate its ultimate disposition. Desti- 
nation control statements, which must appear on the U.S. shipping docu- 
ments, primarily serve notice on the South African consignee of the applic- 
able U.S. restrictions; they cannot actually prevent the consignee from 

reselling the item in violation of U.S. law.’ 


FE oreign Subsidiaries of U.S. Corporations ~ = | à 


The final and potentially most important failure of existing export re- 
strictions is that they do not apply to the activities of foreign subsidiaries 
of U.S. corporations located: either in South Africa or in other foreign 
countries. . Government representatives have recognized in congressional 
hearings the potentially significant role played by foreign subsidiaries in 
providing goods that violete at least the spirit of current export control 
restrictions." However, existing regulations do not reach these activities, 
since the Commerce Department interprets its export restrictions to cover 
only goods and technology of. U.S. origin.*® Thus, a subsidiary of a U.S. 
firm located in South Africa or another foreign country could sell the 
South African military or police an item identical to one the U.S. parent 


44 See 1977 Hearings, supra note-10, at 7~17. 

15 See 15 C.F.R. $372.3 (1978). 

76 Indeed, even the utility of the notice is questionable since under South African 
law it might be illegal in some circumstances to attempt to apply U.S. end-use restric- 
tions. See 1976 Hearings, supre note 4, at 376-77, 395—36. 

7T See 1977 Hearings, supra note 10, at 58-59, There is very little aoma 
publicly available in the United States about the activities of these subsidiaries. 
However, there have been reports that U.S. subsidiaries in South Africa are actually . 
coordinating their plant security measures with South African security forces in cases _ 
of civil unrest. See, e.g., General Motors Memorandum from W. C. Mott, Managing 
Director ef GM South Africa, to-D.. Martin, Regional Director for Africa, G.M.C. 
(U.S.A.), May 6, 1977 (in the possession of the authors). 

The lack of information with respect to entities located in South Africa - is com- 
pounded by the South African Official Secrets Act (No. 16 of 1956, §§2, 3), which 
prohibits the communication of any information relating to security matters for any 
purpose’ deemed prejudicial to the safety or interests’ of the’ Republic. 

78 See 15 C.E.R. -§370.2 (1978) (definitions of “U.S. exporter” and “United States”). - 
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wight not be able to sell directly casi of Commence or State Depart 
ment restrictions. The only requirement is that neither the item, including 


its components, nor the technology behind it ee “originate” in the - 


United States. 


The administration already has statutory said to regulate the con- . 
duct of foreign subsidiaries that might be assisting the South African 


regime. The Department of Commerce was granted this authority by the 
1977. amendments to the Export Administration “Act, which allow the 
agency to regulate all exporters end the items they export that are “subject 
to the jurisdiction of the United States.”*® A separate basis for regulating 
foreign subsidiaries is the United Nations Participation Act of 1945, as 
amended, which confers on the President the broad authority to implement 
measures mandated: by the Security Council. Therefore, regulation of 
the activities of foreign subsidiaries constitutes an untapped means ‘of | 
Enprementing U.S. R policy. 


J IV. RECOMMENDATIONS | 


The foregoing analysis suggests that a reevaluation of the “middle road” 
position taken by the Carter administration is in order. As a threshold 
` matter, the administration must decide if human rights or other foreign 
policy considerations justify a more effective set of export restrictions. 
If the central purpose of .the embargo is to deny all U.S. support for apart- 
heid, the most effective approach would-be to impose a total ban on all 
trade or commerce between the United States and South Africa. Such 
an:embargo would. be implemented by express congressional action, as 
in the case of recent restrictions on trade with Uganda.’ However, in 
view of the current U.S. “middle road” policy toward South Africa, it is 
unrealistic to suppose that a total embargo would be implemented merely 
in order to close loopholes in the current system of restrictions. More- 
over, if U.S. policy is seen to have a broader purpose—not only to deny 
U.S. support, but actually to make a dent in South Africa’s-racial policy— 
such an embargo would be successful only. if it is imposed by the world 
community rather than by the United States alone, an eventuality that 
South Africa’s antagonists have so far been unable to accomplish. . Of 


course, new developments in South Africa, such as* wide-scale internal | 


rebellion or external aggression by- the regime, could cause a dramatic 


shift in U.S. and international policy toward Pretoria. At that time, an ` 


embargo on all U.S. trade with South Africa, most likely following.a call 
_ for such ‘action by the United Nations, could be effectuated. 
Many of the problems with the current restrictions might be resolved 


79- See War or National Emergency “Presidential Powers, Pub. L. No. 95-223, title I, 
91 Stat: 1625 (1977). The legislative history -of these amendments- reveals that, in 
` using the phrase “subject to the jurisdiction of the United States,” - Congress intended 
that the act reach foreign subsidiaries. See H.R. Rer. No. 459, 95th Cong., Ist Sess. 
17 (1977). m Tig 

80 See 22 U.S.C.A. §2870-(a) (Supp. 1978). l i 

81 See 92 Stat. 1051, 1053, 124 Conc. Rec. 512030`-( 1978). 
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short of banning all trade between the United States and South Africa. 
A full review of these restrictions should consider the following reforms, 
each of which would strengthen the embargo and thus serve more effec- 
tively to deny U.S. support for apartheid. 


r 


Limit the Broad Licensing Discretion of the Commerce Department 


In view of the diffculty of controlling the end use of items that have 
entered South Africa, the key to preventing U.S. assistance to the security 
forces is to prohibit exports of all items possibly useful to the military 
and police. The Commerce Department restrictions on sales to the South 
African military and police preclude any direct, knowing exports of this 
nature. Yet it is all too easy for items such as aircraft, supposedly sold 
to` other governmental agencies or to civilians, to become implements in 
a counterinsurgency program. | 

Accordingly, a truly efective embargo would prohibit many exports 
that are now apparently allowed. The most comprehensive method of 
reaching this goal, short of a total trade embargo, would te for the Com- 
merce Department to identify all those items on the Commodity Control 
' List that could be of significant use to the South African military and 
police in waging any counterinsurgency activity and then prohibit the 
sale of such items to any South African consignee, regardless of alleged 
end use. Alternatively, the Commerce Department could merely establish 
a presumption against licensing such dual-use exports; no item would be 
licensed for shipment to Scuth Africa, regardless of the end use alleged in 
the license application, unless the exporter could make a convincing show- 
ing that the item lacked military or police utility or would never reach 
governmental forces. This alternative would avoid the difficulty of trying 
to identify in advance every item of dual-use equipment to be proscribed. 
However, since it would largely leave the Department of Commerces 
discretion intact, it should be accompanied by increased public participa- 
tion in the licensing process. 


Increase Public Participation in the Licensing Process 


A major problem with the current system of case-by-case determinations 
by the Commerce Department is that the agency has been delegated wide 
latitude in deciding whether to approve or deny a license, and its exercise 
of discretion has traditionally taken place without public scrutiny. As a 
result, there is presently no method by which a decision to permit a ques- 
tionable export can be publicly challenged if it is thougkt to be incon- 
sistent with U.S. foreign policy objectives. If case-by-case review is to 
continue, the Commerce [epartment should take steps to permit greater 
public participation in the -icensing process. Two concrete reforms would 
lead to such involvement without unduly complicating the licensing pro- 
cess: (1) more information about licensing standards and pending license 
applications should be made available; and (2) an opportunity for public 
comment should be granted in certain cases before a license application 
may be approved. i 
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Current Commerce Department policy prohibits the release of internal 
licensing guidelines, enforcement guidelines, and particular facts relating 
to the disposition of individual license applications. Guidelines are re- 
garded as classified information, based on the fear that the disclosure 
of internal guidelines would “tip off’ applicants as to how they might 
evade the Department's review procedures by rephrasing their applica- 
 tions.. Department officials are also concerned that information about 
enforcement policies would both lead to greater circumvention and offend 
some foreign governments.®? At the same time, most information about 
individual licenses, and all information about pending applications, is 
withheld from disclosure on traditional grounds of business confidentiality." 

In order to allow for increased public participation in licensing decisions 
involving human rights considerations, the Commerce Department should 
publicly disclose its enforcement guidelines, internal licensing guidelines, 
and limited information about specific applications for export licenses. 
The only guidelines that should be withheld are those that are properly 
exempt as a matter of national security {such as certain guidelines regard- 
ing East-West trade matters); the only information about license applica- 
tions that should remain confidential is data whose release would cause 
clear competitive harm to the applicant. 

Within that framework, none of the various protests to disclosure raised 
by the Commerce Department is very convincing. The contentions that 
business would be able to. elude review if guidelines were made public, or 
that foreign governments might be offended, are difficult to justify with 
specificity. To the extent they are valid, however, they are arguably out- 
weighed by the public's right and need to know this information. 

Similarly, the need to maintain the confidentiality of business data con- 
tained in license applications does not necessarily justify a blanket refusal 
to disclose any information prior to the grant of a license, especially if 
the export might violate U.S. foreign policy and binding international deci- 
sions. Instead, it should be possible to reveal enough information to per- 
mit meaningful public scrutiny and at the same time withhold the identity 
of the exporter and the precise value of the goods in question on competi- 
tive grounds. 


82 Telephone conversation with Jean Nelson, Chief, Special Areas, Program Branch 
of Policy Planning, Office of Export Administretion, Department of Commerce, Novem- 
ber, 28, 1978. 

83 Department of Commerce regulations limit disclosure of all export information 
to a general description of the commodity or technical data licensed for export, the 
total value of the licensed commodity, and the country of destination of the export. 
See 15 C.F.R. §390.4 (1978). The Commerce Department’s policy of secrecy was 
invoked in response to a Freedom of Information Act (FOIA) request filed in 1978 
by the Washington Lawyers Committee on South Africa, which was seeking docu- 
ments relating to the Commerce Department’s approval of the sale of Cessna aircraft 
to South African entities. The Commerce Department’s restrictive policy on FOIA 
requests was struck down in American Jewish Congress v. Kreps (574 F.2d 624, 630- 
31 (D.C. Cir. 1978)). The holding in that case arguably requires the agency to dis- 
close significant amounts of information contained in export applications in response to 
FOIA requests. 
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Once the necessary information is available to it, the public should be 
‘permitted to play’ an active role in the’ actual licensing process, espe- 
' cially if the proposed expert beers directly on human rights considerations. 
This participation could help ensure that export licenses are granted on-a 
' basis consistent with U.S. human rights policy objectives and international 
legal obligations. Public invo_vement could be. limited to a comment 
function in order to avoid turring licensing proceedings into costly and 
time-consuming adversarial confrontations. Moreover, public participation 
could be restricted to proceedings in which foreign policy issues predomi- 
“nated, such as proposed exports to South Africa, to avoid as much as pos- - 

sible compromising national security considerations, which arguably man- 
date nonpublic proceedings in other contexts. 


Extend Restrictions on Trading Activity to Foreign ‘Subsidiaries 


Subsidiaries of American firms located in South Africa and other coun- 
tries may provide the mcst substantial amount of U.S. support for the 
policy of apartheid. The United States Government is far from helpless 
in regulating the import-export activities of these companies. However, 
since so little is known about the. activities of these subsidiaries, a full 
-congressional inquiry should be <ocused specifically on the extent to which 
they are trading with South African entities and on the impact of those 


__-dealings on U.S. export policy.” 


If a congressional inquiry were to determine that foreign subsidiaries’ 
of U.S. firms—both those located in South Africa and those situated in- 
other countries—are providing significant logistical support to the South 
- African regime and its military forces, an appropriate regulatory response 
could be devised. For example, the Commerce Department could impose 
the same export restrictions on foreign subsidiaries that domestic firms are 
subject to under current regulations, Subsidiaries that failed to comply 
with these restrictions could arguably be barred from further U.S. business 
transactions.*® z 


Make Enforcement More Effective 


Unlawful diversions of U.S. commodities and TERE ER through third 
countries and end-use diversions after exports reach South Africa appear -- 


84 One problem that Congress might face in obtaining information about South 
African subsidiaries is that these suksidiaries and their parent corporations may claim 
that such information is barrec from release—to the American parent corporation as 
well as to the U.S. Governmert—by the South African Official Secrets Act. Such a 
‘claim has been raised in the past in connection with congressional hearings into - 
alleged violations of the Rhodesian ail sanctions. See 1976 Hearings, supra note 4, 
at 376, 381, 399, 412. While this specific issue has never been addressed in a judicial 
decision or a legislative proceeding, there is considerable support in the realm of civil 
discovery proceedings for the view thet foreign laws such as the South African Official 
Secrets Act do not override the obligation of a party to produce information that is 
required pursuant to local law. See, e.g, Arthur Anderson & Co. v. Finesilver, 546 
. F.2d 338, 342 (10th Cir. 19761, cerr. denied, 97 S.Ct. 1113 (1977). 

85 This action would be fully authorized by the 1979 amendments _ to the Export . 
Administration Act. See note 94 infra. 
88 See, e.g, Fontaine v. SEC, 259 F.Supp. 880 (D.P.R. 1966). 
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to constitute’ a aot means by which the current’ embargo may be cir-. 
cumvented, These diversions are difficult both to detect and to prevent — 
since. surveillance resources are limited and the United States has no 
direct control over the actions of the foreign persons involved. Moreover, 
the entities best situated to monitor the disposition of U.S. commodities 
abroad—the exporters themselves—have no incentive to do.so as long as 
they are penalized only if they know or have reason to know of a specific 
violation. $ 

One mèthod of reducing the enforcement problem would be to impose 
affirmative reporting requirements on U.S. companies. This method would 
increase, the incentives for exporters to keep informed about the fate of 
their goods overseas, and would tend to impose the costs of more effec- 
tively administering the embargo provisions on the exporters. themselves 
(who could pass them through to their foreign consignees) rather than 
on U.S. taxpayers." Moreover, the corporations could be required .to 
include in the reports documentation on the trading activities of their 
subsidiaries in South Africa.** Based on the reported information, gov- 
ernment officials could decide whether action was required against a 
company for failing to monitor adequately its exporting and foreign busi- 
ness activities. In addition, corporate shareholders could be given a pri- 
vate right of action against management to prevent violations of export 
restrictions and to rectify any resulting harm to the corporation. 

In addition to imposing a reporting requirement on U.S. corporations, 
Congress could increase the penalties for violation of the embargo restric- 
tions and set similar penalties for ‘violations of any new reporting require- 
ments. At present, federal law imposes civil penalties of potential loss of 
export privileges and a fine of $10,000 for each violation of Commerce 
` Department regulations.°° The basic criminal penalties for knowingly 
violating the provisions of the Export Administration Act applicable to 
the South African embargo are a fine of only five times the value of the 
specific export or $50,000, whichever is greater, and up to 5 years im- 
- prisonment.*® The penalty for willfully violating the Arms Export -Control 
Act is a fine of up to $100;000 or a a for not more than 2 years, 
or both.* | 

87 U.S. exporters could be required by Congress to ‘publish an ‘canal certified report 
detailing their efforts, including (1) the activities of their foreign subsidiaries; (2) i 
the methods employed to determine if any such violations have taken. place; (3) i 
whether any ‘alleged violations have been brought to the attention of the company 
during the past year; and .(4) if so, what steps, if any, the company has taken to. , 
uphold the embargo restrictions. This report could also state whether or not the 


company has any reason to know that any violations have occurred—including viola- TEE 
tions caused: by foreign subsidiaries—during the year in, question. To ascertain the - po j 





validity of these reported violations, the report would be certified by the corporation, . a 
submitted to the Government, ‘and made available to the public. - l l x 

88 A similar set of reporting requirements has been imposed on U.S. corporations eis A 
under title II of the Foreign Corrupt Practices Act, otherwise known as the Domestic A 
and Foreign Investment Improved Disclosure Act of 1977 (amending section 13 of : 
the 1934 act). See 15 U.S.C.A. App. §78m {1978). ` 

89 See 50 U.S.C.A. §2405(c) (Supp. 1978). i ~~ 


30 50 U.S.C. §2405(a) (1976), i £1 99 USCA. §2778(c) (Supp. 1978). . ° 
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Neither the Commerce Department’s civil penalties nor these criminal 
fines appear severe enough to deter many violations. Moreover, while a 2- 
or 5-year prison term or loss of export privileges is substantial, the chance 
that these penalties would be imposed is slim except in the most egregious 
_ circumstances. Finally, none of these penalties applies unless the exporter 
knowingly or willfully violates the acts; gross negligence in failing to 
determine the actual end use of a particular shipment to South Africa, for 
example, remains unpunished under the current system. 

Accordingly, it is recommended that more severe penalties be enacted 
both under the AECA and the Export Administration Act. Even if it 
remains impossible to detect more than a handful of infractions, the exist- 
ence of stiffer penalties would provide greater deterrence against potential 
violations. In addition tə increasing the degree of penalties, liability 
should also be imposed for failures to monitor corporate adherence to 
embargo restrictions and to submit the data suggested earlier in this 
article”? The imposition of such a set of interrelated penalties would 
give U.S. companies new mctivation to scrutinize more carefully the 
activities of third-country exporters and South African consignees, rather 
than allow them to adopt a “know-nothing” attitude on specific shipments 
in order to avoid penalties conditioned on knowing violations. 


Increase International Cooperation 


As was discussed earlier,** one of the major weaknesses in the current. 
system of restrictions is the practical difficulty of controlling reexports of 
U.S. commodities from foreign countries, or even knowing much about 
these shipments. While this situation could be improved somewhat by 
adopting the recommendations made above, many of the basic detection 
problems would remain. In addition, some of the suggested changes 
would increase the burdens on U.S.-based companies, which would put 
them at a competitive disadvantage to their foreign counterparts. 

Accordingly, it is essential that any effort to improve embargo restric- 
tions include an effort by the U.S. Government to enlist the aid of other 
governments, particularly those of its Western European allies. At the 
very least, as members of the United Nations, they are required by the 
Charter (particularly by Article 49) to afford mutual assistance in carrying 
out the measures decided by the Security Council. Ideally, these other 
governments should be persuaded to implement restrictions on corporate 
trade with South Africa comparable to those adopted by the Commerce 
Department. Alternatively, they might be asked to impose new reporting 
requirements on companies operating under their jurisdiction. In any 
event, these governments should be asked to help enforce U.S. restrictions 
informally by notifying U.S. authorities of violations of this country’s laws _ 
that come to their attention. such as unlicensed reexports of U.S. commodi- 
ties to South Africa. 


92 See text at notes 87—88 supra. 98 See text at notes 88—89 supra. 
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V. CONCLUSION 


Africa has only recently emerged as a central focus of U.S. foreign 
policy, and the restrictions on exports to South Africa are sure to be a 
controversial element of that policy in coming years.” Although they may 
run contrary to U.S.. business interests, we believe that export restrictions 
can effectively demonstrate this country’s disassociation from the apartheid 
policies of the South African regime. Current restrictions have fulfilled 
that purpose to a limited extent, and they have had crucial symbolic im- 
portance. However, if the United States is determined to disassociate 
itself altogether from apartheid, the export restrictions should be strength- 
ened along the lines suggested by the foregoing analysis. 


94 As of this writing, amendments to the Export Administration Act are pending in 
Congress. See S. 737, 96th Cong., Ist Sess. (1979); H.R. 4034, 96th Cong., Ist Sess. 
(1979). These amendments, which are vigorously supported by the U.S. export com- 
munity, would make it much more difficult for the President to continue the South 
African export restrictions. First, they would require that all such restrictions either 
would expire automatically each year and have to be reinstituted by the President 
(see S. 737, §4(a){2)(C)}, or would be subject to a congressional veto (see H.R. 
4034, §6(e)). Second, before instituting or reinstituting an export restriction for 
foreign policy purposes, the President would be required to consider, and in the 
case of the Senate version to report to Congress on, the effects of the export restric- 
tion on a number of factors clearly weighted against human rights concerns. See 
S. 737, §4(a)(2)(C); H.R. 4034, §6(b). Third, the amendments would create a 
new type of license, the “qualified general license,” which would replace the validated 
license to implement export restraints. See S. 737, §4(c)(2); H.R. 4034, §5(e)(2). 
It is unclear whether this new type of license would permit effective export controls. 
Finally, the amendments would reaffirm the confidentiality of Commerce Department 
license information. See S. 737, §4(b)(2); H.R. 4034, §6(c). 

In two respects, the amendments would incorporate suggestions made in this article 
for strengthening export restrictions. Penalties for violating restrictions would be in- 
creased, and the President would be required to attempt to enlist the cooperation 
of appropriate foreign governments in implementing U.S. export restrictions. See S. 
737, §§9, 4(a)(2)(E); H.R. 4034, §§11(B), 6(h). 


FLAGS OF CONVENIENCE VESSELS: RECENT 
DEVELOPMENTS ` 


By Ebere Osieke * - 


I. INTRODUCTION 

The phenomenon to which the expression “flags of convenience”? is 
applied dates back to the end of the First World War when certain non- 
traditional maritime countries, especially Panama, Liberia, and Honduras, 
started to register foreign-owned vessels under their flags for economic 
reasons and exercised minimal control over the activities and operations 
of these vessels. This practice aroused considerable controversy and 
opposition. The seafarers’ unions were concerned about the low standards 
alleged to prevail on these vessels and about the loss of job opportunities 
for seamen from traditional maritime countries. The -shipowners. from 
certain European countries, supported by their governments, saw the 
practice as one that generated serious competition against them, especially 
because of the virtual tax-free concessions accorded to the owners of flags 


` of convenience vessels.” 


The states concerned, however, while. conceding that conditions on 
board their vessels might not be perfect, maintained that the practice of 
registering foreign-owned vessels and allowing them to sail on the high 
seas. under their flags was undertaken in the exercise of their sovereign 


° Member of the ‘Legal Advisory Staff of the International’ Labor Office,. Geneva; 
_ formerly Associate Professor in Law (1978-1979), Diplomacy Training Program, 

Graduate Institute of International Studies, Geneva. 

1 There has so far been no generally accepted definition of the term “flags of con- 
venience.” However, in its inquiry into shipping, the United Kingdom: committee 
under Lord Rochdale ‘(1970) identified 6 features common to flegs of convenience 


countries as follows: 


(i) the country of registry allows ownership and/or control of its merchant ves- ` 
sels by non-citizens; (ii) access to the registry is easy. A ship may usually be 
registered at a Consul’s Office abroad. Equally important, transfer from the 
registry at the owner's option is not restricted; (iii) taxes onthe income from 
the ships are not levied locally or are low. A registry fee and an annual fee, based 
on tonnage, are normally the only charges made. A guarantee or acceptable 
understanding regarding cuture freedom from taxation may also be given; (iv) 
the country of registry is a small power with no national requirément under any 
foreseeable circumstances for all the shipping registered (but receipts from very 
small charges on a large tonnage may.produce a substantial effect on its national 
income and balance of payments); (v) manning of ships by non-nationals is 
freely permitted; (vi) the country of registry has neither the power nor the admin- 
istrative machinery effectively to impose any government or international regula- 
_tions, nor has the country the wish or the power to control the companies them- 


selves. 


COMMITTEE OF Inquiry INTO SHIPPING, Report 51 (London: HMSO, Cmnd. 4337, 
1970). The committee became known as the “Rochdale Committee” after its chairman. 
2 See B. Boczek, Fiacs or CONVENIENCE: AN INTERNATIONAL SruDy 28-37, 64-83 


(1962). 
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powers and in their -national interests, and was. not contrary to. interna- 
tional law. They continue to.maintain this position. . 

) Over the years, various actions have been taken at the international 
level to meet the challenge posed by flags of convenience vessels. At- 
tempts have been made to control them through concerted international 
action. Measures have been promoted and adopted to improve their 
safety and the social and working conditions on them, and to prevent and 
control some of the hazards, such’ as pollution, that result from their 
operations. In early 1978, the wreck of the Amoco Cadiz, a tanker regis- 
tered in Liberia,* resulted in the worst oil pollution of the seas since the 
- Torrey Canyon disaster in 1967,5 and once again brought to the fore the 
inadequacies of the applicable rules and procedures and the urgent need 
to strengthen them, or indeed to formulate new ones. Thus, the time 
seems opportune, especially now that the nations of the world are nego- 
tiating a comprehensive convention on matters relating to the seas at the 
Third United Nations Conference on the Law of the Sea (UNCLOS III), 
to take a brief look at what has been happening in os important area 
in the recent past, and at UNCLOS III. 


a 


: II. ATTEMPTS AT CONTROL: 
The Convention on the High Seas | 


. Various measures have been promoted at the international level to con- 
. trol flags of convenience vessels,* but the most ‘significant action was ini- 


3 For some of the views and comments on flags of convenience and related issues, - 

see Boczek, note 2 supra; E. D.. Brown, THE Lecau Recime or Hyprospace (1971); 
M. McDoucaL & W. Burke, PUBLIC ORDER OF THE Oceans 1122 et seq. (1962); 
D. Bowett, THE LAw or THE SEA 55-59 (1967); J. Cotomsos, INTERNATIONAL LAW 
oF THE SEA 387-91 (6th rev. ed. 1967); D. O'CONNELL, INTERNATIONAL LAW FOR 
Srupents 256-67 (1971), 2 INTERNATIONAL Law 612-30 (2d ed. 1970); R. BAXTER, 
. THe Law or INTERNATIONAL WATERWAYS 13-14. (1964); J. M. Roux, Les PAVILLONS 
DE COMPLAISANCE 23-79 (1961); McDougal, Burke, & Vlasic, The Maintenance of 
Public Order at Sea and the Nationality of Ships, 54 AJIL 25 (1960); Romans, Flags 
of Convenience and International Law, 3 Vircmyia J. Inti L. 121 (1963); Singh, 
International Law Problems of Merchant Shipping, 107 RecuEu. pes Cours 65 (1962). 
See also the unsigned article in 69 YALE L.J. 498 (1959-60), The Effect of United 
States Labor Legislation on the Flags of Convenience Fleet. 
_ 4 Although the Amoco Cadiz was registered in Liberia, it was woed by the Stan- 
dard Oil Company of Indiana, and was on charter to Shell of London at the time of 
the accident. See The Sunday Times (London), March 19, 1978, at 1, col, 1. The 
Amoco Cadiz could therefore be regarded as a flag of convenience vessel, in the sense ` 
in -which that phrase is generally employed; see note 1 supra. 

5 The Amoco Cadiz ran onto sharp reefs in high seas on Thursday night, March 16, 
1978. After heavy pounding, the ship; broke up the next day, and 3 of the 15 holds 
split open. The spill of Arabian light crude oil onto the high seas and the French 
coast in Brittany was estimated at about 140,000 tons, more than 4 times the 30,000 
tons spilled onto English and French beaches by the Torrey Canyon in 1967—previ- 
ously the worst spill on record. See The Sunday Times, note 4 supra, at 1, col. 1 and 
2, col. 1. 

6 These measures include the boycott of December 1958, izd by the Inter- 
national Workers’ Federation against flags of convenience ships. However, the boycott 
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tiated at the UN Conference on the Law of the Sea held in Geneva in 
1958. Article 5 of the Convention on the High Seas adopted by that con- 
ference provides: 


Each State shall fix the conditions for the grant of its nationality to 
ships, for the registration of ships in its territory, and for the right to 
fly its flag. Ships have the nationality of the State whose flag they 
are entitled to fly. There must exist a genuine link between the State 
and the ship; in particular, the State must effectively exercise its 
jurisdiction and control in administrative, technical and social matters 
over ships flying its flag.” 


Although there is no reference to “flags of convenience’ vessels in these 
provisions, the debates and proceedings of the conference manifest that 
they were aimed primarily at controlling such vessels. Instead of ex- 
pressly prohibiting states from registering foreign-owned vessels, the con- 
ference preferred to deal with the problem by requiring the existence of 
a genuine link between the state and the ship, and the exercise by the 
state of effective jurisdiction and control over ships flying its flag. 

The approach of the conference and, indeed, the provisions of Article 5 
themselves have given rise to differences of opinion among legal commen- 
tators and authorities. Writers such as Myres McDougal, William T. 
Burke, and Ivan Vlasic have criticized these provisions on the grounds, 
inter alia, that they confer “upon States a unilateral competence to ques- 
tion, or even deny, each others ascription of nationality,” and that the 
words “‘in particular, the State must effectively exercise its jurisdiction 
and control...’ could be construed to mean that, even though a ship has 
passed a genuine link test, it may still fail to satisfy the additional criteria 
imposed by the quoted words.”® These misgivings are not shared, how- 


did not receive the support of shipowners and governments, and the International 
Shipping Federation dissociated ‘itself from the action because it considered that it 
involved a breach of national collective agreements and, in some vases, a breach of 
national law. Nevertheless, tke impact of the boycott, combined wth a liberalization ` 
of Greek maritime law, led to the only temporary decline in flags of convenience 
tonnage so far registered. See OECD MARITIME TRANSPORT COMMITTEE, FLAGS OF 
CONVENIENCE, reproduced in Joint Maritime Commission (2Ist sess.), ILO Doc. 
JMC/21/4 (1972). On the incergovernmental level, it may be recalled that an attempt . 
was made in 1959 to deny Liberia its seat on the Maritime Safety Committee of 
IMCO, an action that was suksequently rejected by the International Court of Justice; 
[1960] IC] Rer. 150. In 1€72, the Maritime Transport Committee of the OECD 
established an Ad Hoc Group on Flags of Convenience “to investigate more fully the 
economic, safety and envirormental consequences of flags of convenience fleets”; 
OECD report, this note supra, para. 36. Attention may also be drawn to the Recom- 
mendation on Shipping Policy adopted by the Committee on Economic Affairs and 
Development of the Parliamertary Assembly of the Council of Europe; see Councm. 
OF EUROPE, PARLIAMENTARY ASSEMBLY, REPORT ON EUROPEAN SHIPPING POLICY, 
Doc. 3662 (1975). 

T Convention on the High S2as, 450 UNTS 82, Art. 5. 

8 See Boczek, supra note 2, at 243-86. 

9 McDougal, Burke, & Vlasiz, note 3 supra, at 28-29. In the same vein, Boczek 
(note 2 supra, at 291) has commented that 


the concept of the genuire link inherited from the ILC by the Geneva Confer- 
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ever, by Philip Jessup and Max Sørensen, who consider respectively that 
the criterion of a genuine link could easily be used internationally to 
define the national character of corporations and ships,?° and that it would 
be for states to determine unilaterally in each case whether a genuine link 
exists." 

In a report published in March 1977, the Secretariat of the UN Confer- 
ence on Trade and Development (UNCTAD) also maintained that “a 
genuine link should exist between the merchant marines and the flag of 
registry,” but that “there would seem to be a clear need to adopt an inter- 
nationally acceptable and agreed definition of what constitutes a genuine 
link.” The report then attempted to interpret the notion of a genuine link 
under Article 5 of the Geneva Convention on the High Seas.” 

In view of the divergencies of opinion on the matter, it may be pointed 
out that the main problem associated with Article 5 of the Geneva Con- 
vention on the High Seas is not one of interpretation, or of determining 
whether a genuine link exists in a particular case. It is rather that an 
attempt was made in the article to control or limit the right of states to 
undertake activities that some of them consider to be in furtherance of 
their national economic interests. Admittedly, states could limit their 
sovereignty or sovereign rights through a treaty or an international agree- 
ment, but any such limitation is normally based on the voluntary consent 
of all concerned. Viewed from this perspective, the fundamental issue 
is whether there was or has been a consensus among states that the pro- 
visions of Article 5 should govern their relations in the matter of deter- 
mining the nationality of ships. Available evidence suggests there has 
been no such consensus; $° not surprisingly, the number of flags of con- 


ence, continued to be vague and undefinable and, at the same time, through the 
retention of the explicit non-recognition clause by the Second Committee of the 
Conference, contained elements contrary to logic and international practice and 
potentially harmful to international commercial intercourse and international re- 
lations in general. 


For further criticisms of the provisions of Article 5, see McDougal, International Law 
and the Law of the Sea, in Law or THE Sra 21~22 (ed. Alexander, 1972); and 
Neblett, The 1958 Conference on the Law of the Sea: What was Accomplished, id. 
at 38, i . 

10 Jessup, The United Nations Conference on the Law of the Sea, 59 Corum. L. 
Rev, 234, 256 (1959). 

11 Professor Sørensen concluded that if a genuine link does not exist, a foreign state 
should be free not to recognize the purported nationality of the ship and treat it as a 
stateless ship, having no right of access to its ports; S@RENSEN, THE LAW OF THE SEA 
202, (International Conciliation Pamphlet No. 520, 1958). 

12 See UNCTAD Secrerarniat, Economic CONSEQUENCES OF THE EXISTENCE OR 
Lack oF A GENUINE LINK BETWEEN VESSEL AND FLAG OF Recistry 5, 7, and 12-15, 
UNCTAD Doc. TB/B/C.4/168 (1977). 

13 In fact, the 1958 Geneva Conventions have been expressly rejected by some 
states, particularly from the developing countries. In a statement at UNCLOS III, 
Caracas 1974, Mr. Warioba of Tanzania reflected the attitude of these states: 


For several centuries certain concepts and dogmas had regulated State relation- 
ships in the oceans. Efforts had been made from time to time to modernize the 
law, particularly at the 1958 and 1960 Geneva Conferences. But those patchwork 
efforts had been insufficient. As a result of technological progress, and particu- 
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venience véssels has continued to multiply since 1958.14 


Developments at UNCLOS IIT 


As was the case at the 1958 Geneva Gants on the Law ar the Sea, 
there appears to be a clear preference at UNCLOS III for approaching 
the question of controlling flags of convenience vessels in the context of ' 
the nationality of ships and the exercise of jurisdiction and control over 
them. Thus, Article 91, paragraph 1 of the Informal Composite Negotiat- 
ing Text (ICNT),*° which was presented to the conference at its sixth 
session in New York, May 23 to July 15, 1977, contains the following 
provisions: ' i 


Each State. shall fix the conditions for the grant of its pitas 
to ships, for the registration of ships in its territory, and for the right 
to fly its flag. Ships have the nationality of the State whose flag they 
are entitled to fly. There rust exist a genuine link between the State 
and the ship. 


Those who have long campaigned. against using the criterion of a genu- 
ine link for determining the nacionality of ships may be disappointed and 
- alarmed by these provisions. There is a very important difference, how- 
ever, between Article 91 of the ICNT and Article 5 of the Convention on 
‘ the High Seas. . The latter, afte: providing that there must exist a genuine _ 


“link between the state and the ship, further stipulates that “in particular, 


the State must effectively exercise its jurisdiction and contrel in administra- 
tive, technical and social matters over ships flying its flag.” This sentence 


arly of political indo over the previous I5 years, existing rules no longer 
met the requirements of conteraporary reality. Many States that had recently 
acquired pe prnae nts had been confronted with rules that ran counter to their 
interests. 


1 OFFICIAL Reconps, UNCLOS Ill. at 93. For Farther details on the attitude of ` 
Third World countries on questions sf the law of the sea, see Osieke, The Contribution 
` of States from the Third World to the Development of the Law of: the Continental 

Shelf and the Concept of the Economic Zone, 15 Inpian J. INT'L L. 913-32 (1975). 

14 According to the OECD report, note 6 supra, the ships registered in the countries 
associated with the practice of flags of convenience were as follows: Liberia, 997 in 
1960, and 2,060 in 1971; Panama; 607 in 1960, and 1,031 in 1971; Honduras, 59 in 
1960, and 54 in 1971; Lebanon, 74 in 1960, and 65 in 1971; Cyprus, 0 in 1960, and 
277 in 1971; Somalia, 0 in 1930, and 109 in 1971; Singapore, 0 in 1960, and 185 in 
1971;.Costa Rica, 44 in 1960, and 0 in 1971. Thus the increase in the number of 
these vessels was from 36,311 in 1960, to 55,041 in 1971 (51'58%). The OECD 
report also indicates that by the end of June 1971, the ships flying the flags of Liberia, 
Panama, Lebanon, Somalia, Cyprus, and Singapore totaled 47.6 million gross tonnage 
(grt), and made up 19.3% of the total world fleet. Azcording to the recent report 
by the UNCTAD Secretariat, note 12 supra, there was further expansion. of the 
fleets registered in Liberia, Penama, Singapore, Cyprus, and Somalia, although it is 
noted that there was no increas2 in Scmali registration between 1975 and 1976. On the . 
whole, the report shows that a3 a result of this further expansion, the fleets registered 
in the main flags of convenienze countries amounted to 101.2 million grt (187.1 mil- 
lion dead weight) im 'mid-197€,; representing 27.6% of the total world feet. 

158 OrriciaL Recorps, UNCLOS III, UN Doc. A/CONF. 62/WP.10- and Add.1 
(187); reprinted iń 16 ILM 1108 (1977). 
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is. not included in Article 91, paragraph 1 of the ICNT but becomes part 
of Article 94, which provides in paragraph 1 that “[e]very State shall 
effectively . exercise its jurisdiction and control in administrative, technical 
and social matters over ships flying its flag,” and in paragraph 2 that “[i]n 
particular every State shall,” inter alia, “[m]aintain a register of shipping ` 
containing the names and. particulars’ of ships flying its flag, -.. [a]ssume 
jurisdiction under its. internal law over each ship flying its flag and its 
master, officers and crew in respect of administrative, technical and social 
matters concerning the ship.” Other provisions deal with safety at sea, 
qualifications of masters and officers of ships, investigation into lack of 
exercise of proper jurisdiction and control, and inquiry into marine casual- 
ties or incidents of navigation on the high seas causing loss of life, physical 
injury, or serious damage. ` 

Thus, while the concepts of a genuine link and effective jurisdiction 
and control are adopted in the ICNT without being defined, as they are 
in the Convention on the High Seas, the measures enumerated in ICNT 
Article 94, paragraph 2 appear to indicate to some extent what amounts 
to effective jurisdiction and. control by the flag state under the new con- 
vention. The adoption of these measures by such a state would perhaps 
be sufficient to establish a genuine link between it and the ship.** 

Significantly, Article 94 also creates a general right to supervise the 
exercise of jurisdiction and contro]. According to paragraph 6, “A State 
which has clear grounds to believe that proper jurisdiction and control 
' with respect to a ship have not been exercised may report the facts to the 
flag State. Upon receiving such a report, the flag State shall investigate 
the matter and, if appropriate, take any action necessary to remedy the 
situation.” No doubt, these provisions would go a long way. toward en- 
suring the exercise of proper jurisdiction and control by flag states, but they _ 
could be strengthened by specifying what the reporting state could do if 
the. flag state willingly or unjustifiably refused to take necessary action 
to.remedy the situation. As the provisions stand at the moment, the right 
of the nonflag state may be interpreted either to be limited to reporting 
the facts to the flag state, or to exend to the taking of. any action it con- 
siders appropriate or ey to remedy the situation if the flag state 
fails to do so. $ 4 


UNCTAD—Economic ‘Considerations as a Basis for. Control 


Since its inception, UNCTAD: has been concerned with the establish- 
ment and expansion of national and/or multinational merchant marines, 
particularly those of the developing countries. Its interest in this matter 
is based on the assumption that a genuine link should exist between these 
merchant marines and the flag of registry and that the developing coun- 
tries concerned should derive the full economic and social benefits from 
the expansion of their merchant fleets, Thus, in the economic context, the 


16 It would nevertheless be better to define the term, “genuine link” in the new con- 
vention in order to eliminate any doubts that may exist on the matter. 
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rationale for UNCTAD’s policy objectives is that the existence of a genu- 
ine link between the state and the vessel would make it possible for the 
flag state to gain an equitable share in the benefits accruing from the 
operations of vessels registerec under its flag. 

The consequences of there being or not being a genuine link between 
vessels and the flag of registry were the subject of the recently published 
UNCTAD study mentioned earlier? After examining the various ele- 
ments of the “genuine link” ccncept and the general economic considera- 
tions, including patterns of ownership and the economic features of open 
registry (flags of convenisnce).** the report concluded, inter alia: 


(1) There is a need fo: effective exercise of jurisdiction and con- 
trol by countries of registration; certain countries are not in fact exer- 
cising jurisdiction and control effectively; and to facilitate international 
restraint on the regiscraticn of ships in countries which fail to exercise 
jurisdiction and control, there must be a clearer definition of what 
constitutes a genuine link.?® : 


(2) Available infozmaticn indicates that almost half of the tonnage 
of the open registry fleets is owned and controlled by: interests of 
developed market economy countries, and most of the open registry 
tonnage is beneficially own2d and controlled by nationals of developed 
market economy countries. 


(3) In countries with a genuine link, the revenues and expenditures 
of the vessels (and of shinping companies) constitute a part of the 
balance-of-payments account; the purchases and sales of vessels from 
or to other countries are part of foreign trade transactions; and em- 
ployment of nationals aboard vessels flying their flag, together with 
their employment. conditions, is part of the overall labor policy of 
the respective governments. On the other hand, in countries with 
no genuine link, none of these indications of economic ties exist and 
the revenues and expenditures from shipping operations, ships’ pur- 
chases and sales, and employment matters in the shipping industry 
are outside the accounting system of the national economy. 


17 The subject was first discussed ect the 2d session of UNCTAD in 1968, as a result 
of a statement presented to the conf2rence by the International Confederation of Free 
Trade Unions; see UNCTAD Doc. TD/NGO/2. The UNCTAD Secretariat report, 
note 12 supra, was prepared on the basis of a resolution adopted by the 6th session 
of the UNCTAD Committee on Shipping, Res. 22 (VI), on Aug. 9, 1974. For the 
operative: parts of the resolution, see the UNCTAD report at 1. 

18 In UNCTAD terminology, “opea registry vessels” is used to designate “flags of 
convenience vessels.” 

19 The report (at pp. 71~72) stated that the main elements of such a definition 
could include the following requirements: 


a) The vessel or the company owning the vessel should be beneficially owned 
for a substantial part by the flag state or its nationals; 

b) The principal place of business and effective management of the legal entity 
which has beneficial ownership of the vessel should be located in the flag state; 

c) The principal officers of the legal entity beneficially owning the vessel 
should be nationals of the flag state; 

d) Financial control should ‘te exercised by the flag state and profits of the 
companies which beneficially own the vessels should be subject to taxation in the 
flag state; and 

e) The flag state should assume and carry out ful! and regular control over the 
standards of the vessel, as well as regarding the qualifications and conditions of 
employment of the crew. i 


1979] | FLAGS OF CONVENIENCE VESSELS ` 611 


(4) Whether or not a genuine link exists between the vessel and 
the flag state is also reflected in. the extent of administrative control 
a state exercises over its national shipping industry. In countries 
without a genuine link, such control procedures are eer | lacking 
or are inadequate, although some of these countries have taken steps 
to institute or improve control procedures. 


(5) It has been possible to identify no less than 15 factors that 
contribute to the registration of vessels in open registry countries, but 
two of these factors stand out as being rather more significant than 
the others: the first is the freedom from taxation of profits and in- 
comes, and uncontrolled use of the cash flow; and the other is the 
possibility of reducing operating costs by, inter alia, using lower paid 
crews.”° , 


These conclusions gave rise to differences of opinion during the pro- 
ceedings of the Ad Hoc Intergovernmental Working Group that was 
established to consider the report of the Secretariat. The majority of 
representatives from the developing countries, as well as some from the 
socialist countries of Eastern Europe, supported the elements of a genuine 
link and the conclusions enumerated in the report. They felt that a loop- 
hole had been created for the unprecedented expansion of open registry 
merchant fleets because in open registry countries, the standards of sea- 
worthiness of vessels and the conditions of these fleets were outside the 
fiscal and monetary control of both the home and host governments. This 
loophole had enabled the developed market economy countries to acquire 


20In a subsequent explanation on this point, the UNCTAD Secretariat stated that 
according to a report published in 1975 (H. P. Drewry SHIPPING CONSULTANTS LTD., 
Wor.p SHIPPING UNDER FLAGS OF CONVENIENCE 62 (Report No. 37, London 1975) ), 
a modern handy-sized bulk carrier operated under the Liberian flag with European 
officers and a Hong Kong crew would probably have an annual crew cost, including 
direct and indirect payments, of about $220,000~-$250,000, while a similar vessel 
operated under the UK flag with UK officers and again a foreign crew would find its 
annual crew costs at around $300,000-$350,000, the savings for the Liberian ship 
being made chiefly in indirect payments and in employing a minimum-sized crew. 
According to the Federation of American Controlled Shipping (FACS), a U.S. flag 
tanker or bulk carrier with a typical crew of 32 had a total payroll cost of about 
$1,750,000 a year. Payroll costs for a comparably sized Italian crew, which was 
predominant in the FACS fleet, totaled about $545,000-$595,000 per year. It was 
estimated that a Filipino crew of 30 men had a payroll cost of about $240,000 per 
year. See Rerorr oF THE AD Hoc INTERGOVERNMENTAL WORKING GROUP ON THE 
ECONOMIC CONSEQUENCES OF THE EXISTENCE OR LACK OF A GENUINE LINK BETWEEN 
VESSEL AND FLac oF Recistrray, UNCTAD Docs. TD/B/C.4/177, TD/B/C.4/AC.1/3 
(1978). 

21 The Ad. Hoc Working Group, which met in Geneva from February 6-10, 1978, 
was convened on the basis of Resolution 33 (VIII) of the UNCTAD Committee on 
Shipping adopted at its 8th session, giving effect to the recommendation embodied in 
the report ‘of the UNCTAD Secretariat, supra note 12. The mandate of the 44-mem- 
ber group was 


to review the economic consequences of the existence or lack of a genuine link. 
between vessel and flag of registry and to report to the Ninth Session of the 
Committee on Shipping or to the Fifth Session of the United Nations Conference 
on Trade and Development, whichever takes place earlier. 


See REPORT OF tHE AD Hoc Group, supra note 20. 
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a substantial percentage of such fleets, resulting in unfair competition to 
the fleets of developing countries. Moreover, the open registry phenome- 
non was growing and through its sheer magnitude was pushing other 
national fleets out of business and stifling the emergent fleets of new 
nations.”* : 

The representatives of the developed market economy countries, while 
agreeing that there. was a need for effective exercise of jurisdiction and 
control by the countries of registration, and that. certain countries were 


not in fact exercising it effectively, felt that consideration of a clearer, 


definition of a genuine link was beyond the mandate of the Ad Hoc 
Working Group, and that UNCLOS III was already too far advanced in 
its work on a new convention: In their opinion, the conclusions in the 
Secretariat's report were based on disputable arguments and could not-be 


substantiated. It had ‘not been proved that the elimination of flags of 
' convenience fleets. would result in a transfer of merchant fleets to devel- 


$ 


oping countries or in an automatic increase’ in the tonnage of these coun- 
tries. Although labor costs were important and could even be decisive 
in making certain types of vessels competitive, the lower wages on flags 
of convenience vessels were a small part of the expenses of running a ` 
modern ship. There were other elements to be considered such as ‘capital - 
and credit, types of cargo, and. the priority given to shipping by ‘the 
developing countries. Finally, it should be recognized that taxation was’ 


“not the most important factor; other matters played a major role in the 


choice of registry. Taxation of shipping profits did not make a great. dif- 
ference because most countries accorded preferential treatment to the 


_ shipping industry.” 


The -representatives of the flags of convenience countries also felt that 
some of the conclusions in the report were based’ on assumptions rather 
than facts. They pointec out that many industrialized countries offered 
the same conveniences to shipowners as those usually ascribed solely to 
open registries, and that the narrow definition of a genuine link that . 
emerged from the report ignored the fact that the world’s merchant fleet 
was not clearly separated into flags of convenience on the one hand, and 
merchant fleets having totally firm links to their flags on the other. They 
warned against introducing taxation as an element of that definition be- 
cause of the differences among national economic systems; and they em- 


_ phasized that a number of developing countries actually benefited from 


the practice of open registry because, for example, it provided employment 
for seafarers from developing countries, it afforded the governments of~ 
those countries considerable indirect benefits through- crew: remittances 
and ship repairs, and it had exerted downward pressure on ocean freight 
rates. According to some of these representatives, the main obstacle to 
the expansion of the merchant fleets of the developing countries was the 
lack of financial resources, and if open registries were to disappear, the 
gap would be filled by the developed countries.”* — z 


22 REPORT OF THE’ AD Hoc Group, supra note 20, at 16-21. 
23 Id, at 6-22. >- 84 Fd. at 17-19. 
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At the conclusion of its proceedings, the Ad ee Intergovernmental 
Working’ Group unanimously adopted a resolution’ stating, inter alia, 
that the expansion of open registry fleets had adversely affected the devel- 
opment and competitiveness of the fleets of countries not offering open 
registry facilities, including developing countries, and that the following 
elements were normally relevant when establishing whether a genuine 
link exists between a vessel and its country of registry: the contribution 
of the merchant fleet to the national economy; the inclusion of shipping 
revenues and expenditures, as well as purchases and sales of vessels, in the 
national balance-of-payments accounts; the employment of nationals on 
the vessel; and the. beneficial ownership of the vessel. The resolution 


also called on the UNCTAD Secretariat to undertake further work and í 


studies on the various aspects of the problem, and the UNCTAD Com- 
-mittee on Shipping or the fifth session of UNCTAD (UNCTAD V), which- 
ever met earlier, to determine the follow-up to the resolution. 

The question of the economic consequences of flags of convenience fleets 
was further considered at UNCTAD V, which was held in Manila, the 
‘Philippines, in May. and June 1979. The discussions -there brought out 
once more the complexities of the problem, and the divisions over it. 
Within the Group of 77, the Arab countries wanted a hard-line resolution 
calling for speedy elimination of these vessels, but their position was 
counteracted by Liberia, Panama, Cyprus, Singapore, and the Philip- 
_ pines, countries that favor the vessels. Caught in the middle, most devel- 


oping countries appeared to be leaning toward those who wanted a prompt | 


phasing out of flags of convenience. The- socialist countries of Eastern 
Europe also advocated sweeping international measures on ship registra- 
tion that would limit flags of convenience vessels. But the industrialized 
market economy countries appeared to prefer to play for time, although 
France, prompted by unhappy memories of the Amoco Cadiz, called. for 
a clear decision to phase out the vessels.”¢ 


, Despite these divergencies of opinión and interests, the sonkerence Suc- - 


ceeded in adopting two résoluticns on the matter; ` The first calls on the 
UNCTAD Committee on Shipping to review the question of participation 
by developing countries in world shipping and the development of their 
merchant fleets; and it directs the UNCTAD Secretariat to study. “the re- 
percussions of phasing out open registries, its ‘economic and social impact 
on the economies of developing countries, its effect on world shipping, 


and how the phasing out of open registries would ensure simultaneous” 


development of the merchant fleets of developing countries, with a view 
to taking a decision on the ny of phasing out. oat 


25 See id, annex. 

26 See THE Economist (London), May 26, 1979, at 97. 

27 The resolution also called for a study of the feasibility of establishing a legal 
mechanism to regulate the operations of open. registry fleets and for reconvening the 
Ad Hoc Intergovernmental Working Group to consider these reports and submit recom- 
mendations to the Trade and Development Board or the UNCTAD Shipping Com- 
mittee, whichever met earlier, for whatever decisions might be appropriate. See 
UNCTAD. Doc. TD(V)CG/CRP.1 (1979). The industrialized market economy coun- 
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The second resolution, inter alia, asks governments and international 
financial institutions to help developing countries obtain access to financ- 
ing for ships. . It.also calls on developed countries to provide technical 
assistance in the maritime field for the developing countries and invites 
the United Nations Development Program to consider allocating resources 
for such assistance to UNCTAD and other appropriate organizations. 28 

Although the various studies undertaken by its Secretariat and the dis- 
cussions at UNCTAD have helped to highlight some of the main economic 
problems associated with flags of convenience vessels, its approach to the 
question calls for some comments. 

First, the greater part of the activities in UNCTAD has been devoted 
to examining or defining what constitutes a genuine link, particularly under 
Article 5 of the Geneva Convention on the High Seas of 1958. While it 
would be useful to establish these elements, there is no virtue in defini- 
tions alone. No doubt, a definition can broaden the comprehension and 
understanding of a problem, but solving it depends on subsequent con- 
crete action. Thus, in order to attain the objective of phasing out flags 
of convenience vessels, m2rely defining what genuine link means will not 
suffice; it is essential that certain measures be adopted by flag states to 
establish a genuine link in accordance with its generally accepted meaning. 
It would therefore be useful if UNCTAD extended its examination to in- 
clude the manner in which the elements of a genuine link could be estab- 
lished by flag states. An international agreement could be prepared and - 
adopted under the auspices of UNCTAD, or efforts could be made at 
UNCLOS III to strengthen the provisions of the new draft convention on 
the law of the sea. 

Second, the various studies and discussions of the economic conse- 
quences of flags of convenience vessels reveal that certain states will lose 
some revenue if the vessels are phased out. These states will probably 
not agree to the abolition of open registry fleets unless they can recoup 
their losses from other sovrces. This is another matter it would be useful 
to study further. As yet, it is not very clear to what extent the economic 
advantages of beneficiary participatory ownership would constitute ade- 
quate compensation for the economic losses that would result from phasing 
out open registry fleets, or indeed the extent to which foreign shipowners 
would be prepared to register their ships under foreign flags if the advan- 


tries voted against this resolution, and the socialist countries of Eastern Europe and 
Mongolia abstained. The voting was 81 in favor, 22 against (Group B, IMEC), and 
9 abstentions (Group D plus Mongolia). See UNCTAD Doc. TAD/INF/1079 
(1979), at 15. After the vote Liberia stated that it supported the resolution on the 
understanding that it gave the UNCTAD Secretariat a mandate tc study the feasi- 
bility of establishing a legal mechanism to regulate open registry fleets, but not to 
set up such a mechanism. Likeria would change its laws if open registry were proved 
to be detrimental to developing countries. Id. at 16. 

28 See UNCTAD Doc. TD(¥V)CG/CRP.2 (1979), The industrialized market econ- 
omy countries abstained on this resolution. The voting was 91 in favor, 0 against, 
and 23 abstentions (Group B). See UNCTAD Doc. TAD/INF/1079 (1979), at 
15-16. 
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tages‘ they now enjoy from such registration were abolished. It is also 


not clear whether it would be practicable or feasible to set up a compen- . 


sation fund to deal with the losses that might result from phasing out, and 
whether ‘a new international agency could be created to deal with the 
questions of registering and operating merchant vessels. One hopes that 


the future studies by UNCTAD on flags of convenience will throw some . 


light on these questions. 
Finally, the success of any action to abolish flags of convenience ne 
will depénd. largely on the full cooperation of all states. It is a great 


pity, therefore, that the two resolutions adopted on this subject at 


~ 


UNCTAD V did not receive the full support of the industrialized market 
economy countries and the socialist countries of Eastern Europe. Al- 
though many states would like to see flags.of convenience vessels abolished 
as soon as possible, it would be better to strive to solve the problem on-the 
basis of a consensus because it is both complex and controversial. 


Ill. Socar AND WORKING CONDITIONS AND SAFETY 
ILO Measures ` 


It has already been pointed out that one of the main criticisms leveled 
against flags of convenience vessels is that the social and working condi- 
tions and the level of..safety on them are lower than those on other vessels. 
This question has preoccupied deliberations of the International Labor 


. Organization (ILO) since the emergence of flags of convenience vessels. 


In 1933, during the tenth session of the Joint Maritime Commission of 
the ILO, the seafarers’ group complained that ships belonging to ship- 
owners from important maritime countries with relatively high labor stan- 
dards and social benefits (e.g., legislation and collective agreements on 


. manning scales, wages, and social insurance) were being transferred to, 


and operated under, the flags of certain other countries with minor or 
practically no previous maritime standing and considerably inferior stan- 


‘dards and charges. They maintained that this evasion of the labor regula- 


tions and standards of the shipowner’s own country depressed the employ- 


ment and working conditions of national. seafarers and might well imperil 


all the work of the ILO toward improving the position of seafarers. Ac- 
cordingly, the seafarers’ group proposed that the ILO conduct an inquiry 
into the effects of the transfer of ships from one flag to another on condi- 


‘tions of work. Because of opposition from the shipowners’ group, no 


such inquiry was undertaken.” The matter was nevertheless discussed in 


28 The shipowners’ group, while not disputing that there might be some transfers . 


of ships to foreign flags, warned that their extent should not be exaggerated. More- 
over, the shipowners felt that it was not the business of the ILO to set itself up as a 
tribunal to make an investigation into what it considered to be fictitious transfers of 


ships, or to draw up what would be tantamount to a blacklist. In their view, the 
' transfers between individuals in different countries were legal, and if any action was 


necessary in regard to theni, that was a matter for the governments, and not the ILO. 
See ILO, MINUTES OF THE TENTH SESSION OF THE JOINT MARITIME COMMISSION 16, 
95 (Geneva 1934); see also, Rerorr V, PREPARATORY TECHNICAL MARITIME CONFER- 
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the Joint Maritime Commission in subsequent years, but no significant 


action was adopted before the Second World War intervened.*° 
After the war, the ILO again examined the question of flag transfer 


and conditions on board flags of convenience vessels. These discussions. 


culminated in the adopton of several measures,*! the most important of 
which -were the two International Labor Recommendations approved by 


the 41st session of the International Labor Conference of 1958: the Sea- 
farers (Foreign Vessels) Recommendation (No. 107), and the Social Con- 


ditions and Safety (Seafarers) Recommendation (No. 108).® 

The operative part of Recammendation No. 107 invited member states, 
inter alia, to discourage seafarers within their territories from joining or 
agreeing to join vessels registered in a foreign country unless the condi- 
tions under which the seafarers were to be engaged were generally equiva- 
lent to those applicable under collective agreements and social standards 


accepted by bona fide organizations of shipowners and seafarers in mari-. 


time countries where such AEren =e standards were traditionally 
observed. 

Recommendation No. 108 recalled in its preamble that the 1958 Geneva 
Convention on the High Seas provided for a genuine link between the 
state and the ship, and obliged every state to take measures necessary to 
ensure safety at sea for ships under its flag; it then urged that the country 
of registration accept the full. obligations that registration implied, and 
exercise effective jurisdiction and contro] to maintain the safety and welfare 
of seafarers in its sea-gaing merchant: ships. 


Undoubtedly, these recommendations represented a Sninu break- 


through in the efforts to improve the general welfare and-working condi- 
tions on substandard vessels. But they were not effectively implemented 


by a large number of ILO members because recommendations do not 
give rise to binding legel obligations.’ Consequently, representatives of - 


t k % 
ENCE: SUBSTANDARD VESSELS. PARTICULARLY THOSE REGISTERED UNDER FLacs oF Con- 


VENIENCE 3 (1975). 


30 For details of these discussions, see Argiroffo, Flags of Convenience önd Substan- _ 


dard Vessels—a Review of che ILO’s Approach to the Problem, 5 INTL Las, Rev. 
437 (1974). 

31 When the matter was discussed by the Joint Maritime Conrnission of the ILO 
at its 14th session in December 1947, it adopted a resolution requesting the governing 
body of the ILO “to urge governments and shipowners’ and seafarers’ organisations to 
give due attention to and to determine their attitude towards thase cases of transfer 
of flags which may prove detrimental to the safety, conditions of employment and 
social protection of -seafarers.” Also in 1949, the ILO, at the request of the Govern- 
ment of Panama, carried out an official inquiry into the. charges that were made against 


that country’s merchant shipping; see ILO, CONDITIONS IN SHIPS FLYING THE PANAMA - 


Frac—REPORT OF THE COMMITTEE OF INQuiny OF THE ILO (Studies and Reports, 
New Ser. No. 22, 1950). 


32 For the texts of these recommendations, see ILO, CONVENTIONS AND RECOM- 


MENDATIONS, 1919-1966, at 925-27 (1966). 

83 See OECD report,.FLacs oF CONVENIENCE, supra note 6, at 4; see also ILC, 
REPORT OF THE COMMITTEE OF EXPERTS ON THE APPLICATION OF CONVENTIONS AND 
RECOMMENDATIONS 6 (Repot II, pt. 4C, 57th sess., 1972). 
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the seafarers renewed their demands for a legally binding instrument on 
the subject, and at its 62d (maritime) session in October 1976, the Inter- 
' national Labor Conference adopted an International Labor Convention 
Concerning Minimum Standards in Merchant Ships, and a Recommenda- 
tion Concerning the Improvement of Standards in Merchant Ships.* 

The convention consolidates the provisions of the recommendations of 
1958 and.contains additional provisions on the actions to be taken by 
states in order to ensure effective jurisdiction and control over the ships 
flying their flags. Ratifying members are also granted powers to hold 
official inquiries into serious marine accidents and to take certain measures. 
with respect to ships calling at their ports. As the inclusion of these 
powers gave rise to some controversy at the conference, it may. be useful 
to examine them briefly. — 

Article 2, paragraph (g) of the convention states that each ratifying 
member undertakes “to hold an official inquiry into any serious marine 
casualty involving ships registered in its territory, particularly thosé in- 
volving injury and/or loss of life, the final report of such inquiry normally 
to be made public.” 

During the debates in the Committee on Substandard Vessels, Particu- 
larly Those Registered Under Flags of Convenience, which was charged 
with this question at the 62nd (maritime) session of the International 
Labor Conference, some delegates suggested that the right of the flag 
state with respect to inquiries should be defined in terms of “territorial 
waters, that is to say, that the jurisdiction of the flag state should not 
extend to accidents occurring in the territorial sea of another state. In 
reply, it was pointed out that certain international conventions, particularly 
those adopted by the Intergovernmental Maritime Consultative Organiza- 
tion (IMCO) on load lines and safety of life at sea, contain a similar 
investigative procedure in the case of accidents, and that it would be better 
not to have conflicting provisions in the various conventions. The provi- 
sions were subsequently accepted by the committee.** 

It should perhaps be added that under the present rules of international 
law, a state has jurisdiction over a ship flying its fag.*7 Current practice 
appears to suggest that the flag state’s jurisdiction covers its holding an 
official inquiry into accidents involving ships registered in its territory, 
even if such accidents take place in the territorial sea or contiguous zone 
of another state. Thus, the provisions of Article 2, paragraph (g) of the 

34 ILC, Prov. Rec. No. 15 (62d (maritime) sess.), Docs. 15A and B, reprinted in 
-15 ILM 1288 (1976). 

35 ILC, Prov. Rec. No. 15, supra note 34, at 7. 


36 Id. at 7—8. 
37 According to Colombos: 


Modern international law has developed this freedom of intercourse and pro- 
vided for the maintenance of law and order on. the high seas by the recognition 
of the jurisdiction which States exercise over the vessels which fly their flags. 
Such jurisdiction is, as has already been pointed out, not over the a niga seas, but 
over the property and persons, upon it. 


Note 3 supra, at 289. See also McDougal, Burke, & Vlasic, note 3 supra. ` 
38 The Torrey Canyon disaster occurred in an area considered to be within the 
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` .Convention Concerning Minimum Standards in Merchant Ships seeti 
merely to consolidate existing rules and practice. 
Article 4 of the convention provides: 


- 1. If a Member which has ratified this Convention and in whose 

_: port a ship calls in the normal course of its business or for operational 
reasons receives a complaint or obtains evidence that the ship does not 
conform to the standards of this-Convention, after it has come into 
force, it may prepare a report addressed to the government of the 
country in which the ship is registered, with a copy to the Director- 
General of the International Labour Office, and mav take measures 
necessary to rectify any conditions on board which are clearly hazard- 
ous to safety or health. : 


. | 2. In taking. such measures, the. Member shall forthwith notify the 
nearest maritime, consular or diplomatic representative of the flag 
State and shall, if possible, have such representative present. It shall 
not unreasonably detain or delay the ship. 


3. For the purpose of this Article, “complaint” means information 
submitted by a member of the crew, a professional body, an associa- 
tion, a trade union or, generally, any person with ‘an. interest in the 
safety of the ship, including an interest in safety or health hazards to 
its crew. 


During the conference, the- Committee on Sdsindani Vessels, Par- 
ticularly Those Registered Under Flags of Convenience engaged in a long 
discussion of this article. Some delegates stated that it would be unfair 
- to subject the developing ‘countries to port state control on the ground 
_ that the social standards of the vessels flying their flags were lower than - 
those of the convention. Port state control could therefore lead to: social- 
discrimination and would seriously hamper the efforts of the developing 
countries to build up their national shipping.*® In reply, other delegates 
explained that the ‘provisions of Article 4 were designed to protect sea- 
farers and to deal with vessels having conditions inferior to the standards 
of safety and health embodied in the convention—conditions that consti- 
_ tuted a serious danger to maritime safety and health.* 

A. question was also raised as to what constituted the necessary measures 
a state could take under Article 4 to rectify clearly hazardous conditions 
on board ships, since the ILO Constitution and IMCO Conventions con- 


contiguous zone of the United Kingdom, but the flag state, Liberia, nevertheless held 
an inquiry into the accident. Indeed, the Liberian Board of Investigation found that 
the stranding was due entirely to the master’s negligence and that the vessel and her 
equipment were in perfect canditicn and functioning normally. See the Official Report 
of the Liberian Board of Investigation, May 1967, € ILM 480 (1967). See also 
E. D. Brown, note 3 supra. Liberias Commissioner of Maritime Affairs also ap- 
pointed a board of inquiry to inquire into the grounding and loss of the oil tanker 
Amoco Cadiz, The board unanimously found that the Amoco Cadiz was grounded as 
a result of a breakdown of its steering engine, which caused a loss of maneuvering 
power. For a detailed analysis of the conclusions of the board of inquiry, see Chukwu, 
Amoco Cadiz Inquiry, Wesr Arnica, No. 3219, March 1979, at 532-33. 

39 ILC, Prov. Rec. No. 15, note 34 supra, at 8. For the statements made in this 
respect by Liberia, Sri Lanka, and the Soviet Union, see id., at 2, 3, and 9. 
407d, at 8-9. be 
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tain adeguate provisions on ai =nnidavdl a eonditions of work.‘ 
Some delegates pointed out that such measures would have to accord with 
internationally accepted standards and not with standards in force in a 


particular state. It was then emphasized that the provisions on port control - 


were not an innovation in international’ law because each country was 
. responsible for safety in its ports; in addition, the port authorities were 
responsible for intervening, for instance, if the | manning of a vessel was 
inadequate to ensure safety at sea.“ 

Indeed, at the present time international law appears to allow coastal 
states jurisdiction over foreign-registered vessels voluntarily calling at their 
ports in matters relating to the safety and welfare of the ship, crew, and 
passengers, except insofar as that jurisdiction is limited by an international 
agreement to which the coastal state is a party.** Thus, the provisions 
of Article 4 of the-convention may be regarded as both a consolidation 
and a progressive. development of state practice on the jurisdiction of 
coastal states over foreign-registered vessels in their ports. 


IMCO Instruments 


~. 


_ The Intergovernmental Maritime Consultative Organization has also 

promoted several measures concerning maritime safety and efficiency of 
navigation. In 1960, an international conference convened under its aus- 
pices adopted the International Convention and Regulations for the Safety 
of Life at Sea,** which laid down basic rules for the construction of ships 
and safety precautions to be maintained on them. The convention also 
granted powers to flag states to conduct an investigation into any casualty 
involving any of their ships, and it authorized port states to ensure that 
ships not meeting the convention’s standards shall not leave their ports 
until they can proceed to sea without danger to the passengers: or the 
crew.** In addition, the conference prepared and approved revised Inter- 
national Regulations on the behavior of ships at sea in order to prevent 
collisions.**® In 1966, another IMCO conference adopted the International 
Convention on Load Lines,“ which established uniform principles and 
rules for limiting the loads of ships on: international voyages with a view 
_to safeguarding life and property at sea. In order to ensure that its 
standards would be applied, the convention granted powers to states parties 


to exercise contro] over foreign-registered ships calling at their ports.*® ` 


It also authorized states to investigate any, casualty to ships for which 
“Id. at 9. > | 42 Ibid. 


48 See D.. O'CONNELL, supra note 3, at 262-63; P. Jessup, Tae Law or TERRITORIAL ` | 


Waters anD Manrrime Jurisprcrion 144-94 (1927), and the works cited therein. 


See also Z. Hacxworru, DIGEST OF INTERNATIONAL Law, 1941, at 208-24; and Mc- ` 


-Dougal, Burke, & Vlasic, note 3 supra. 

44536 UNTS 27, 

45 Regulation Nos. 20 ind 19, BEE A E 

46 See International Regulations for Preventing Collisions at Sea, 1960. For the 
most recent and competent analysis of these regulations, see S. MANKABADY, CoLLI- 
SION AT Sea: A GUDE TO THE LEGAL CONSEQUENCES (1978). 

47640 UNTS 133. 48 Art. 2I. i 
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they are responsible when they judge that an investigation may help deter- 
mine desirable changes in the convention.* 


Developments at UNCLOS III 


Some attention has been directed at UNCLOS III to the important 
problems of safety and working conditions on board ships. Article 94, 
paragraph 3 of the ICN” states: 


Every State shall take such measures for ships flying its flag as are 
necessary to ensure safety at sea with regard, inter alia, to: 


(a) the constructicn, equipment and seaworthiness of ships; 

(b) the manning of ships, labour conditions and the training of 
crews, taking into account the applicable international instruments; 

(c) the use of signals, the maintenance of communications,’ and 
the prevention of collisions.*° 


Paragraph 5 then provides that in taking these measures each state is re- 
quired to conform to generally accepted international rezulations, proce- 
dures, and practices and to take any steps that may be necessary to secure 
their observance. | 7 l 

It is clear that these provisions are primarily intended to supplement 
existing rules and regulations concerning labor conditions on board ships 
and safety at sea. Broadly, they cover the same grounds as the ILO and 
IMCO Conventions and Regulations on safety and working conditions in 
merchant ships, although the provisions of the latter instruments are more 
comprehensive. Interestingly, Article 94, paragraph 3(b) of the ICNT 
requires states to take account of “the applicable international instru- 
ments.” But since the term “applicable” may be interpreted to mean 
those instruments the state concerned has ratified, and since it is some- 
times possible for a state to apply provisions of an international instrument, 
it has not ratified, would :t not be preferable to replace the word “applica- 
ble” with “relevant”? In other words, states should be required to take 
account of the relevant instruments. 

The same argument applies to the requirement in ICNT Article 94, 
paragraph 5 that states should conform to generally accepted international 
regulations. The phrase “generally accepted” is vague. Does it include 


49 Art. 23. 
50 Paragraph 4 provides: 
Such measures shall include those necessary to ensure: 


(a) That each ship, kefore registration and thereafter at appropriate intervals, 
is surveyed by a qualified surveyor of ships, and has on board such charts, nau- 
tical publications and navigational equipment and instruments as are appropriate 
for the safe navigation of the ship; 

(b) That each ship is in the charge of.a master and officers who possess appro- 
priate qualifications, in particular in seamanship, navigation, communications, and 
marine engineering, and that the crew is appropriate in qualifization and numbers 
for the type, size, machinery and equipment of the ship; _ 

(c) That the master, officers and, to the extent appropriate, the crew are fully 
conversant with and required to observe the applicable international regulations 
concerning the gate of life at sea, the prevention of collisions, the prevention, 
reduction and control of marine pollution, and the maintenance of communications 


by radio. ; 
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regulations adopted by international conferences or in international organi- 
zations that are not yet in force? Or does it simply mean regulations that 
are in force, even though not yet accepted or ratified by the state con- 
cerned? Perhaps here, again, it would be better to refer to’ “relevant” 
international “conventions and regulations.” The insertion of the word | 
“conventions” would specifically cover instruments such as the ILO Con- 
vention Concerning Minimum Standards in Merchant Ships, and the IMCO 
Conventions for the Safety of Life at Sea, and on Load Lines. 

Article 94, paragraph 7 of the ICNT, which directs its attention to the 
problem of inquiries by states, provides: 


Each State shall cause an inquiry to be held by or before a suitably 
qualified person or persons into every marine casualty or incident 
of navigation on the high seas involving a ship flying its flag and caus- 
ing loss of life or serious injury to nationals of another State or serious 
damage to shipping or installations of another State or to the marine 
environment. The flag State and the other State shall co-operate in 
the conduct of any inquiry held by that other State into any such 
marine casualty. or a ee of navigation. 

While these provisions are interesting, their scope appears to be limited. 
First, the requirement that the inquiry shall be held into every marine 
casualty or incident of navigation “on the high seas” means that marine 
casualties and incidents on the “territorial sea” or even “internal waters” 
are excluded. This is a very serious limitation; it was not accepted as re- 
gards Article 2, paragraph (g) of the ILO Convention Concerning- Mini- 
mum Standards in Mérchant Ships, where the inquiry covers “any serious 
marine casualty involving ships registered in [the] territory” of the state. 

Another limitation is that the inquiry covers marine casualties or inci- 
dents of navigation causing loss of life or serious injury “to nationals of 
another State.” Thus, there is no obligation to hold inquiries into acci- 
dents or incidents resulting in loss of life or serious injury to nationals of 
the flag ‘state, Here again, the provisions of Article 2, paragraph (g) of 
the ILO Convention Concerning Minimum Standards in Merchant Ships, 
which cover serious marine casualty “involving injury and/or loss of life,” 
appear preferable. 

Finally, paragraph 7 does not indicate whether the report of the inquiry 
is to be made public, as does paragraph (g) of the ILO Convention. 
Opening the report to public scrutiny would have the obvious advantage 
of making it possible to evaluate the propriety of the inquiry. 

On the whole, it seems advisable to redraft Article 94, paragraph 7 on 
the same lines as Article 2, paragraph (g) of the ILO Convention Con- 
cerning Minimum Standards in Merchant Ships. 


IV. POLLUTION or THE SEAS 


Over the. ‘past few years, flags of convenience vessels have been asso- 
ciated with many of the marine accidents that have seriously polluted 
the seas. The Torrey Canyon in 1967, the Pacific Glory and Allegro in 


51 See, €g., the statement of Mr. Gruénais (workers’ delegate of France) during 
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1970, and the more recent Amoco Cadiz disasters are good examples. The 
Torrey Canyon affair revealed certain shortcomings in public international 
law regarding activities cn the high seas that threaten the interests of 
states. In particular, it was asked to what extent a coastal state could take 
' measures to protect its coastline when a casualty-on the Ligh seas threat- 
ened it with oil pollution, especially if the measures involved were likely _ 
to affect the interests of foreign shipowners, cargo owners, and even flag - 
states. It was generally agreed that a new regime was called for,. one’ 
`- that would recognize the need for state intervention on the high seas in 
_ cases of grave emergency but that would clearly restrict the right of. inter- 
vention and stipulate how and under what conditions it could be exercised.®? 


The IMCO Conventions - 


Various measures have been promoted and adopted at the international 
level, especially by IMCO, to fill the gaps in the law on pollution of the 
seas.” In 1969; a conference’ convened by IMCO at Brussels adopted the © 
International Convention relating to Intervention on the High Seas in 
Cases of Oil Pollution Casualties.** The convention affirms the right of a — 
coastal state to take such measures on the high seas as may be necessary - 
to prevent, mitigate, or. eliminate danger, or the threat cf danger, to its 
coastline or related interests from pollution by ‘oil following a maritime 
casualty." However, the state is empowered to take onlv such action as 
is necessary and proportionate in the light of the pollution or threat 
thereof, and after due consultations with appropriate interests, including, 
in particular, the flag state or states of.the ship or ships involved, the 
owners of the ships or cargoes in question, and, when circumstances per- 
mit, independent experts appointed for this purpose.®* A coastal state 
that takes measures beyond those permitted under the convention’ is 

_ liable to pay compensation for any damage caused by those measures." 


‘the 56th (maritime) session cf the International Labor Conference, 1970; RECORD oF 


PRocEEDINGS 199-200. ; , 
52 See 3 Orr. Rec., UNCLOS UI 43-56, UN Doc. A/CONF.62/27. For various 


comments on the-Torrey Canyon disaster, see E. D. Brown, The Lessons of the Torrey 
Canyon, 21 Current LEGAL Pros. 134 et seq. (1968); THE Torrey Canyon (Cmnd. | 
3246), April 1967; and the Official Report of the Liberian-Board of Investigation, - 
note 38 supra. See also Juda, IMCO and the Regulation of Oczan Pollution from 
Ships, 26 INTL & Comp. L.Q. 558, esp. 562-64 (1977). 
53 The first major step toward international control of marine rollution was taken 
_ in 1954 when a conference held in London adopted the International Convention for 
the Prevention of the Pollution of the Sea by Oil which prescribed certain “prohibited . 
zones” extending to at least 50 miles from the nearest land within which the discharge 
- of oil or oily mixtures was prohibited. Extensive amendments were made to the 1954 
convention by a conference convened by IMCO in 1962, and by the IMCO Assembly 
- in 1969 and 1971. For further details on the convention and amendments, ‘see UN 
Doc. A/CONF.62/27, note 52 supra. For the various studies on the activities of 
IMCO in the area of marine- pollution, see E. D. Brown, note 3 supra, chs.. 4-5; 
Juda, note 52 supra; and UN Doc. A/CONF.62/27, note 52 supra, at 43-56. 
5426 UST 765, TIAS No; 8068, reprinted in,64 AJIL 471 (1970). 
55 Art. I. l 56 Art. III. 
57 Art. VI. - 
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The convention also contains provisions for settling aes ee means of 


negotiations, conciliation, and arbitration. 
The Brussels conference also adopted the International Convention on 


Civil Liability for Oil Pollution Damage of 1969, which places liability for ` 


damage from oil pollution on the owner of the ship transporting the oil.’ 
Although the liability of the shipowner is strict, he is not liable if he proves 
that the damage (1) resulted from an act’ of war, hostilities, civil war, 
insurrection, or a natural phenomenon of an exceptional, inevitable, and 
"irresistible character; (2) was wholly caused by an act or omission com- 
mitted with intent to cause damage by a third party; or (3) was wholly 
caused by the negligence or other wrongful act of any government or other 
authority responsible for the maintenance of lights or other navigational 
aids in the exercise of that function. Furthermore, the shipowner’s 
liability in each incident is limited on the basis of the tonnage of the ships, 


-with an upper limitation figure.“ The ‘convention also provides for deter- _ 


mining which courts have jurisdiction in cases of pollution damage in 
more than one state, and for recognizing and enforcing the judgments of 


competent courts in’ thë other contracting states.*? Shipowners are re- | 


quired to carry insurance or some other acceptable guarantee to cover 
their liability under the convention.®. 
While the Convention on Civil Liability provides a useful mechanism 


for ensuring the payment of compensation for oil pollution damage, some 


states objected to the strict liability imposed on the shipowner for damage 
he could not foresee, and others were dissatisfied with the liability limita- 
tion figures which were likely to be inadequate in cases of pollution dam- 
age from some of the large oil tankers then in the process of construction 
and development. They therefore wanted an unlimited level of compen- 
sation or a very high limitation figure. In order to meet these objections, 
a conference convened by IMCO in 1971 adopted the International Con- 
vention on thé Establishment of an International Fund for Oil Pollution 
Damage to ensure adequate compensation for victims of pollution damage 
who are unable to obtain any or adequate compensation under the Civil 
Liability Convention, and to provide relief to shipowners from part of 
the additional burden imposed upon them by that convention. However, 
a shipowner may benefit from the 1971 convention only if his ship complies 
with certain international conventions establishing safety and antipollu- 
tion standards.** 


In 1973, an IMCO conference adopted the International Convention for 


the Prevention. of Pollution from Ships® which, inter alia; prohibits the 


58 Art. VIII. 

59 The text of the convention is reprinted in 64 AJIL 481 - (1970). 
60 Art. IIT. 81 Art. Vs 

62 Arts, IX md X. ' 83 Art. VII. 


64 The text of the convention appears in EXECUTIVE BRANCH FOR THE SENATE COMM. 


ON FOREIGN RELATIONS, 92p Conc., 2p SESS., SECTION-BY-SECTION ANALYSIS OF THE . 
PROPOSED ACT CONCERNING COMPENSATION ror Or POLLUTION Damase 3-22 (Comm. 


Print 1972). 
65 The text of the convention is reproduced i in 12 ILM 1319 (1973); see also IMCO 
Doc. MC/CONF. /WP.35 (1973). 
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discharge of oil in “special areas” ee to ie particularly vulnerable 
to pollution by oil, stipulates that ships engaged in international voyages 
- should carry valid international certificates to be accepted at foreign ports ` 
- aş prima facie evidence of compliance with the requirements of the con- 
vention, and authorizes inspecting authorities to detain a ship if there’ 
are grounds for believing that its condition or equipment do not-corre- ` 
spond substantially with the particulars of the certificates.* 

By adopting and promoting these various measures, IMCO has obvi- 
ously made a significant contribution to the developing law .on protecting 
the marine environment from oil pollution by vessels. ‘But a number of 
shortcomings remain. The rights of coastal states. under the Convention 
relating to Intervention in Cases of Oil Pollution Casualties are hedged 

- by many limitations and safeguards that would make their, effective exer- 
cise difficult. The requirement that the coastal state should consult the 
flag state and shipowners, as well as independent experts when. possible, 
could mean that the coastal state might not be able to take immediate 
action to deal with pollution or the threat of pollution, especially if the 
‘flag state and the shipowners are not willing to cooperate. ’ 
The Convention on Civil Liability for Oil Pollution Damage imposes 
` strict liability on the shipowners, but the various exceptions would only ` 
make the shipowner liable in very limited cases. Further, the right of 
inspecting authorities to detain a ship under the Conventisn for the Pre- 
vention of Pollution from Ships is not clearly defined. After detaining a - 
‘ship, may the inspecting authority take necessary measures to bring its 
condition and equipment up to the requirements of the convention, or 
should such measures be taken by the flag state or the shipowner before 
the ship is released? These are some of the questions that have remained 
‘to be dealt with at UNCLOS III. . 


Developments at UNCLOS II > 


The question of protection and preservation of the marine environment 
features prominently on the agenda of UNCLOS III. Proposals on the 
- subject are contained in Articles 193-236 of the ICNT. The Third Com- 
mittee of thé conference has been examining these proposals but, while 
agreement has been reached in principle on some, there is still consider- 
able controversy over others.“ It would appear premature to embark òn 
a detailed analysis of the various proposals since many may still be sub- < 
stantially modified or even dropped. Rather, by indicating some of the 
main provisions in the ICNT on the subject, the current inclinations of 
the international community’ may. be revealed. 
Under Article 195, states are required to take the various measures 
enumerated in the convention to prevent, reduce, and control pollution of 


86 The ship may be detained until the authorities satisfy themselves that it can pro- 
ceed to sea without presenting a reasonable threat of harm to the marine environment; 
- Article 5. 

87 See Oxman, The Third United Nalon: Conference on the Law of the Sea: The 
Seventh Session (1978), 73 AJIL 1, esp. 24-27 (1979). 
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the marine environment from any source; they must also ensure that activi- 
ties under their jurisdiction or control are conducted so as not to cause 
damage by pollution to other states and their environment, and that pollu- 
tion arising from incidents or activities under their jurisdiction or control 
does not spread beyond the areas where they exercise sovereign rights in 
accordance with the convention. Provision is then made for the use of 
technologies, the introduction of alien or new specizs, global and regional 
cooperation, and monitoring and environmental assessment.® 

Articles 208-213 are devoted to international rules and national legisla- 
tion to prevent, reduce, and control pollution of the marine environment 
from land-based sources, seabed activities, dumping, vessels, and the 
atmosphere. Pollution from vessels is dealt with specifically in Article 
212, which imposes an obligation on states, acting through the competent 
international organizations, to establish international rules and standards 
to prevent, reduce, and. control such pollution. Flag and registry states 
are under an obligation to establish laws and regulations, which should 
have the same effect as international rules and regulations, to prevent, 
reduce, and control pollution of the marine environment from vessels 
flying their flag or vessels of their registry; ®* and coastal states, in the 
exercise of their sovereignty within their territorial sea, may establish 
national laws and regulations for the same purposes applicable to all 
vessels. The latter states may also promote the adoption, where appro- 
priate, of routing systems designed to minimize che threat of accidents 
that might pollute the marine environment, including their coastline and 
related interests.*° 

The ICNT also contains detailed provisions on enforcement by port and 
coastal states. Article 219 stipulates: 


When a-vessel is voluntarily within a port cr at an off-shore termi- 
nal . , that State may undertake investigations and, where war- 
ranted . , cause proceedings to be taken in respect of any discharge 
from that vessel in violation of applicable international rules and 
standards established through the competent international organiza- 
tion or general diplomatic conference, outside the internal waters, 
territorial sea, or exclusive economic zone of that State. . 


Similarly, the coastal state is authorized under Article 221 to undertake 


. physical inspection of a vessel navigating in its territorial sea relating to 


the violation of its national laws and standards or applicable international 
rules and standards for preventing, reducing, and controlling pollution 
from vessels. When the evidence so warrants, the coastal state may cause 
proceedings, including arrest of the vessel, to be taken in accordance with 
its laws, subject, of course, to certain safeguards leid down in the conven- 
tion. In addition, in certain circumstances the coastal state is granted the 
right to request information from and inspect vessels navigating in its 
economic zone. . 

The question of responsibility and liability is dealt with in Article 236, 


68 Arts, 197-207. -59 Art, 212(2). 
10 Art. 212(3). 
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which provides that states are responsible for fulfilling their international 
obligations concerning prctection and preservation of the marine environ- 
ment, and shall be liable. in accordance with international law for damage 
attributable to them resulting from violations of their obligations. They 
shall ensure that recourse is available in accordance with their legal sys- 
tems for prompt and adequate compensation or other relief in respect of 
damage caused by pollution of the marine environment by persons, natural 
or juridical, under their jurisdiction; and they shail cooperate in the further 
development of international law relating to criteria -and procedures for 


determining liability, assessment of damage, payment of compensation, and 


settlement of related disputes. 


V; CONCLUSION 


The foregoing review. of recent developments suggests that there is 
general recognition that the practice of some states of registering foreign- 
owned ships and allowing -hem to sail under their flags on the high seas— 


_ which gave birth to flags of convenience vessels—is not contrary to any — 


principle of international law, and that because of the econiomic interests 
involved, it is not possible to control the practice effectively without the 


consent and cooperation of the’states and shipowners involved. 


Recent developments also indicate, however, that international action. 
has moved away from-attempts directly to: control or prohibit flags of con- 
venience vessels to efforts aimed at tackling the main problems arising 


‘-from the operations of merchant ships generally, whether cr not they are 


registered under a flag of convenience. These efforts appear to have 7 
gained a measure of success. _ . 

International rules have been adopted over the past few years that not 
only require the existence of a genuine link between the state and’ the — 
ship, but impose an obligation on`flag states to take certain prescribed 
measures in order to ensure the exercise’ of effective jurisdiction and çon- 


. trol over, their ships. These measures include those necessary for the 


improvement of the safety and social and working conditions on board 
the ships, as well as those designed to preserve and protect the marine 


. environment. ` 


Another significant development is that port and’ coasżal states mee | 


have powers, under various international conventions and regulations, to 


take reasonable measures tc deal with threats, dangers, or damage to their 
coasts or areas of jurisdict-on resulting from the operations of merchant 
ships. : 

Thus, although some gaps remain in present law and ETR and. some 
of the relevant conventions are not yet in force,” great strides have been” 
made at the international level, particularly in the last decade, to meet’, 


71-By March 15, 1979, the ILO Convention Concerning Minimum Standards in 
Merchant Ships, 1976, had been ratified by 6 countries: Spain, France, Norway, 
Sweden, Finland, and the Netherlands. The convention will enter into force 12 
months after the date on which there- have been registered ratifications by at least 
10 members with a total share in world: shipping gross tonnage of 25%; Article 6. 
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the challenge TE by the emergence ‘and’ proliferation of flags ‘of con- 


venience vessels, and the operations of merchant ships in general."* At 


UNCLOS III the attempt to consolidate existing rules and procedures con- 


tinues, and if the proposals before the conference are crystallized into legal ` 


norms, the international community will have gone a ome way in building 
a body of -international law on merchant shipping. 


72 It should perhaps be mentioned that on March 2, 1978, the Siietat maritime 
authorities of Belgium, Denmark, France, the Federal Republic of Germany, the 
Netherlands,. Norway, Sweden, and the United Kingdom of Great Britain and Northern 
Ireland concluded a Memorandum of Understanding at. The Hague concerning’ the 
. maintenance of standards in merchant ships, having regard to the present ILO Con- 
vention and other instruments adopted by the ILO and IMCO. The hope had been 
expressed that Italy, the Republic’ of Ireland, and Greece would become signatories 
to the memorandum; see Grosrichard, La Mer Indigne, Le Monde, March 20, 1978, at 
17, cols. 3-6.. 
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THE INTERNATIONAL LAW. STANDARD IN THE 
STATUTES OF AUSTRALIA AND THE 
UNITED KINGDOM 


-By James Crawford * 


In a series of articles in this Journal, Professor Robert Wilson drew 
attention to the incorporation of references to international law in United 
States statutes, a technique designed to allow recourse to international 
law by the courts in interpreting and implementing those statutes, and, 
consequently, to help ensure conformity between international and. U.S. 
law. The purpose of this article is to survey the references, direct and 
indirect, to international law in the 20th-century statutes of two Com-. 
monwealth countries in arder to see to what extent similar techniques 
have been adopted. . The choice of the United Kingdom and the Common- 
wealth of Australia as the subjects of this survey is no doubt somewhat 
arbitrary (although passing reference will be made to the legislation of 
= Canada and New Zealand). But the United Kingdom, a semi-unitary 

state whose involvement in international relations has been substantial - 
throughout the century, and the Commonwealth of Australia, a federal 
polity with substantial legislative power over foreign affairs and defense” 
whose international role has changed markedly since 1901, do provide 
useful examples of states with constitutional and legislative continuity 
since 1901, and (as will be‘seen) considerable legislative involvement 
in this field. 

It may. be, helpful first to give some indication of the extent of their 
legislative involvement in international law issues (including the imple- 
` mentation of treaties). In one fairly obvious way this involvement has - 
been more extensive than that of the U.S. Congress, since self-executing. 
treaties advised and consented to by the Senate become -part of the law 
of the United States without the need for legislation,®? whereas in both the 
Commonwealth countries discussed here: it is axiomatic that treaties only 
have effect as part of municipal law through legislation.*. By far the largest 
category of British and Australian acts dealing with international law 
-issues is legislation implementing treaties. Approximate figures, by’ de- 
cade, of all such “international legislation,” are listed in takle 1 (below). E 
The statutes are classified by subject matter in table 2 (page 630). 


*D. Phil. (Oxon.), Senior Lecturer in Law in the University of adelaide. 

145 AJIL 732 (1951); 47 AJIL 669 (1953); 69 AJIL 848 (19757. 

2 COMMONWEALTH OF AUSTRALIA CONST., 1900-1977, $51 (vi), (xxix). 

$U.S. Consr., art. II, §2, c:. 2; and see Evans, The self-executing treaty in con- . 
temporary American practice, ix. EVANS ET AL., DE LEGE FACTORUM. ESSAYS IN HONOR 
or R. R. Wason 3 (1970). 
. 4A. D. McNam, Tue Law or TREATIES 78-110 (1961), for, the principle and sug- 
gested exceptions. 

5 Compare A. JACOMY-MILLETE, TREATY Law I IN” CANADA 364-415 (1975), listing 
239 acts for the period 1907-1372. The New Zealand Parliament has been less pro- 
- lifie: 131 acts for the period 1901-1977. 
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TABLE 1 


NUMBER OF ACTS OF INTERNATIONAL CONCERN 





United Kingdom Australia* 


1901-1910 = 10 11 


1911-1920 22 - 10e 

_ 1921-1930 24 - H 

1931-1940 25 23 

.1941-1950 39 ' 839 

1951-1960 29 © 46 
~ 1961-1970 54 65 

[1971-1978] : 61 oO% b x 
Total ` 264 ~ 21 


* There are also relevant acts of the six state legislatures : these are not surveyed here. 


These figures indicate the extent and diversity of the legislative practice | 


in the two countries, especially since 1945.6 But they can only be treated 
as approximate, for a number of reasons. First, not~all the acts listed are 
solely or even mainly concerned with international law issues: in some 


cases, only one or a few sections in lengthy acts are so concerned.” Sec-. 


ond, as will be seen, not all items are of equal legal value for our purposes. 
The acts to be discussed vary from substantive invocations of the interna- 
tional law standard fully justiciable before the municipal courts to merely 
' descriptive or rhetorical references. A good example of legislation lacking 
substantive legal effect is legislation that merely approves the conclusion 
or ratification of a particular treaty, or participation in international. or- 
ganizations, without making further legislative or financial provisions. As 
a method of parliamentary supervision of the conduct of foreign affairs, 


such legislation may- have some value, but it is hard to see what role it. 


fulfills that could not be left to joint resolution or other nonlegislative pro- 
cedures.’ Approval legislation constitutes a significant proportion of the 
Australian legislation listed; by contrast, there are few cases in British 
practice (none since-1945), and all of these resulted from express provision 
for parliamentary approval in the treaties in question? Differences in 


6 Two-thirds of all relevant British acts (176/264) and almost four-fifths of all 
Australian acts (219/281) were passed since 1945. This large increase is due in part 
to the increase in legislation generally, but more to the great increase in international 
transactions. Thus, there were appraximately 58 public general acts passed each year 
in the United Kingdom from 1901-1945 (Australia: 47), 3.4% of which were of inter- 
national concern as here defined (Australia: 2.9%). From 1946-1978 that number 
increased slightly for the United Kingdom (average c. 62.p.a.) and very considerably 
for Australia (c. 117 p.a.), but in both cases the percentage of “international legisla- 
tion” also increased (UK: 8.5%; Australia: 5.7%). : 

7 E.g., the earlier industrial property legislation. But for a striking recent example 
of industrial property legislation almost exclusively concerned with implementing treaty 
provisions, see the Patent Act, 1977 (UK). - 

8 Compare Keith, New Zealand Treaty Practice: The Executive and the Legislatur e, 
l New ZEALAND U.L. Rev. 272, 285; 289. (1964). 

2 Se., PAE Treaty (Defence of France) Act, 1919; Nauru Island Agree- 
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TABLE 2 


~ 


SUBJECT MATTER OF ACTS OF INTERNATIONAL CONCERN 


[Vol. 73 








United 


Kingdom Australia 





Arbitration & legal Droocedines 
Air navigation | 


- Bilateral aid & economic arrangéments 


Bilateral political & military arrangements / 
Claims & settlement of property 
Customs duties, tariffs 


- Diplomatie & consular (icc. immunities of states & 


international organizations) 
Disarmament & laws of war ` 
Dominions, colonies, mandates, & trust territories 
Double taxation . 


- European Communities 


Extradition & fugitive offenders 
Extraterritorial jurisdiction 

Fisheries & EEZ (inc. whaling) 

Human rights (ine. certain ILO Conventions) 


. Immigration & deportation 


Industrial & intellectual peoperty 

International carriage of goods & persons . -~ 
International commodity agreements 
International organizations _ 

Military service; status of forces 

Movement of workers - 


_ Multilateral political, economic, & aid arrangements 


Narcotics 

Nationality, alienage, statelessness 
Neutrality 

Nuclear & other energy 

Peace treaties; termination of war 
Pollution & environment 

Postage, communications, =tc. 
Preservation of natural & cultural laid 
Private international law - 

Shipping (other than marine pollution) 
Social security 

Terrorism (other than hijacking’ - 
Territorial sea, continental shelf, high seas 
Trading with the ‘enemy 


Total 
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legislative technique *° such as this help explain the rather surprising fact 


that there are more Australian than British acts in this field.” 


ment Act, 1920; Straits Settlements and Johore Territorial Waters (Agreement) Act, 
. 1928; Anglo-Venezuelan Treaty (Island of Patos) Act, 1942, There are at least 41 
Australian acts of this kind. 
10 Such as the implementation of a large number of treaties in a single act (e.g. 
International Finance Agreements Act, 1961 (NZ)}) or by delegated legislation. l 
11 Supra, note 6. 
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Despite the qualifications just mentioned, the figures, if anything, under- 
state the total number of acts involved. Fairly strict. criteria of reference 
to international. law, treaties; or international organizations have been 
applied? It is difficult to locáte all cases of incidental reference to inter- 
national issues in lengthy acts mainly on other topics (e.g., finance acts); 
but, most important, by no means every act that implements a treaty con- 
tains a reference to it. Examples of British treaty-implementing legisla- 
tion containing no such reference are the Administration of Justice Act, 
1956 (implementing the 1952 Brussels Convention for the Arrest of Sea- 
Going Ships**), the Biological Weapons Act, 1974- (implementing the 
1972 Stockholm Convention on the Prohibition of the Development, Pro- 


duction and Stockpiling of Bacteriological (Biological) and Toxin Weap- | 


ons and on their Destruction ++), and the Evidence (Proceedings in other 


Jurisdictions) Act, 1975 (implementing the 1970 Hague Convention on. 


the Taking of Evidence Abroad in Civil or Commercial Matters **). Even 
in such cases," the courts will usually take judicial notice of the fact that 
the act is intended to implement the particular convention, for example, 
so as to apply the presumption of conformity between the act and the 


convention.. But, obviously, it is difficult | to be certain that all such cases | 


have been located. 

The purpose of this ‘article, “however, is not to attempt even a brief 
account of this vast bulk of “international legislation.” Rather, it is to 
locate and classify statutory ae ene to international law that may allow 


the courts some opportunity to apply that standard either independently ` 


_or at second hand through some process of judicial review. Thus, straight- 

' forward cases both of treaty-implementing legislation and of the assertion 
of jurisdiction in excess of that permitted by international law (where 
there is no statutory reference to that issue) are -excluded from this 
_ survey.!? 


12 Compared, e.g., with I. Kavass & M. BLAKE, Urne STATES LEGISLATION ON 
FOREIGN RELATIONS AND. INTERNATIONAL COMMERCE (3 vols., 1977). 

13 [1960] Gr. Brit. TS No. 47 (Cmnd. 1128).. 

14 11 ILM 309 (1972). Compare Crimes (Biological Weapons) Act, 1976 (Cth. ); 
the convention is referred to in §§2(2),-3, 7, & 8(3), and scheduled in full. 

15 [1977] -Gr. Brit. TS No. 20 (Cmnd. 6727). 

18 Which seem to be more common in UK than in Australian practice. One reason 
for the fairly consistent practice of reference to treaties in Australian implementing 


legislation is that in many cases the constitutional validity of the act will depend on- 


‘ the foreign affairs power ($51 (xxix)), which in turn requires a reasonable relation 
between act and treaty (R. v. Burgess, ex parte Henry, [1936] 55 C.L.R. 608), as 
_ well as, it seems, some “legitimate” international element or purpose. Clearly, the 


latter requirement is more likely to be satisfied if the act on its face appears intended . 


to implement a specified treaty. But the Australian practice is followed even in cases 
where the validity of the act is not solely dependent on $51 (xxix). ; 

17 E.g, The Escherscheim, [1976] 1 All E.R. 920 (H.L.) (Brussels Convention, 
1952); Rio Tinto Zinc Corporation v. Westinghouse Electric Corporation, [1978] 1 All 
E.R. 434 (H.L.) (on the 1970 Hague Convention). 

18 In both cases the courts may apply presumptions of conformity: with the treaty 
or consistency with international law, but those are “interpretative rules of common 
law rather than rules applied by virtue of the particular act. 
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Finally, no general attempt: is made to indicate the extent to which these 
references have in fact been the subject of judicial decisicn. Rather, we 
will explore the extent tc which it is open to the courts to apply the 
international law standard pursuant to the act. For this reason, the refer- 
ences will be classified by the degree to which independent judicial inter- 
pretation or review is made possible, rather than, for example, by subject 
matter.* Four categories, based as it were on a sliding scale of ao 
pendently. ascertainable ccntent, are thus suggested. 

First, there are a number of direct references to international law that 
would have to be judicially applied when a relevant issue arose under the 
act. In such a case the court could be required to conduct an inde- 
pendent inquiry on the international law issue.” Second, the reference 
to international law as a standard may be less direct or explicit, perhaps 
in several different ways. Terms or concepts requiring recourse to inter- 
national law may be used, or international law may be invoked as a stan- 
dard for judicial review of action taken by the executive or a government 
agency (in which case a greater margin of appreciation will usually be 
left to the primary decisionmaker, with judicial intervention only in clear 
cases of ultra vires and the like). Third, some acts contain directory 
provisions that require the executive to act on international legal consid- 
_erations but expressly or impliedly deny the courts any authority to review 
. the correctness or propriety of executive action on these grounds, Fourth, 
there is a common practice of purely hortatory. or descriptive references 
to international law or to particular international legal issues in contexts 
where the reference has no independent content, For example, such a 
reference may be merely descriptive of the provisions of an act, or an un- 
reviewable assertion of the executive view on a particular issue. Obvi- 
ously, certain examples may be difficult to place into one of these cate- 
gories; problems of classification will be referred to as they arise. — 


I. SUBSTANTIVE INCORPORATION OF INTERNATIONAL LAw STANDARDS 


Examples of this first category of statutory provisions fall into five- 
groups (it is not suggested that these are exhaustive). 


Direct Enactment of General International Law as a Standard 


A few provisions simply enact a general international law standard that 
_ will fall to be judicially determined in a relevant case. Thus, section 2(2). 
of the Fishery Limits Act, 1976 (UK), provides: | 


A foreign fishing boat not registered in a country for the time being. . 
designated under subsection (1) shall not enter British fishery limits. _ 
except for a purpose recognized by international law or by any con- 


19 For contrast, see Wilson, <5 AJIL 732 (1951). 

20 Taking due account, no daubt, of the executive view, but not, in general, bound 
to do so: Rio Tinto Zinc Corporation v. Westinghouse Electric Corporation, [1978] 
1 All E.R. 434, citing The Fagernes, [1927] P. 311. 
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vention for the time being in force between Her Majesty's Govern- 
ment in the United Kingdom and the government of the country to 
which the boat belongs. . . .*4 


Clearly, a defendant would be entitled to rely, inter alia, on international 
law rights such as innocent passage, which the court would have to 
determine.” l ; 

Similarly, the “declared fishing zone” under section 4 of the Fisheries 
Act, 1967-1978 (Cth.), is defined as 


(a) the waters adjacent to Australia and having as their inner limits 
the baselines by reference to which the territorial limits of Australia 
are defined for the purposes of international law and as their outer 
limits lines seawards from those inner limits every point on each of 
which is distant twelve international nautical miles from the point on 
any of those baselinés that is nearest to the first mentioned point.” 


In a different field, sections 7 and 12 of the War Crimes Act, 1945 
(Cth.), confer jurisdiction on military courts to try war crimes. These 
are defined in section 3 as “(a) a violation of the laws and usages of 
war .. . committed in any place whatsoever, whether within or beyond 
Australia, during any war.” *4 

Finally, reference is made to international law in defining an “interna- 
tionally protected person” under section 1(5) of the Internationally Pro- 
tected Persons Act, 1978 (UK): “(b) a person who at the time of the 
alleged offence is a representative or an official of a State or an official 
or an agent of an international organization of an intergovernmental char- 
acter, is entitled under international law to special protection from attack 
on his person, freedom or dignity... .” #5 


21 Compare §2({(6). Note the clear implication that fishing within the zone is not 
“a purpose recognized by international law.” Section-2(2) was previously enacted 
as §6(1) of the Sea Fisheries Act, 1968 (UK). 

22 Compare Pianka v. R., [1977] 3 W.L.R. 859 (P.C.). 

23 Inserted by Fisheries Amendment Act, 1978 (Cth.), §3. For an earlier equiva- 
lent, see Fisheries Act, 1967 (Cth.), §4. See Chen Yin Ten v. Little, [1976] 11 Aus- 
tralian L.R. 353 (W.A. Sup. Ct.); Li Chia Hsing v. Rankin, [1979] 23 Australian L.R. 
151 (H. Ct.); and for discussion of the baselines marking the internal waters of the 
states (not necessarily the same thing): A. Raptis & Son (Regd.) v. State of South 
Australia, [1977] 51 A.L.J.R. 637; O’Connell, Bays, historic waters and the implications 
of A. Raptis & Son v. South Australia, 52 Ausrrauian L.J. 64 (1978). 

24 Jurisdiction is restricted to war crimes committed against residents or former 
residents of Australia (§7) or British or allied subjects (§12), during wars in which 
the Crown has been engaged since September 2, 1939 (§3). Compare also Armed 
Forces Discipline Act, 1971 (NZ), $23, making it an offense if any person, having 
been captured by the enemy, “(ii) aids the enemy in any other manner whatsoever 
unless the act is authorized or required by international law or usage.” Another New 
Zealand statute punishes “piracy by the law of nations”: Crimes Act, 1961 (NZ), §§92, 
95-97. : 

25 Section 1(5) is in substantially the same terms as Art. 1(1)(b) of the Convention 
on the Prevention and Punishment of Crimes against Internationally Protected Persons, 
including Diplomatic Agents, of Dec. 14, 1973; UN Doc. A/RES/3166 (XXVIII). 
The equivalent Canadian provision has virtually identical wording: Criminal Law 
Amendment Act, 1975 (Can.), §2. The Crimes (Internationally Protected Persons) 


r 
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Direct Inconpération of Treaty Rules 


More common is the direct incorporation of treaties or tai provisions, 
either by reference or reenactment. One technique of treaty implemen- 
tation can be termed the “force of law” technique: it involves. simply giving 
the force of law to specified. provisions, or indeed the whole, of a treaty 
(usually scheduled to the act). This technique has consistently been 
used to implement conventions relating to the international carriage of 

goods and persons,” and to double taxation,” but apparently it is being 

“used increasingly as.a general technique for treaty implementation.”® It 
has the advantage that a court is indisputably faced with a treaty provi- 
sion;. it,is thus less likely that inappropriately restrictive or exclusionary 
common law rules of interpretation will be used, and greater bnormity 
of interpretation may perhaps be achieved.” l 

` À similar, though more restricted, form of incorporating treaty tules . 
results from defining terms used in the statute by reference to their mean- 
ing in the treaty. To gfve just two examples: the Genocide Act, 1969. 
(UK), makes genocide a crime and defines it by reference to Article II © 
of the Genocide Convention, which is scheduled. A more comprehensive 
_ example is section 3(3) of the Crimes (Internationally Protected Persons ) 
Act, 1976 (Cth.), already referred to, which provides: oa eS 


Except in so far as the contrary intention appears, an expression that 
is used in this Act and in the Convention has, in this Act, the. same 
meaning as in the Convention, whether or not a particular meaning 
is expressly assigned to it by the Convention and whether or not the 
Convention has entered into force. . gee 


Many other examples could be given. 


Act, 1976 (Cth.), achieves tie same result- by incorporating by reference the con- 
vention definitions: §3(3); but compare $17. . 

26 United Kingdom: Carriage of Goods by Sea Act, 1924 (Hague Rules); Carriage 
by Air Act, 1932 (Warsaw Convention); Carriage by Air Act, 1961 (Warsaw Conven- 
tion as amended at The Hague); Carriage by Air (Supplementary Provisions) Act, 
1962 (Guadalajara Protocol); Carriage of Goods by Road Act, 1965 (CMR Con- 
vention); Carriage of Goods hy Sez Act, 1971 (Hague Rules as amended at Brus- - 
sels); Carriage by Railway Acz, 1972 (Additional Convention . . . concerning Carriage 
by Rail); Carriage of Passengers by Road Act, 1974 (Convention on the Contract for’ 
International Carriage ... by Road). But compare International Carriage of Perishable 
Foodstuffs Act, 1976. Only the amended Hague Rules and the amended Warsaw 
Convention have been implemented by Australian legislation: Sea-Carriage of Goods 
Act, 1924-1973; Civil Aviation (Carriers Liability) Act, 1959-1973. 

27 Income Tax: (International Agreements) Act, 1953-1977 (Cth.), giving the faite 
of law to the 13 scheduled bilateral agreements. For recent UK equivalents, see 
Finance Act, 1973, §42; Finance- (Nb. 2) Act, 1975, §65. 

28 In addition to the acts mentioned in notes 26 and 27 supra, there have been, since 
1964, 5 such acts in the United Kingdom and 10 in Australia. 

29 The need for caution here is demonstrated by recent division and diversity in the 
House of Lords over the proper principles of interpretation of such acts: James Bu- 
chanan & Co. Ltd. v. Babco Forwarding & Shipping ( U.K.) Ltd., [1378] A.C. 141. 

30 Art. II is the only article thus scheduled. Compare Treaties of Washington Act, ` 
1922 (UK), §4; Treaties of V/ashington Act, 1922 (Cth.), §7. 

81 Compare note 25 supra. The qualification “whether or not -tke Convention has. 
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On some occasions the pasty provisions mad directly enforceable are 
metely referred to, whether eo nomine ** or generally.** 

‘Finally, in some legislation a rather complex technique that can be de- 
scribed’ as interdependent enactment is adopted. The substantive provi- - 
- sions of the act cross-refer to the convention in. such a way that the two 

operate together. A striking example is section 8 of the Crimes (Hijacking 
--of Aircraft) Act, 1972 (Cth. ): 


(1) A person who commits hijacking is guilty of an ‘offence against 
this section if the circumstances referred to in a paragraph of the next 
succeeding sub-section are applicable... . 


(2) The circumstances in which the last preceding sub-section 
applies are—- ~ 
(a) where the hijacking-is committed on board an aircraft that is 


in flight, within the meaning of the Convention, and the Convention 
. ss alas Australia to make it punishable; 


(e) where the hijacking is ‘committed outside Australia by an Aus- 


tralian citizen on board an aircraft that would be considered to be.. 


in flight-if the Convention were applicable." 


Declaratory Provisions of the Jus Gentium 


In theory, at least, and in practice in certain fields, ‘rules of customary 
international law are incorporated or adopted by the common law so as 
to be directly applicable.** Statutory provisions might bear on this process - 
if they purport to declare what customary international law is (although, 
of course, the courts would be bound to apply ‘the rule as authoritatively 
declared, whether or not it did represent international law on the point). 


entered into force” is a strange one. The meaning of a term surely does not change 
when it enters into, or ceases to be in, force. 

32 Defence Act (No. 2), 1951 (Cth.), §35A(1) (“A native force raised in a Terri- 
tory of the Commonwealth governed by the Commonwealth under a Trusteeship 
Agreement shall not be required to render service other than such service as is per- 
`. mitted under Article 84 of the Charter of the United Nations”); Naval Defence Act, 
1952 (Cth.), §24A.. Compare Papua and New Guinea Act, 1949 (Cth.), §71(2). 
_ 83 Civil Aviation Act, 1946 (UK), §23(4). (“Nothing in this section shall restrict 
the right of any person... to provide transport for passengers or goods in accordance ° 
~ with the terms of any agreement for the time being in force between His Majesty's 
government in the United Kingdom and the government of that country”). For an 
earlier instance, see the statute 59 Geo. 3, c. 38, §12 (1819). 

34 And compare subsection (4) for further qualification. Other. recent examples of 
“interdependent enactment are: Crimes (Internationally Protected Persons) Act, 1976 
(Cth.); Crimes (Protection of Aircraft) Act, 1973 (Cth.); Nauru (High Court Ap- . 
pealg§) Act, 1976 (Cth.); Nuclear Safeguards ‘and eta (Finance) Act, 1978 
(UK). 

- 85 See J. E. S. FAWCETT, Tue BRITISH COMMONWEALTH IN INTERNATIONAL LAW, 
ch. 2 (1963); Macdonald, The Relationship between International Law and Domestic | 
~ Law in Canada, in CANADIAN PERSPECTIVES ON INTERNATIONAL LAW AND ORGANIZA- 
TION 88-136 (Macdonald, Morris, & Johnston eds., 1974), and works there cited. 
The most recent English discussion is in Trendtex Trading Corporation v. Central Bank 

of Nigeria, [1977] Q.B. 529 (C.A.). Compare the comments of Goff J. in 1° Congreso 
del Partido, [1978] 1 Q.B. 500, 518. ; mR ; ; 
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The statute 7 Anne c. 12 ( 1709). was taken to be “declaratory of the antient 
universal jus gentium?’ in this way.*° A modern example is provided by 
the Tokyo ‘Convention Act, 1967 (UK), section 4 of which states: . 


For the avoidance of doubt, it is hereby declared that forthe purpose 
of any ‘proceedings before a court in ‘the United Kingdom in respect 
-of piracy, the provisions set out in the Schedule to this Act of the 
Convention on the High Seas . . . shall be treated as constituting part 


of the law of nations: and any such court having jurisdiction in respect. 


of piracy committed on the. high seas shall have jurisdiction in respect 
of piracy committed by or against an aircraft wherever that piracy 
is committed.**- l 


Nondiscretionary Limitations on Executive Action : 


In some cases, executive ‘action is limited by or conditioned upon the 
fulfillment of some (invariably treaty-based) international requirement. 
. This may be a precondition for the exercise of powers, as with section oN 1) 

-of the Energy Act, 1976 (UK), which provides that 


Her Majesty may by Order in Council declare the powers. ae sections 
I and 2 above exercisable to their fullest extent because either— 


(a) they are required for the implementation of obligatioris in- 
cumbent on the United Kingdom as a member of the European Com- 
munities or the International Energy Agency or a party to the Inter- 


national Energy Agreement to take emergency measures in connection ` 


with the reduction . : . of fuel supplies fete. ] 38 


Alternatively, the validity of the exercise of power may depend upon 
conformity, or absence of conflict, with specific treaty provisions or treaty 
obligations generally.. An example of the former is the Seas and Sub- 


merged Lands Act, 1973 (Cth.), section 7 of which empowers the Gov- 


ernor-General to “declare, not inconsistently with Section II of Part I of 
the Convention on the Territorial Sea and the Contiguous Zone, the limits 


of the whole or of any part of the territorial sea.” °° An example of the . 


latter, outside the field of delegated legislative powers, was section 23(6A ) 
of the Patents: & c. (International Conventions) Act, inserted in 1938, 


which read in part: “Provided that the comptroller shall make no order — 


for revocation which is at variance with any treaty, convention, arrange- 


ment or engagement applying to the United Kingdom.” 40 


38 Barbuit’s Case in Chancery, [1737] Cases T. Talbot 281, 25 E.R. 777, per Talbot 
L.C.; Triquet v. Bath, [1764] 3 Burr. 1478, 1480, 97 E.R. 936, 937, per Lord Mansfield 
C.J. Compare Adair, The Law of. Nations and the Common Law of England. A Study 
. of 7 Anne Cap. 12, 2 Came. Hist. J. 290, 296 (1927). 

87 And compare Diplomatic Immunities (Conferences with Commonwealth Countries 
and Republic of Ireland) Act, 1961 (UK), §1(1). 

38 Compare Whaling Act, 1960 (Cth.), §10(5); Territorial Sea and Exclusive Eco- 
nomic Zone Act, 1977 (NZ), §9(4). ; l 

39 Compare, §12 (Continental Shelf). 

40 See also Whaling Act, 1960 (Cth.), §12(3); Finance Act, 1978 (UK), §6(5) 


' (but compare the subjective formula in §6(1)); Customs Act, 1966 (NZ), §130(3). 
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The point about these liniitations is that they are mandatory in terms 
and leave no obvious room for the exercise of discretion by the official 
concerned as to the international legal issue made relevant by the statute. 
Such provisions should be compared with the more qualified limitations 
on executive discretion, to be discussed later.“ 


Savings Clauses 


Finally, a number of statutory provisions operate in more or less definite 
fashion as savings clauses, reserving rights or powers under international 
law from the operation of an act. The clearest examples of this type of 
provision are contained in three Australian acts: 


(1) “Nothing in this section prejudices or in any way affects the 
rights, or the exercise of the rights, of any country under international 
law with regard to the high seas within Antarctica.” * 


(2) “This Act has effect subject to the obligations of Australia under 
international law, including cbligations under any agreement between 
Australia and another country or countries.”* : 


(3) “Subject to the obligations of Australia under international law, 
including obligations under any agreement between Australia and 
another country or countries, this Act extends, according to its tenor, 
to foreigners and to foreign ships. . a 


The effect of such provisions, though ia are drafted as general savings 
clauses, is to preserve by municipal enactment substantive international 
law rights; they thus have a similar substantial operation as the statutes 
discussed above. But a savings clause might simply constitute a dis- 
claimer, with only limited independent effect. An example is section 8(14) 
of the Oil in Navigable Waters Act, 1971 (UK): “The provisions of this 
section are without prejudice to any rights or powers of Her Majesty's 
Government in the United Kingdom exercisable apart from this section 
whether under international law or otherwise.” ** Since the United King- 
dom would retain such power as a matter of international law, irrespective 
of its municipal legislation, section 8(14) is presumably intended to pre- 
vent the act from superseding any prerogative power over the matter.*® | 


II. INDIRECT OR QUALIFIED REFERENCE TO INTERNATIONAL LAW STANDARDS 
Three groups of provisions may be distinguished. 


41 Infra at pp. 638-39. 

42 Antarctic Treaty Act, 1960 (Cth.), §4(4). 

43 Great Barrier Reef Marine Park Act, 1975 (Cth.), §65(2). 

44 Historic Shipwrecks Act, 1976 (Cth.), §28. 

45 To similar effect, Marine Pollution Act, 1974 (NZ), §25. 

46 A statute might, of course, prevent the executive from exercising some interna- 
tional law power: e.g., Laker Airways Ltd. v. Department of Trade, [1977] 2 W.L.R. 
234 (C.A.), and see the express provision to this effect, European Assembly Elections 
Act, 1978 (UK), §6. 
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Qualified Limitations on Executive Discretion 


We have described a nuinber of statutory provisions that impose non- 
discretionary limits on executive action. -In a similar way, references to 
international legal considerations may qualify or condition a discretionary ` 
power conferred by a statute, so as to permit judicial review of exercises 
of that power on ordinazy ultra vires-grounds. In such cases, the courts 
are likely to concéde the decisionmaking body some margin for error, the 
extent of which will depend on the terms of the statute and the subject ` 
‘matter of the power. Obviously, the more restrictive the terms in which 
the discretion is conferred, the more likely such judicial review." For 
- example, section 6 of the Narcotic Drugs Act, 1967 (Cth.), states: “The 
‘Minister or the Comptroller shall, in exercising any power or performing 
any function conferred on him by this Act, have regard to the obligations of 
the Commonwealth uncer the Convention and to no other matter.” * 
Here, the convention is clearly imposed as a code of proper purposes or 
` relevant considerations for the purposes of judicial review (although the 
convention contains its own set of discretions}. Even more stringent is 
section 7(4) of the Postal Services Act, 1975 (Cth.), which provides that 
“{i]t is the-duty of the Commission, in performing its functions, to: comply 
with the provisions of any Convention to the extent that it imposes obliga- 
tions on Australia in relation to matters within the functions: of the 
Commission.” *° 

Section 1(6) of the Temietional Gentian Act, 1968 (UK), apart 
from the reference to the framing of the Order in Council, might also be 
better classified as a nordiscretionary limitation: 


‘Any Order in Council made under . . . this section shall be so framed _ 
as to secure— : 


(a) that the privileges nee immunities -conferred by the Order are 
not greater in extent that those which, at the time when the Order 
takes effect, are required to be conferred in Pea with any 
agreement to which the United Kingdom is then a party. . 


In other cases the duty to act in acode ihe benon 
dard is more loosely or flexibly expressed. Section 15(3) of the New 
Guinea Act, 1920 (Cth.), provided: “The traffic in arms . . . shall be con- 
trolled in the Territory-in accordance with the principles contained in the 
* Convention signed at Brussels on the second day of July, 1880, and known 
as the General Act of the Brussels Conference, or any Convention amend- ` 
ing the same.” The reference to the “principles contained in the Conven- 
tion” probably allowed some measure of discretion in carrying out the 
mandate to control the arms traffic." A clearer case was section 7(6) of 


-41 Where the power is particularly strictly confined, the situation may be hardly dis- 
tinguishable from that discussed above, text at notes 38-41. 

48 Compare §§9(3), 10(3). 

49 To similar effect, Telecommunications Act, 1975 (Cth.), §6(4). 

50 Compare Treaty of eataa Act, 1975 NZ): which a refers to the “principles 
of the Treaty. ý - : 


~~ ~ 
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the Aliens Act, 1905 (UK): “In ‘carrying out the provisions of this Act, 
due regard shall be had to any treaty, convention, arrangement or engage- 
ment with ‘any foreign country.” “Here, the subject matter, and the term 
“due regard,” would have made judicial intervention in the event of failure 
to comply with the provision of a convention most unlikely, unless at least 
the failure or conflict was manifest. . 


hated 


Use of I nternational Legal Terms 


Conceivably, the use of words that are terms of art in international law 
might carry with it a degree of judicial review, for example, where the 
term in question is a jurisdictional fact or otherwise important for the 
operation of the statute. Two examples may be given. 

Section 15 of the Aliens Restrictions (Amendment) Act, 1919 (UK), 

defined a “former enemy alien,” the subject of disabilities under the act, 
inter alia, as one who, having been an enemy subject, “has not changed 
his allegiance as a result of the recognition of new states or territorial- 
rearrangements” resulting from the war. This would appear to involve 
a mixed question of international law and the municipal law of the new 
state involved, but, in práctice, because of the rule of executive certifica- 
tion in matters of statehood and territorial status,®! the international law 
issue would have been most unlikely to fall to oe ‘decided on its own 
merits. 
The same is true, for different reasons, of the Overseas Aid Act, 1966 
(UK), which provides for certain payments to be made “[i]n the event 
of the Agreement’s becoming binding on Her Majesty’s Government in the 
United Kingdom.” *? Whether an international agreement has become 
binding (as distinct from having ceased to be binding) is usually largely 
a question of fact; in any event, it is doubtful whether anyone would have 
had standing to challenge a payment under the act on the grounds that 
the agreement had not in law become binding. a= 


Express Interpretative Declarations 


Statements of legislative intention may have direct or indirect relevance 
to the interpretation of legislation implementing international agreements. 
A strong case is section 130(7) of the new Patents Act, 1977 (UK): 


Whereas by a resolution made on ‘the signature of the Community 
Patent Convention the governments of the member States of the Euro- 
pean Economic Community resolved to adjust their laws relating to 
patents so as (among other things) to bring those laws into conformity 
with the corresponding provisions of the European Patent Convention, 
the Community Patent Convention and the Patent Cooperation 
Treaty, it is hereby declared that the following provisions of this Act 


51 For a recent account of the rule, see Bolewski, Les certificats gouvernementaux 
relatifs à lapplication du droit international public par le juge interne (étude de la ; 
jurisprudence anglaise), 77 Rev. Gen. Drorr INT'L Pus. 672-750 (1973). 

52 And compare Arbitration. (International Investment Disputes) Act, 1966 (UK), §5. 
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... are so framed as to have, as nearly as practicable, the same effects 
in the United Kingdom as the corresponding provisions of the [Con- 
ventions} . . . have in the territories to which those Conventions 
apply. l 
Such a legislative declaration powerfully reinforces the common law pre- 
sumption of conformity betwsen an implementing act and the treaty or 
treaties it implements. A similar example, though it is herder to envisage 
how it could be used to interpret the substantive provisions referred to, 
is section 14 of the Pub:ic Order (Protection of Persons and Property) 
Act, 1971 (Cth.), which states that 


[t]he provisions of this Pact are intended to assist in giving effect on 
the part of Australia, to the special duty imposed by international law 
on a state that receives a diplomatic or special mission or consents 
to the establishment of a zonsular past, to take appropriate steps to 
protect the premises of the mission or post against intrusion or dam- 
age, to prevent any ettack on the persons, freedom cr dignity of the 
personnel of the mission cr post and to prevent disturbance of the 
peace or impairment of the dignity, of the mission or post.*® 


Il. Express OR [IMPLIED Dmecrory PROVISIONS 


A larger group of provisions refers to international legal rules (cus- 
. tomary or conventional) kut in such a way as either expressly or in prac- 
tice to withdraw the international issues from the jurisdiction of the courts 
(or to do so in all but extreme cases). 


Express Directory Provisicns 


The clearest instance of this device is section 4(1) of tae Foreign Pro- 
ceedings (Prohibition of Certair: Evidence) Act, 1976 (Cta.): 


(1) The Attorney-General shall exercise his powers under this Act 
so as to impose restriccions only when he is satisfied that (a) a foreign 
tribunal is exercising or prcposing or likely to exercise jurisdiction or 
powers of a kind or ir a menner not consistent with international law 
or comity in proceedings having a relevance to mattezs to which the 

- laws or executive powers of the Commonwealth relate; ... 

(2) The validity of any exercise, or refusal of the exercise, of any 
power of the Attorney-General under this Act is not affected by, and 
shall not be subject to challenge in any court by reason of any failure 
to comply with the provisions of this section. 


The act is intended as a Cefense against controversial assertions of extra- 
territorial jurisdiction in antitrust proceedings and the like, but since the 
decision on the international few issue is left wholly to the Attorney- 
General, the directive in section 4(1)(a) has a certain rhetorical quality.*+ 


- 53 Compare Vienna Convent:on on Diplomatic Relations, 1961, Art. 22(2), 500 
UNTS 95. 

54 For a recent discussion of the jurisdictional issue, see Rio Tinto Zinc Corporation 
v. Westinghouse Electric Corparation. [1978] 1 All E.R. 434 (H.L.). An English 
equivalent to the Australian act is the Shipping Contracts and Commercial Documents 
Act, 1964 (UK); see infra, note 62. 
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On the other hand, directive provisions of this type are no doubt more 
justifiable when they relate to what may be termed “international facts’: 
rather than distinct issues of law, for example, section 1(2) of the Termi- 
nation of the Present War (Definition) Act, 1918 (UK): “The date so 
declared shall be as nearly as may be the date of the exchange or deposit 
of ratifications of the treaty or treaties of peace: Provided that, notwith- 
standing anything in this provision, the date declared as -aforesaid shall 
be conclusive for all purposes of this Act.” 55 


Implied Directory Provisions 


Legislation that in some way applies or appeals to international law 
standards is not usually as bluntly exclusionary of the jurisdiction of the 
courts as the Australian Foreign Proceedings Act, cited under the preced- 
ing subcategory. Two forms of implied directory provisions may be dis- 
tinguished. 

(1) Matters Left for Executive Certification. The common law rule 
of executive certification in certain matters such as international status has 
been referred to already. In some cases, express statutory provision is 
made to the same effect. Thus, section 14(3) of the Ottawa Agreements 
Act, 1932 (UK), provided that the act was to continue in force only so 
long as any of the scheduled agreements (instituting the system of Do- . 
minion preference ) was in force, but section 9(1) provided that a Treasury 
order would conclusively determine that question.®* Section 12(2)(a) - 
of the Enemy Property Act, 1953 (UK),. defines enemy territory, inter alia, 
as territory “under the sovereignty of, or in the occupation of,” an enemy 
power, but section 12(3) provides that a certificate relating to sovereignty 
or occupation “shall be conclusive evidence of the facts stated in the cer- 
tificate” (my emphasis). Whether this: left conclusions of law in relation 
to sovereignty to be drawn by the court is far from clear, especially in 
view of the common law certification rule.” A more significant example 
is section 6 of the Administration of Justice Act, 1956 (UK), which with- 


55 Compare Former Enemy Aliens (Disabilities Removal) Act, 1925 (UK), §2; 
Merchant Shipping Act, 1948 (UK), §10(1) and (2). 

56 This compares with the earlier practice, whereby the duration ófa an act was made 
to depend directly on the duration of the treaty; e.g, 41 Geo. 3, c. 95, §14 (1801); 
51 Geo, 3, c. 47, §12 (1811); 56 Geo. 3, c. 15, §6 (1816); 59 Geo, 3, 54, §12 
(1819). When an earlier act along the same lines expired with the termination of 
the treaty, it had to be revived by fresh legislation: 45 Geo. 3, c. 35 (1805); 46 Geo. 
3, c. 16 (1806); 47 Geo. 3, sess. 2, c. 2 (1807); 48 Geo. 3, c. 6 (1808). 

57 An apparently clear case where a distinction is drawn between conclusive certifi- 
cation of issues of fact and the court’s decision on legal (including international legal) 
issues arising from those facts is §1(5) of the Internationally Protected Persons Act, 
1978 (UK) (“if in any proceedings a question arises as to whether a person is or 
was a protected person, a certificate issued by . . . the Secretary of State and stating 
any fact relating to the question shall be conclusive evidence of that fact”). The- 
definition of “protected person” in §1(5)(b) refers, as we have seen, to issues of — 
international law: supra note 25. The Canadian and Australian acts have identical 
provisions. 


a 
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draws from the jurisdiction of the court “any claim or quéstion certified . 
by the Secretary of State to be a claim or question which, under the Rhine - 
Navigation Convention, falls to be determined in. accordance with the 
provisions thereof.” 58 

(2) Discretions Conferred in Subjective Terms. A more subtle, and 
extremely common, device coribining the appearance of acting on inter- 
- national legal considerations with the reality of substantial freedom from 
judicial scrutiny or review is the use of subjective terms. in provisions con-. 
ferring delegated power. In such cases the courts would be extremely 
‘reluctant to substitute their own view of an issue for the view of the pri- 
- mary decisionmaker. In the absence of mala fides or the complete lack 
of any evidence to support the judgment, such a decision becomes in 
- practice unreviewable. 

‘A common example of this’ techniique, especially in United Kingdom 
practice, is to confer power to implement a convention in flexible, sub- 
jective terms. .Thus, section 1/1) of the Merchant Shipping (Safety and 
“Load Line Conventions) Act, 1932 (UK), empowers the Board of Trade 
to lay down “such requirements as appear to [it] to implement the provi- 
sions” of chapter II of the Convention for the Safety of Life at Sea of 1929. . 
The ambit of this power is graphically illustrated by section 35(2) of the _ 
act, which requires regulations “at variance with any specific requirement 
of the Safety Convention,” in the opinion of the Board of Trade, to be 
_ laid before Parliament. The cear implication is that regulations at vari- 
ance with “specific requirements” of the convention might nonetheless be 
intra vires the subjective power conferred by section 1(1). ` Another 
form, with similar effect, isas follows: “The Board of Trade shall make 
rules in accordance with the following provisions of this Act ... and in 
: making those rules the Board shall have, regard in particular to the Con- 
vention of 1966.”*° Here, «the rulemaking power is distinct from_ the 
duty to “have regard” to the convention, and there is no requirement that 
- rules actually reflect,~at least in. any very close way, the provisions of the 
convention. Many other examples could be drawn from British practice.” 
Australian legislation, on the. other hand, contains fewer instances of such 
subjective formulae, in part, perhaps, because of the constitutional re- 
quirement of reasonable relation between treaty and implementing statute’ 
under the foreign affairs power." | 

Many other examples could be given of powers conferred in eve 
terms that “require” the decisicnmaker to.act on considerations either of 


58 To similar effect, §46. See also State Immunity Act, 1978 (UE), §21; Adoption 
(Scotland) Act, 1978 (UK), §65(1]. 

59 Merchant Shipping (Load Lines) Act, 1967 (UK), §2(1); see [1967] Brrrisa 
PRACTICE IN INTERNATIONAL Law 154. 

60 See also Carriage of Passengers by Road Act, 1974 ( UK), §7, giving . power in 
subjective terms to resolve by Order in Council conflicts appearing to exist between 
carriage of goods conventions. 

61 Supra, note 16. But no distinct.on is drawn between regulations that could only 
be supported under §51 (xxix) of the Constitution and those that could be made under 
other federal powers: ¢.g., Internaticral Finance Corporation Act, 1955 (Cth.), §6. 
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general international law or of treaty obligations: -A few instances will 

suffice. | | n o 
The Shipping Contracts and Commercial Documents Act, 1964 (UK), 

is a partial analogue of the Foreign Proceedings (Prohibition of Certain _ 

Evidence) Act, 1976 (Cth.), already dealt with.°? Section 2(1) provides: . 


If it appears to any Minister (a) that any person in the United King- 
dom has been or may be required to produce or furnish to any Court, 
tribunal or authority of a foreign country any commercial document 
which is not within the territorial jurisdiction of that country... 
and (b) that the requirement constitutes or would.constitute an in- _ 
fringement of the jurisdiction which, under international law, belongs 
to the United Kingdom, the Minister may give directions to that 
person prohibiting him from complying with the requirement in 
question... .% 


The result in practice is much the same as that achieved by the Australian 
act, not because the international: Jaw issue is withdrawn from the courts, 
` but because the decision is conferred on the minister in subjective terms. | 

Another such provision referring to general international law was the 
Pearl Fisheries Act (No. 2), 1953 (Cth.), section 3(4) of which empow- 
ered the Governor-General to fix such boundaries’ for a continental shelf 
shared between Australia and another state “as are, in, his opinion, -in 
accordance with the principles of International Law, as the limits to which 
that part of the continental shelf shall, for the purposes of this Act, be- 
deemed to extend.” °% ~ Be a l 

A more common practice is to condition executive action upon the ap- 
pearance of compliance or conflict with treaty obligations. The Treaties 
of Washington Act, 1922 (Cth. }, section 5(1), directed that`a license ` 


shall not be refused by the Minister unless it appears to the Minister 
necessary to do so for the purpose of securing the observance of the 
obligations imposed by the ... Treaty, and where a licence is granted 
subjèct to conditions, the conditions shall be such only as appear to 
the Minister to be necessary for that purpose. 


And a proviso to section 1(1) of the Customs Duties (Dumping and Sub- 
sidies) Act, 1957 (UK), stated that if the Board of Trade, was not satisfied 
that the dumping of goods on the domestic market was causing substantial 
injury, “the Board shall not éxercise that power if it appears to them that 
to do so would conflict with the obligations” of the United Kingdom 
under the GATT. The act thus contained a clear admission that; where 
material injury to local industry did exist, action in violation of the GATT 
was contemplated; it is not surprising that newer, less objectionable, pro- 
vision was made in 1968.* 


.. 8 Supra, note 54. And see [1964] BrrrisH PRACTICE IN INTERNATIONAL Law 
147-57. l i a ` p 
63 Compare §1 (carriage of goods and passengers by sea). 
64 See also Continental Shelf (Living Natural Resources) Act, 1968 (Cth.), §7. 

` 65 Customs Duties (Dumping and Subsidies) Amendment Act, 1968 (UK), §2 

(inter alia, repealing the proviso to §1(1) of the 1957 act). For other examples, see 
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IV. MERELY Horratory OR DESCRIPTIVE PROVISIONS 


A final general category contains those provisions in which the reference. 
to international law or a treaty carries with it no independent statutory 
content, although such provisions may sometimes be relevant to the inter- 
pretation of substantive provisions, for example, by way of the common 
law presumptions of conformity with an implemented treaty or consistency 
with international law. Again, a number of different kinds of provision 
can be distinguished. : 


Mere Dedina of Purpose’ 


Such declarations are weaker or more purely descriptive forms .of the 
interpretative declarations referred to already.** One recent example will | 
suffice: section 1(1) of the Nuclear Safeguards and Electricity (Finance) 
_ Act, 1978 (UK). It states: 


The provisions of sections 2 and 3... shall have effect for the purpose 
of enabling effect to be given in: thé United Kingdom to the Agree- 
ment made on 6th December 1976... for the application of Safe- 


guards in the United Kingdom in connection with the ie on the 
Non-Proliferation of Nuclear Weapons. .. 


Since this is the transparent purpose of sections 2 and 3 in any case, it is 
hard to see what ‘section 1/1) does, other than reinforce the mischief rule. 
in interpreting those sections.” : Similar provisions in the preambles or 
titles to statutes are common: | 


Descriptions of the Content of feuiaiation 


Section 56(1) of the Fune Act, 1972 (UK), dekas “The following 
provisions of this section (which, in pursuance of the international obliga- 
.tions of the United Kingdom, reduce rates of customs duties) shall have 
effect as from 8th August 1972.” The phrase in parenthesis is rather like 
a footnote to the section, a more or less laudatory, but merely informative, 
legislative comment. Older statutes might well have confined such a de- 
scription to the title or preamble,** but modern practice is more flexible. 


_ Use of Terms Lacking Independent Content 


The Nauru Island Agreement Act, 1920 (UK), confirmed the British- 
Australian-New Zealand agreement relating to Nauru, “subject to the pro- 


Irish Free State (Special Duties) Act, 1932 (UK); Emergency Laws (Repeal) Act, 
1959 (UK), §4(2); Customs Tariff (Dumping and Subsidies) Act, 1961 (Cth.), §13; 
Sea-Fish (Conservation) Act, 1967 (UK), §8(4); Merchant Shipping Act, 1974 (UK), 
= §14(1); Civil Aviation Act, 1978 (UK), §8(4)(b); State Immunity Act, 1978 (UK), 
~- §15(1); Finance Act, 1978 (UK), §6(1). ; 
66 Supra, text to note 53. ` 
87 See also Geneva Conventions Act, 1911 (UK). 
68 Compare Diplomatic Privileges. { Extension) Act, 1944: (UK) (title), 


` 
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visions of Article’ 22 of the Covenant.” But the act made no change in 
the law; the reference to Article 22 was therefore entirely ceremonial. 


Legislative Assertions on Issues of International Law 


A final group of provisions consists of the legislative assertion ‘of propo- 
sitions of international law or fact, though in a way that could not be con- 
troverted even when a municipal court thought the assertion wrong. 


(1) “It is hereby declared that Southern Rhodesia continues to be 
part of Her Majesty’s dominions, and that the Government and Parlia- 
ment of the United Kingdom have responsibility and jurisdiction as 
heretofore for and in respect of it.” 


(2) “And whereas a state of war still exists between His Majesty 
and Germany...” 

(3) “Whereas in accordance with international law Australia as a 
coastal state has sovereign rights over the continental shelf beyond 
the limits of Australian territorial waters for the purposes of exploring 
it and exploiting its natural resources . . .”” 


`. Two more interesting examples may be ening one Australian and 
one British, The preamble to the Papúa and New Guinea Act, 1949, as- 
serted the Australian Government’s “opinion that it would be . . . not 
inconsistent with the basic objectives of the International Trusteeship 
System, to provide for the government of the Territory of Papua and the 
Territory of New Guinea in an administrative union,” and went on to 
make provision for the union.” Evidently, some doubts had been felt. 
The High Court later agreed with this legislative opinion, while holding 
that the act would have been valid even if inconsistent with poe s 
trusteeship obligations.” 

The British statute, the Indian Independence Act, 1947, ste 
_ in section 7(1). that “any treaties or agreements in force at the date of the 
passing of this Act between His Majesty and any persons having authority | 
in the tribal areas” would lapse on the appointed day." To the extent that 
these agreements really were treaties (rather than domestic agreements), 
it is not clear that they were susceptible to such unilateral statutory 
termination. 


69 In a few cases, strange or even incorrect terminology is adopted: e.g., the refer- 
ence that a convention is “rendered void” by the coming into force of a new conven- 
tion on the same subject matter (Carriage by Railway Act, 1972 (UK), §9(2)), and 
the use of the term “ceded” in the Foreign Compensation Act, 1969 (UK), §4(1). 

70 Southern Rhodesia Act, 1965 (UK), §1.° 

Tı National Security Act, 1946 (Cth.). As a matter of ETENN O law, this asser- 
tion was probably wrong even in 1946; see J..Crawrorp, THE CREATION OF STATES 
IN INTERNATIONAL Law 274-75 (1979). 

12 Petroleum (Submerged Lands} Act, 1967 (Cth.). The reference to intemational 
law has disappeared in the Seas and Submerged Lands Act, 1973 (Cth.), preamble, 
para, 3. l 

73 Sections 8-9. 

74 Fishwick v. Cleland, [1961] 106 C.L.R. 186. 

15 Compare Burma Independence Act, 1947 (UK), §1(3); Zambia Independence 
Act, 1964 (UK), §8. 


~ 
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_ CONCLUSIONS 


~ 


From the mass of legislation dealing with issues of customary and 
conventional international law, a variety of techniques emerges. In some 
cases, at least, the international law standard is used in a fully justiciable 
way. More frequently, the use of subjective discretions, or other escape 
. Clauses, reduces the exten: to which the courts might be left to play an 
independent role. Although there are indications of an increase in mean- 
— ingful references to international legal standards, and. an accompanying 
increase in implementation of treaties by “force of law” and “interde- 
pendent enactment” techniques, it seems likely that the various tech- 
niques will continue to be used very much on an ad hoc basis, depending 
on such matters as the desire for flexibility, the form of preexisting legis- 
lation, the degree of pressure for genuine uniformity in the’ implementation 


.- of “lawmaking” treaties,” and the extent to which implementation of a 


treaty or other obligation has to be balanced against possibly conflicting 
domestic considerations. But, with all these qualifications, the extent 
of the references to international legal rules and instruments in the legis- 
lation of these two countries is impressive; it refutes simplistic versions of 
the separation of municipal from international law, and may perhaps lead. 
to a more positive, as well as a more consistent, judicial attitude to the 
application and interpretation of received international legal rules. 


76 Supra, notes 26-28, 34: 

77 Compare Art. 3 of the UK Convention on the. N of Gocds by Sea, 1978 
(the “Hamburg Rules”): “In che interpretation and application of the provisions of 
“this Convention regard shall be had to its international character and to the need to 
promote uniformity.” UN Dec. A/CONF.89/13, Ann. 1 (1978); reprinted in 17 
ILM 608 (1978). ; 


EDITORIAL COMMENTS 


LITIcATING THE PRESIDENT s POWER TO TERMINATE TREATIES 


The division of constitutional authority between the President and the’ 
Congress in foreign affairs is hardly explicit or clear, and especially since 
Watergate and Vietnam Congress has been disposed to tug for more of 
the blanket.* But the President’s hold is strong, while Congress often 
cannot find a firm constitutional grip. Many members of Congress, more- 
over, accept broad presidential power as settled and even desirable. Un- 
persuaded minorities in Congress, however, have increasingly turned to 
where the politically “weak” in our system turn, the courts. Senator Dole . 
challenged the return of St. Stephen’s crown to Hungary, Representative 
Edwards the Panama Canal Treaty. Most recently, Senator Goldwater 
sought a declaration that President Carter, acting alone, could not termi- 
nate the Mutual Defense Treaty of 1954 with the Republic of China.’ 

- Congressmen seeking to litigate presidential power in foreign affairs 
meet formidable obstacles. They face one in common with other plain- 
tiffs: while few still hold to the myth that issues of separation of powers 
are -not justiciable, there is authority for the view that many such issues 
in foreign affairs involve “political questions,” * and several congressmen’s 
cases have failed on-that ground.® 

The district court dismissed Senator Goldwater and the other members 
of Congress joining him on a different ground, that they had no standing.° 


1 E.g., the War Powers Resolution, Pub. L. No. 93-148, 87 Stat. 555 (1973). 
2 Dole v. Carter, 444 F.Supp. 1065-(D. Kan. 1977), motion for injunction pending 
. appeal denied, 569 F.2d 1109 (10th Cir. .1977); Edwards v. Carter, 580 F.2d 1055 
(D.C. Cir. 1978), cert. denied, 436 U.S. 907 (1978). Earlier, members of Congress 
were among those who sought the help of the courts against the Vietnam War, e.g., 
Gravel v. Laird, 347 F.Supp. 7 (D.D.C. 1972); Mitchell v. Laird, 488 F.2d 611 (D.C. 
Cir. 1973); Holtzman v. Schlesinger, 484 F.2d 1307 (2d Cir. RRN rev g 361 F.Supp. 
553 (1973), cert. denied, 416 U.S. 935 (1974). 
3 Goldwater v.. Carter (D.D. C. June 6, 1979}, pene in 125 Conc. Rec. $7050 
(daily ed. June 6, 1979). 
4 Baker v. Carr, 369 U. S. 186 (1962). The Court said: 
There are sweeping statements ta the effect that all questions touching foreign 
relations are political questions. Not only does the resolution of such issues fre- 
quently turn on standards that defy judicial application, or involve the exercise 
of a discretion demonstrably committed: to the executive or legislature; but many 
such questions uniquely demand. single-voiced statement of the Government’s 
views. Yet' it is error to. suppose that every case or controversy which touches 
foreign relations lies beyond judicial cognizance. 
369 U.S., at 211 (footnotes omitted). See generally, L. HENKIN, FOREIGN AFFAIRS 
AND THE CONSTITUTION 210-16 (1972); compare Henkin, Is There a “Political Guas 
ee eek 85 YALE L.J. 597 (1976). 


Holtzman v. Schlesinger, 484 F.2d 1307 (2d Cir. 1973), rev’g 361 F.Supp 
553 “bray cert. denied, 416 U.S. 936 (1974); and Mitchell v. Laird, 488 F.2d 611 


(D.C. Cir. 1973). 

6 The court did not consider E the case might be moot because the treaty 
in question was dead, and no order of the court could have any effect on it. The 
Mutual Defense Treaty of 1954 was between the United States and the state of China 
represented by the Nationalist regime, then the recognized Government of China. 
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Congressmen suing qua congressmen to challenge alleged executive ex- 
cesses is a recent development. Until a few years ago, issues of separa- 
tion of powers were litigated only when raised in a suit by a private party.’ 
A suit of “Congress v. President’ has never been attempted and under 
traditional jurisprudence would presumably fail on the ground that Con- 
gress's interest is political, not “personal,” and does not support a judicial 
proceeding. Perhaps that jurisprudence reflects a cautious formalism of 
an earlier day, no longer necessary or appropriate now that the supremacy 
of the courts as the authoritative and conclusive interpreters of the Con- © 
stitution is firmly established. Perhaps, since the courts decide issues of 
separation of powers in private litigation, they might as well, or better, 
decide them in litigation between the real parties in interest, But the 
traditional jurisprudence has reasons in addition to judicial prudence,’ 
and there has been no apparent disposition by the principals, the President 
and Congress, to submit to tke authority and jurisdiction of the third 
branch, and no disposition by the courts to reconsider the established 
doctrine. In 1974 a congressional committee, asserting authority from 


That regime has now been derecognized and the People’s Republic recognized instead. 
Derecognition of the government thal made a treaty does not, of course, terminate the 
treaty; a treaty is not between governments but between states, and the state of China 
persists and has not been affected by the recognition of a different government. This 
particular treaty, however, was effectively with China as represented by the Nationalist 
Government and was directed against authorities of the People’s Republic. It would be 
anomalous to consider that such a treaty could survive derecognition of the Nationalist 
authorities and recognition of Peking, the target of the treaty. Neither the United States 
nor the now-recognized Government cf China sees the 1954 treaty now as a treaty with 
China: the Communist authorities had condemned and rejected the treaty from the begin- 
ning; the United States surely does not see the Mutual Defense Treaty as a treaty with 
China as now represented. As to some other treaties made by the United States with 
the Nationalist authorities, one can perhaps argue that they survive the change of 
recognized regimes, continuing as a treaty with China, although epplicable to only 
one part of China (Taiwan) and administered between the United States and the local 
(Taiwan) authorities with the tacit acquiescence of the recognized Government of 
China. The Mutual Defense Treaty. however, by its very character, one might say, 
has become a nontreaty with a nonstate represented by a nongovernment. 

Under the above: argument, the President did not have to give notice of termination 
of the Mutual Defense Treaty; he had killed it by derecognizing the Nationalist authori- 
ties and recognizing the Communists. Perhaps for political reasons, both domestic and 
international, including a desire to continue other links with Taiwan and to continue 
to deter Peking from attacking the :sland, the President saw fit to treat the Mutual 
Defense Treaty as alive, terminating -t only after 12 months. Since the President had 
done that, the executive branch would not, of course, be disposed to argue in Senator 
Goldwater’s case that the treatv had died and the case was moot. The court could 
have considered the mootness question on its own motion but might have been reluc- 
tant to challenge the President’s polizy on that issue, perhaps treating it as a “politi- 
cal question” on which the courts should accept executive determination. See note 4 
supra, 

T E.g., Myers v. United States, 272 U.S. 52 (1926); Youngstown Sheet & Tube Co. 
v. Sawyer, 343 U.S. 579 (1952). 

8 See Frankfurter, J., note 14 infra; Is There a “Political Question” Doctrine?, note 
4 supra, at 600 n.8. 
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Congress, asked the court to enforce a subpoena for executive documents, 
and it litigated constitutional issues in the course of the proceeding.’ 
‘But the Supreme Court did not consider that case, and whatever it might 
say about.standing in such a case, there is no sign that it would open the 
courts to Congress, or some authorized representative of Congress, to 
challenge an executive act on the ground that it is constitutionally ultra 
vires. 

An individual congressman (or self-selected group of congressmen} does 
not represent Congress and claims no authority from Congress. The 
legislator must claim standing like any other plaintiff, on the basis of an 
alleged “injury in fact,” actual or potential, to a “personal” interest.° Yet 
the interest of a congressman qua congressman is essentially derivative; 
it may therefore seem illogical, and ironic, that while Congress cannot. 
sue the President, a congressman can do so, although the “personal” injury 
he claims is essentially a component of an injury to Congress.’ 

In fact, congressional plaintiffs have not fared too well in their claims 
of standing.4t Their principal support is Kennedy v. Sampson, not a 
foreign affairs case.. In that case Senator Edward Kennedy challenged 
a purported “pocket veto” by the President as ineffective- Under Article 
I, section 7 of the Constitution, the President did not! have to give Congress 
the opportunity to override the veto if Congress had adjourned for the 
session; he could not, Senator Kennedy argued, deprive Congress of that 
opportunity -when Congress had merely recessed for Christmas.. The court 
of appeals agreed that Senator Kennedy had standing because the chal- 
lenged veto, if unconstitutional, improperly nullified his vote on the origi- 
= nal bill and improperly deprived him of a vote on overriding the veto. 
And he did not have to wait for Congress to act since there was no action 
it could take to vindicate its authority in the circumstances. 

Whether Kennedy is sound has never been decided by the Supreme 
Court. The Court has been tightening up standing requirements gen- 
erally. If the occasion arose it might yet hold, even in a case like 


9 See Senate Select Committee on Presidential Campaign Activities v. Nixon, 498 
F.2d 725 (D.C. Cir. 1974). The House of Representatives has also been held to 
have standing to assert its investigating power in court and to designate a member to 
intervene in a judicial proceeding on its behalf. U.S. v. American Tel. & Tel. Co., 
551 F.2d 384, 391 (D.C. Cir. 1976). 

10.See Baker v. Carr, 369 U.S. 186, 204 (1962); Association of Data Processing 
Service Orgs., Inc. v. Camp, 397 U.S. 150, 152 (1970). 

11 See, e.g., Harrington v. Schlesinger, 528 F.2d 455, 459 (4th Cir. 1975); Metcalf 
v. National Petroleum Council, 553 F.2d 176 (D.C. Cir. 1977); Harrington v. Bush, 
553 F.2d 190 (D.C. Cir. 1977), which (at 207-09) abandoned a more ample view of 
standing suggested in Mitchell v. Laird, 488 F.2d 611 (D.C. Cir. 1973), and relied 
on in Nader y. Bork, 366 F.Supp. 104, 106 (D.D.C. 1973). 

12 511 F.2d 430 (D.C. Cir: 1974). See also Coleman v. Miller, 307 U.S. 433, 438 
. (1939), upholding the standing of state legislators, in order to protect the effectiveness 
of their vote, to challenge the authority of the Lieutenant-Governor to cast a tie- 
breaking vote for ratification of a constitutional amendment. But see the Frankfurter 
opinion, note 14 infra. l 

13 3 See, 8g., United States v. Richardson, 418 U.S. 166 SIAI Warth v. Seldin, 
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Kennedy, that E. s grievance is political, not justiciable, and that 
a single, unauthorized unrepresentative congressman cannot: go to court 
either, perhaps a fortiori.“ 

Assuming Kennedy is good law, it has not helped other congressional 
plaintiffs,.and even the court that decided’ Kennedy has not been eager 
to extend it. In the Goldwater case, Judge Gasch, who saw fit to express 
` his essential agreement with the petitioners’ substantive claim, -could not- 
find in Kennedy a basis for giving standing to` Senator Goldwater and 
his fellow Congressmen. And their claim to standing was certainly dif-° 
' ferent from Senator Kernedy’s. In that case the President’s veto im- 
properly prevented legislation for which the Senator had voted from be- 
coming law, nullifying his vote and depriving him of another, “follow-up” 
vote. No senator's vote was nullified by President Carters termination — 
of the treaty; even one who in 1954 had voted to consent to the treaty 
has no such claim. The Senate vote did not make the treaty; the President 
made the treaty. Even after he had the Senate’s consent, the President 
=- was free to refuse to conclude the treaty and his refusal would not have 


“nullified” the senators’ votes. Moreover, action to terminate a treaty - 


_ in accordance with its terms could hardly be said to “nullify” the action of 
`~ those who concluded it 25 years earlier. For an analogous example, would 
Kennedy support standing for a senator who voted for a statute to chal- 
lenge the President's late- refusal to enforce it, or one who voted for an 
appropriation to challenge a presidential impoundment of the funds? +° ` 

In Goldwater Judge Gasch strongly suggested that Senator Goldwater . 
would have standing if Congress, or the Senate, acted to disown President 
Carter's termination of the Taiwan treaty. Later, the Senate did vote for 
a resolution that it is “the sense of the Senate that approval of the United 
States Senate is required to terminate any mutual defense treaty between 
the United States and another nation.” *® A resolution of the Senate, of 


422 U.S. 490 (1975); Simon v. Eastern Kentucky. Welfare Rights Org., 426 U. S. 26 
(1976). 

14 Compare the opinion of Frankfurter, J., in Coleman v. Miller, 307 U.S. 433, 460 
(1939). 

15 The Court of Appeals for the District of Columbia took ‘a limited view of Ken- ` 
nedy in Harrington v. Bush, 553 F.2d 190 (D.C. Cir. 1877). ~ : 
. 16 The district court denied a member of Congress standing te challenge an im- 
poundment of funds in Brown. v. Ruckelshaus,, 364 F.Supp. 258, 264 (C.D. Cal. 1973). 

17 “If the Senate or the Congress rejected the President’s notice of termination or 
asserted a right to participate in the treaty” termination process, the Court would be 
confronted by a clash of political branches in a posture suitable fcr judicial review.” 
_ Goldwater v. Carter, note 3 supra, at $7051. Does a “sense” resolution “assert a right 
to participate’? See text at p. 651 and note 18 infra. 

18 See 125 Conc. Rec, $7015, $7038-39 (daily ed. June 6, 1979). 

_ The text quoted is that of the “Byrd Resolution,” which on June-5, 1979, the Senate 
adopted as an amendment substituting for a different draft resolution before the Senate. 
The final vote on the resolution as amended, however, was postponed, and the matter 
returned to the Senate calencar or June 21. See Legislative Calendar, U.S. Senate, 
96th Cong., Ist Sess., July 27, 1979. As of that time, then, the Senate had not in fact 
adopted the Byrd praporal as its Senate “sense resolution.” 
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course, is ‘not sufficient Wiee action r the Congress is aand. ‘Where 
-the Senate itself has constitutional authority, for. example to consent to a 
treaty or to an appointment, it must act, not merely express its “sense.” 
“Tf, as. the Senate was asserting here, its consent was necessary before a 

mutual defense. treaty could be terminated, it might adopt a resolution 
refusing consent to termination of the Taiwan treaty; it adopted no such 
`” resolution. Its “sense” character apart,- the resolution asserted a general 
proposition and did not purport to be retroactive or otherwise to apply to 
the Taiwan case. To bring himself-within reach of Kennedy,- Senator 
Goldwater would have to show that Congress, or the Senate, had taken 
action (not merely expressed its sense) and had challenged President 
Carter's authority in this case, not merely in principle, or for the future. 
Even. then, giving standing to Senator Goldwater would extend Kennedy. 
Kennedy gave standing to a Congressman to challenge a President who 
improperly purported to prevent an act of Congress from becoming law 
and nullified the Senator’s vote; it did not give standing to any congress- 
man to challenge a President’s act on the ground that he had invaded a - 
claimed power of Congress. 

Whatever the fate of Goldwater on the preliminary obstacles to litiga- 
tion, the interesting constitutional question, of course, is the substantive - 
one: who has power to terminate a treaty on behalf of the United States? 
The issue has never been adjudicated. It does not appear even to have 
‘been a point of major political controversy at any time in American his- 
- tory. Most scholars who have addressed: the question have concluded that 
the President has authority to terminate.a treaty on behalf of the United 
States,}° whether in accordance with its terms or when the United States 
is entitled: to do so for one of a variety of reasons, say, breach by the 
other side or “change of circumstances.” *° I share that view.” 

In Goldwater Judge Gasch declared that “[b]ased on the Court’s con- 
sideration of these historical precedents, the Court’ believes the power to 
terminate treaties is a power shared by the political branches of this gov- 
ernment, namely the President and the Congress.”*? The State Depart- 
ment’ counted and weighed the precedents differently. But looking to 
the precedents alone is misleading, especially since many of them are 
old, antedating the development of clear lines of constitutional authority 
in foreign affairs. . 

The case for the President, I believe: is not eooted in the number of 
precedents ( although there are a number of recent ones to support him ) 


19 See Treaty Termination: Hearings before the. Senate Comm. on Foreign Relations, 
96th Cong., Ist Sess. (April 9-11, 1979); see also SENATE COMM. ON ForEIGN RE- 
LATIONS, 95TH Conc., 2p Sess., TERMINATION OF TREATIES: THE CONSTITUTIONAL 
ALLOCATION OF POWER (Comm. Print 1978). 

20 See Vienna Convention on the Law of Treaties, Arts. | 46-50, 60-62; reprinted in 
63 AJIL 875 (1969), 8 ILM 679 (1969). 

21 See FOREIGN AFFAIRS AND THE CONSTITUTION, supra note 4, at 136, 167-71. 4 

22 Goldwater v. Carter, note 3 supra, at S7051. 

23 See Memorandum of the Legal Adviser, in Treaty Termination, note 19 supra, at 

147 et seq. ` 
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but in the nature of his office as it has become. Termination of a treaty 
is an international act, and the President, and only the President, acts for 
the United States in foreign affairs. The constitutional basis of that 
authority may be the “Executive Power” clause of Article II, as suggested 
by Alexander Hamilton, or the President’s role as “sole organ,” as sug- 
gested by John Marshall; or his authority may result from the sum of 
other powers. When the Supreme Court addressed the question in 
Curtiss-Wright,” it recognized the “very delicate, plenary and exclusive 
power of the President as the sole organ of the federal government in the 
field of international relations—a power which does not require as a basis 
for its exercise an act of Congress.” A power so characterized, I believe, 
implies the authority to make the kind of decision that has to be made 
for the United States when a treaty no longer serves our interests, when 
it is out of date, when the other side breached it. 

The case for Congress is harder to make.” Since 1798, when Congress 
purported to declare a treaty with France terminated for breach by the 
other side, no Congress has asserted any such authority, although on a 
few occasions it directed the President to terminate treaties (and the 
President sometimes complied, sometimes did not). Authority to termi- 
nate a treaty does not seam to be within any power “herein granted” to 
Congress by the Constitution (Article 1, section 1). Termination of a 
treaty is not a legislative act that might be within a legislative component 
of powers of the United States rooted in sovereignty or nationhood.27 A 
voice for Congress in terminating a treaty would depend on a claim for 
Congress of “extra-legislative” authority.” Even now, moreover, Congress 
does not claim such power, only a “shared power,” a veto on the Presi- 
dent.?® But the Constitution provides no such shared powers between the 
President and Congress (as distinguished from the President and the 
Senate). 

The Senate's “sense resolution” claimed a veto for ae Senate—not for 
Congress—on terminating any mutual defense treaty. It is difficult to find 
any basis in the Constitution for giving the Senate a greater say as regards 
such treaties than others. As regards treaties generally, the argument for 
the Senate has a specious plausibility: if making a treaty requires the 
Senate’s consent, unmaking it should too. But the Senate, acting alone 
(not as one of the Houses of Congress acting together), is an extraordinary 


24 See FOREIGN AFFAIRS AND THE CONSTITUTION, supra note 4, at 42-50; U.S. v. 
Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936). 

While the power of the President to terminate a treaty has not been adjudicated, 
the Supreme Court has held that when the United States had the option of terminating 
a treaty because of a material breach by another state, a decision by the executive 
branch that the U.S. option should not be exercised and the treaty should continue 
was binding on the courts. Charlton v. Kelly, 229 U.S. 447 (1913). 

25 I have tried to make it. See FOREIGN AFFAIRS AND THE CONSTITUTION 169-70, 
79-85. 

26 See 1 Stat. 578 (1798); FOREIGN AFFAIRS AND THE CONSTITUTION 418 n.136. 

27 See FOREIGN AFFAIRS AND THE CONSTITUTION 74-76. 

28 See id. at 79-85. 29 See text at note 22 supra. 
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body in the constitutional scheme and we have never inferred any powers 
for the Senate (as distinguished from Congress) other than those speci- 
fied. That the Senate must consent to an appointment to office has never 
been held to imply the need for its consent to removal from that office.®° 
Moreover, if a voice for the Senate in termination were to be implied in 
its voice in the making of a treaty, the two-thirds majority required for 
consent would seem equally implicated. According to this view, can the 
President not terminate without the consent of two-thirds of the Senate? 
That would mean that while it takes the President and two-thirds of the 
Senate to put us into a treaty, one-third of the Senate (plus one) can keep 
us in, even if the President and two-thirds of the Senate (minus one) now 
want out of it. One might rather argue from the treaty clause that as it 
takes the President and two-thirds of the Senate to bind us, the United 
States ought not to remain bound when a treaty no longer enjoys that 
kind of suppport, and that when the President believes the- United States 
should abandon a treaty, a principal pillar of it has fallen away.” 

One of the arguments made against presidential power is that treaties 
are the supreme law of the land and it takes a legislative act to repeal a 
law. This argument, I submit, plays with words. The provision in Article 
VI that treaties are “the supreme law of the land” is addressed to the 
courts, and principally for the purpose of declaring treaties supreme in 
relation to state law and policy. That phrase has also been held to imply 
that the courts can apply a self-executing treaty without awaiting imple- 
menting legislation.** But many a treaty is not domestic law at all, in that 
it has no domestic legal implications. In any event, termination of a treaty 
by the President is not “repeal” of a “law”; it is an international act termi- 
nating an international legal obligation of the United States. For some 
treaties terminating the international legal obligation may also terminate 
whatever status the treaty has as domestic law, but that is an incidental 
consequence of termination, and follows whatever it is that causes the 
international legal obligation to lapse. It would be just as accurate— 
and ludicrous—to say that a foreign state “repeals U.S. law” when it 
declares war against the United States, which abrogates (or suspends) 
treaties between them, and thus “repeals” their domestic character as law.** 


30 Congress sometimes attempted, by legislation, to require such Senate consent, but 
the Supreme Court held such legislation beyond the power of Congress. Myers v. 
United States, 272 U.S. 52 (1926). 

81 It might be argued similarly that if more than a third of the Senate, at any 
time, wishes a treaty terminated, the treaty has lost the needed Senate support. But 
the role of the Senate is only auxiliary; the President is the sole organ and the princi- 
pal maker of treaties and his willingness to unmake a treaty is clearly necessary. It 
would wreak havoc to give a third of the Senate power to make such decisions for the 
United States independently of the President, and would put every treaty in con- 
tinuing jeopardy. 

32 See Foster & Elam v. Neilson, 27 U.S. (2 Pet.) 253 (1829). 

33 See, e.g, Techt v. Hughes, 229 N.Y. 222, 128 N.E. 185 (1920), cert. denied, 254 
U.S. 643 (1920); Karnuth v. United States ex rel. Albro, 279 U.S. 231 (1929); Clark 
_ v. Allen, 331 U.S. 503 (1947). 
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Those who challenge the President s power to terminate the Taiwan 
treaty are trying to keep alive a “no longer” treaty with a “no longer” gov- 
ernment * for special reasons, perhaps in the hope of enhancing the likeli- 
hood that the United States would defend Taiwan if it were attacked, and 
of persuading the Chinese Communists of that likelihood so that they- 
might be deterred. _As a general proposition, there may be serious, if. 
hypothetical, reason for concern that a President might unilaterally pull | 
us out of, say, NATO or SALT. Congress might ‘well resist that, arguing 
that the. President should not be able to exercise any of his powers, in 
any way, so as seriously to implicate our defense posture or otherwise 
bring us close to war, since that would undercut the constitutional power 
of Congress to decide for war or peace.” (That, I note, is an argument . 
for Congress, not for the Senate acting alone.) There, as perhaps also 
elsewhere, it is plausible to urge that the President should‘ not act to termi- 
nate an important treaty without at least -meaningful consultation with 
Congress, congressional committees, congressional leaders. It is not an 
argument for distorting constitutional doctrine to require a vote of Con- 
gress as to. whether some provision in some treaty should be kept in the 
face of breach, or changed circumstances, or desuetude. 

A different constitutional issue is whether the Senate can e as a 
condition of its consent to a particular treaty, a presidential undertaking to 
terminate that treaty only in accordance with prescribed procedures. Per- 
haps there is no meaning-ul limit on the price the Senate can exact as the 
condition for consenting to a treaty. Surely, it ought not to impose a con- 
dition that has no relation to the treaty before it, or that requires the 
President to accept the Senate's view on some general constitutional prin- 
ciple, even one relating to the treaty power. But a condition applicable 
to the treaty. before it and having a plausible relation to it might pass." 


Louis HENKIN 


34 See note 6 supra. 

35 That was the purport, in part, of a sense ‘resolution proposed by the Senate For- 
eign Relations Committee wh:ch the Senate never adopted. Senate COMM. On For- 
EIGN RELATIONS, TREATY TERMINATION ResoLurion, S. REP. No. 96-119, 96th Cong., 
Ist Sess. 1. (1979). As noted in that report, I carved the committee as consultant 
at that time, but claim neither credit nor responsibility for that report or for the reso- 
lution it proposed. 

On the basis of the congressional war power, one might distinguish mutual defense 
treaties from. other treaties, as the Senate did in the amendment voted on June 6, 1979, 
note 18 supra. But that resolution purported to distinguish such treaties as requiring 
Senate consent, not concurrence of Congress as a whole. Whatever argument there 
may be for requiring Senate consent to termination provides no basis for requiring 
such consent for terminating some treaties but not others. See text:at p. 652. 

° After this editorial note was completed and in print, Judge Gasch (on October 17, 
1979) ruled that the vote of the Senate (note 18 supra) served to give the plaintiff 
Congressmen standing, and that the President could not act to terminate the treaty 
with the concurrence of Congress or of two-thirds of the Senate (see New York 
Times, October 18, 1979, p. 1i. j 
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HAROLD ee LASSWELL (1902-197 8) 


The death of Harold Dwight Easswell on-December 18, 1978, brought ` 
to a close a career of tremendous contribution to the American Society 
of International Law, to international law, and to the common interests 
of humankind. 

Lasswell was already recognized as one of the great scholars and great 
internationalists of this century when he joined the Society in 1948. He 
was president of the Society from 1970 to 1972 and an honorary vice- 
. president from 1973 until his death. He contributed many important 
_ articles to this Journal. He was a vice-president of the Society from 1966 
to 1970, and on the Executive Council from 1963 to 1966. He was the 
‘architect of the Board of Review and Development and a member from 
its inception in 1965 through 1969. He was an ex officio member of the 
board from 1970 to 1974. He was chairman of the Panel on Communica- 
tions and Linguistics, which operated from 1966 through 1970, and a 
member of the Panel on Self-Determination from 1968 to 1970.- His quali- 
. ties of strong, wise, and inspiring leadership: are known to all who were 
active in the. Society during this period. 

From the beginning of his.studies, Lasswell focused his attention upon 
the world arena and the interactions between individual human beings 
transcending nation-state boundaries within that arena. He was trained 
in Chicago, London, -Paris, Berlin, and Vienna and later spent important 
formative years in the Far East. In his first important book, Propaganda 
Techniques in the World War (1927), with a blend of intellectual inno- 
vation and political realism that is characteristic of all his work, he vir- 
tually invented propaganda analysis, a complex of techniques for studying 
the manifest and latent content of collective communication flows and an 
enterprise that later grew into the great fields of content analysis and com- 
munications theory. In his next book, Psychopathology and Politics (1930), 
in contraposed dimension, he adapted psychoanalytic methods to political 
analysis and brought the intensive study of individual personalities to 
bear upon inquiry about collective political behavior. Five years later in 
what he regarded as his greatest book, World Politics and Personal In- 
security. (1935), he fused these two different, but complementary, ap- 
proaches into a comprehensive working model, which he labeled “con- 
figurative analysis,” for inquiry into every aspect of the activities, political 
and other, of individual human beings in world social process. 

Lasswell’s entire career was dedicated to perfecting, developing, and 
applying his comprehensive theory. His overriding concern and commit- 
ment were for policy, in the sense of the consequences of choice and de- 
‘cision upon the values of individual human beings, and his increasing and 
wide-ranging quest for enlightenment was for guidance in action. His 
demand was for the development of a theory sufficiently comprehensive, | 
yet capable of being made sufficiently. precise, to facilitate performance 
of all the different intellectual tasks necessary to the rational clarification 
and implementation of individual and community policy. . It was to this 
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end that he brought to bear all his early innovations relating to propa- 
ganda and communications, the psychopathology of politics and psychiatry 
of decisionmaking, and free association as an instrument of thought, as 
well as his later work upon developmental constructs and futuristics, the 
specification of a theory of values, the collection of trend data, functional 
as contrasted with conventional analysis, and so on. The culmination of 
his efforts came, of course, in his eventual conception and detailed elabo- 
ration of the “policy sciences.” 

The importance of Lasswell’s contributions to multidisciplinary inquiry 
about man in society has been long and widely recognized. One eloquent, 
collective indication of this recognition appears in the terms of an award 
made to him in 1960 by the American Council of Learned Societies: 


Harold Dwight Lasswell, master of all the social sciences and pioneer 
in each; rambunctiously devoted to breaking down the man-made 
barriers between the social studies, and so acquainting each with the 
rest; filler-in of the interdisciplinary spaces between political science, 
psychology, philosophy, and sociology; prophetic in foreseeing the 
Garrison State and courageously intelligent in trying to curb its pow- 
ers; sojourner in Vienna and selective transmitter of the Freudian 
vision to his American colleagues; disciplined in wide-ranging inquiry; 
working against resistance to create a modern quadrivium of the 
social sciences that will make them truly liberal arts. 


The most important contribution made by Lasswell to international law 
derived directly from his major goal of creating a framework of inquiry 
about global social processes. For him law was not a body of static and 
ambiguous rules but, in an intellectual tradition extending far back into 
antiquity, a process of decision by which the members of a community 
clarify and secure their common interests. Whatever the realism in per- 
ception of its members, he cbserved that humankind as a whole does 
today constitute a community in the sense of interdetermination and inter- 
dependences. His initial interest as a political scientist was in one com- 
ponent of this larger community process, the process of effective power, 
also global in its reach, in which decisions are taken and enforced by 
severe deprivations or high indulgences, irrespective of the wishes of any 
particular member. He saw, however, in contrast to some statesmen and 
scholars, that many of these ettective power decisions are taken, not from 
sheer naked power or calculations of expediency, but from what may be 
described as perspectives of authority: these decisions are made by the 
people who are expected to make them, in accordance with community 
demands about how they should be made, in established structures of 
authority, with enough bases in power to secure consequential control, 
and by authorized procedures. It is these latter decisions, those made 
in accordance with community expectations about authority and accom- 


1 American Council of Leerned Societies Citation (Jan. 20, 1960), reprinted in 
H. LAsSSWELL, PowER AND PERSONALITY (Compass Books ed. 1962) (back cover). 

For other evaluations, see Poxnrrics, PERSONALITY, AND SOCIAL SCIENCE IN THE 
TWENTIETH CenTury (A. Rogow ed. 1969); Marvick, Introduction to H. Lasswell, in 
PourricaL Socrotocy (D. Marvick ed. 1977); and Easton, Harold Lasswell: Policy 
Scientist for a Democratic Society, 12 J. Pourrics 450 (1950), 
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panied by effective control, that Lasswell chose to describe as law; inter-, | 
national, or better transnational, law was a continuing global process of 
decision in which authority and control are conjoined. 

In closer examination of the whole flow of authoritative and conteolling 
decision, Lasswell observed, further, that these decisions are of two differ- 
ent types. First, there are the “constitutive” decisions, establishing and 
maintaining the whole process, which identify and distinguish the differ- 
ent authoritative decisionmakers, specify and clarify basic community 
policies, establish appropriate structures of authority, allocate bases of 
power for sanctioning purposes, authorize procedures. for the different kinds’ 
of decisions, and determine the various modalities by which law is made 
and applied. . Second, there are the “public order” decisions, emerging as 
outcomes from constitutive process, which shape and regulate all the 
larger community’s various value processes; these are the decisions that 
determine how resources are allocated and developed, and wealth pro- 
duced and distributed; how human rights are promoted and fulfilled, or 
denied; how enlightenment is encouraged, or retarded; how health is fos- 
tered, or neglected; how civic responsibility is nurtured, or blighted; and 
so on through all cherished values. From this perspective, which infused 
all Lasswell’s work, every feature of the earth-space arena, from the most 
pervasive ecological conditions to the internal dynamics of particular 
self-systems, was but part of. an interstimulating whole; an appropriate 
model of the whole was thus indispensable to both effective inquiry and 
rational decision. 

The preeminent contribution made by Lasswell was in the development 
of a theory, both sufficiently comprehensive and sufficiently selective to 
describe realistically the interrelations of law and other features of the 
larger community process in all their complexity. This broad framework 
of theory for empirical description he achieved by combining the value 
categories of ethical philosophers and other normative specialists—power, 
respect, enlightenment, well-being, wealth, skill, affection, and rectitude— 
with institutional or practice categories taken from cultural anthropolo- 
gists—participation, perspectives (subjectivities of demand, identification, 
and expectation ), situations, bases of power, strategies, and outcomes. By 
the assignment of appropriate operational indices to these categories, de- 
scription could be generalized upwards to any necessary degree of com- 
prehensiveness and specified downwards to the most minute detail re- 
quired for inquiry and decision. The “cognitive map” Lasswell thus 
created, through value and institutional analyses, comprised a powerful 
intellectual tool for describing, and locating decision within, the whole 
dynamic flow of community, social, power, and authoritative decision 
processes at all levels of organization. 

A Second component of Lasswell’s comprehensive theory, no less indis- _ 
pensable to his deliberate emphasis upon policy than his working model 
of community and social processes, was a praxis or methodology for the 
conduct and guidance of inquiry and decisionmaking. His aspiration did 
not stop with static, contemplative maps; the whole purpose of his com- 
prehensive models was to focus attention upon context relevant to prob- 
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lem solving and policymaking.. The praxis he recommended required the 
explicit postulation, from perspectives of identification with the -whole 
community of humankind, of a comprehensive set of policy preferences, 
formulated at necessarily high levels of abstraction, and the systematic 
employment of certain distinctive, yet interrelated intellectual tasks in 
the more. detailed clarification and projection of preferred policies. The 
more specific intellectual tasks he recommended, in contradistinction to 
‘traditional syntactic derivation, included the specification .of goals, the- 
description of past trends in decision in terms of approximation to pré- 
ferred policies, the analysis of conditions affecting decision, the projection 
of probable future developments, and the invention and evaluation of 
policy alternatives in decision. For the better performance of these tasks, 
Lasswell sought in herois multidisciplinary dimension, to bring to bear 
knowledge from all the relevant sciences and humanities, and he formu- . 
lated systematic principles of content, indicating the features of context 
requiring examination, and of procedure, outlining an order and modali- 
ties of inquiry, for improving rationality in observation and choice. 
- Lasswell’s emphasis upon goal specification derivéd from his conception 
of law and politics as purposive activities; the content of purpose became 
a preeminent consideration. With his conception of a manifold and inte- 
grated reality, Lasswell insisted that goals be specified, not for a single 
key variable; but for all values in his preferred public order of human 
dignity, for all phases of the constitutive process, and on through to the 
preferred psychopersonal organization of the self. Goal clarification be- 
came coterminous with the very limits of the earth-space arena. Goals - 
were to be specified for each-value and each phase and to be interrelated; — 
the method was postulation rather than derivation. Once postulated, 
goals became susceptible to empirical testing by all relevant skills, for 
trends toward or away from their approximation, for the identification 
of conditioning factors affecting such trends, for projection of alternative 
future flows appraised for their degree of conformity to goal and their 
stimulus to the invention of alternatives. Thus, preference could be re-. 
moved from a fantasy world and made into an effective instrument of. 
social intervention and appraisal, major public functions of the lawyer. 
Past trends in decision Lasswell studied to determine the extent to 
which particular goals have been achieved, for the factors that had con- 
ditioned them, and for securing springboards for extrapolation and inven- 
‘tion. His demand for accuracy in understanding decision trends out- 
stripped extant methodology. He reached into -other disciplines and 
adapted and. invented: propaganda and then content analysis, the adapta- 
tion of psychoanalytical methods to political science, the use of social 
indicators, and so on.. He had no patience for the neo-scholastic fascina- 
tion with a method, and the cultivation of virtuosity in it, for its- own 
sake. Method was a means. The test of the quality of the tool, and of 
the skill.of the hand of the craftsman wielding it, was in the product. — 
Lasswell had a special interest in the environment of conditions in 
which decisions were made. Trends in past decision were useful to the 
projection of future possibilities and the invention of alternatives only if 


Ca 


> 
i 


1979] > >- ` | EDITORIAL COMMENTS > > 659. 
the factors’ that conditioned those decisions could be identified. . Lass- — 
well’s contextual theory permitted him to avoid the sterile debate on 


“causality” and, building upon the maximization ‘postulate, to reconstruct _ | 


the complex of environmental and predispositional. factors that had influ- 
enced past decisions. 

Lasswell -knew that the decision specialist bent on influencing. trends | 
_in social process must develop some idea of what the future holds even 
if he mounts. no intervention. Many ‘scholars appeared to assume that 
there was such a thing as “the future,” inchoate, in the wings, down the 
line, and they actually sought to prophesy this thing that would be. While 
Lasswell was interested in techniques for extrapolating past trends, his ` 
conception and methodology of the intellectual task of projection of future . 
trends were radically different. He invented the method of developmental ` 
. constructs, the conscious invention of a spectrum of futures, ranging from 
the most desirable future, approximating the goal values of human dignity, . 
to the least desirable future. These possible futures were projected, pro- 
viding artificial touch points against which the sonar of the decisionmaker 
could be beamed, as he moved through a continuous present, providing. 
indications of the degree of success of particular strategies for achieving 
or avoiding particular futures and signals of when to change strategies to 
‘increase approximation to goals. Lasswell’s constructs were designed as 
tools, but many have become important literary legacies of our culture. 
His construct of a public order of human dignity is at once a realistic 
and luminous vision of what the city of man can be. His construct of the 
garrison state has served as a frightening reminder of the culmination of 
certain tendencies in this century. 

An indispensable task of the decision specialist is, Lasswell emphasized, 
the invention of alternatives that might lead to a greater approximation 
to preferred goals. Whether he was-prescribing a system of “preventive 
politics” for an ailing democracy, sketching a. rational sanctioning program 
to defend public order, or designing an improved constitutive process for 
the earth-space arena, Lasswell’s inventions were marked by the soundness - 
of good engineering and the refinement of great art. Yet he was not a 
man to sit and contemplate his own creations, Above all, hie inspired 
others to create. 

The more specific contributions made by Lasswell to international law, 
in application of his comprehensive theory, are too numerous and too’ well 
known to permit or require detailed itemization. In a vast flow of books, — 
articles, reviews, and other papers he studied, and made recommendations 
about, many of the more important features of contemporary global con- 
stitutive process and public order. The particular problems with which 
he dealt, in more conventional description, range over an immense spec- 
trum, including such items as the law of outer space, the interrelations of 
world organization and society, human rights, disarmament, aggression 
and self-defense, cooperation between contending systems, peaceful co- . 
existence, the law of treaties, the international law of development, jus 
cogens, the legal framework of war.and peace, and the impact of inter- 
national law upon decision process. With respect to all these problems 
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“and countless others, he sought always, whether working alone or in col- 
laboration with associates, both to clarify common interest in relation to 
the particular problem and to afford a model for effective future inquiry. 

It is an extraordinarily difficult matter, as the experience of centuries 
demonstrates, to make effective in the global arena the historic mission of 
law as a process of decision for clarifying and securing common interest. 
The achievement. of this mission in any community must require both the 
- careful articulation of symbols of shared demand and common expecta- 
tion and the employment of many necessary intellectual procedures in a 
continuing exploration and assessment of potential decision outcomes for 
identifying those that promise greatest net advantage. The fundamental 
and insistent challenge is to-make continual reference of the part to the 
. whole in contextual consideration of every particular problem in the light 

' of the overriding goals and characteristics of the larger community. When 
it becomes appropriate to assess the contributions of scholars in our era 
to development of the intellectual procedures indispensable to this. task of 
clarifying common interest, it is probable that Lasswell will be accorded 
a position of preeminence. The legacy that he has bequeathed us about 
how to clarify and implement an international law, or any law, that em- 
„bodies the values of human dignity is indeed a remarkable .one, without 
many parallels. His dedication was to humanity, and humanity will honor 
his memory as long as it cherishes human dignity. 


‘Myres S. McDoucaL: 
W. MICHAEL REISMAN 


NOTES AND COMMENTS 
INDIVIDUAL OPINIONS UNDER THE New RULES oF COURT 


The Rules of Court adopted by the International Court of Justice on 
April 14, 1978, make some important changes in the provisions governing 
individual opinions, discarding in the process assumptions that have been 
generally taken for granted for a long time. Three departures from the 
previous Rules are worth noting: first, all judgments and advisory opinions 
will henceforth include not only the'number of judges constituting the 
majority, but also their names; second, any judge “who wishes to record 
his concurrence or dissent without stating his reasons may do so in the 
form of a declaration”; and third, judges may attach individual opinions 
` or declarations to “orders made by the Court.”+ The last of these changes 
merely brings the Rules of Court more or less into line with the Court’s 
practice of several decades. The other two are novel and, far from ac- 
knowledging and ratifying existing practice, seek to amend that practice 
in significant ways. The change introduced with regard to “declarations” 
has already been discussed in the Journal and will therefore not be dealt 
with in this note, which will be confined to the first. and third changes 

mentioned above.’ 

The first paragraph of Article 95 of the new Rules requires that judg- 
ments of the International Court contain, inter alia, “the number and 
names of the judges constituting. the majority.” This provision departs 
significantly from the previous set“of Rules which merely required that 
judgments contain, inter alia, “the number of the judges constituting the 
majority.” The departure is significant for two reasons. First, it elimi- 
nates the anonymous judge, the judge who concurs with, or dissents from, 
the judgment but does not identify himself through the expression of an 
individual statement. The new requirement that the Court’s decisions 


1 Rules of Court, adopted on April 14, 1978, in INTERNATIONAL COURT OF JUSTICE, 
Acrs AND DOCUMENTS CONCERNING THE ORGANIZATION OF THE Court, No. 4, at 153, 
161 (1978) (emphasis added), reprinted infra at p. 748 and in 17 ILM 1286 (1978). 

2 See Jhabvala, Declarations by Judges of the International Court of Justice, 72 
AJIL 830 (1978). 

3 An identical provision is required of advisory opinions by the second paragraph 

of Article 107; Rules of Court, supra note 1, at 161; infra at p. 782. The discussion 
that follows is conducted in terms of the Court’s contentious jurisdiction but is equally 
relevant for, and applicable to, its advisory proceedings. 
. It is worth noting that Article 107 of the new Rules does not have a counterpart 
in previous sets of Rules. The amended Rules of 1972 simply provided in a broad 
manner that the Court “shall also be guided by the provisions of the: Rules which 
apply in contentious cases to the extent to which it recognizes them to be applicable.” 
Article 87(1), Rules of- Court, adopted on 6 May 1946 as amended on 10 May 1972, 
in ACTS AND DOCUMENTS CONCERNING THE ORGANIZATION OF THE Count, No. 2, at 
30 (1972). . 

t Rules of Court, 1946, as amended 1972, supra note 3, at 28, 
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identify the judges of the majority-by name in effect forces the identifica- 
tion of dissenting judges. Second, and perhaps more important for theo: 
retical considerations, the new rule decisively rejects the underlying notion 
that impartial and authoritative adjudication demands judicial anonymity. 
The new position represents the culmination of a development that has 
been gradually unfolding almost since the uicepaen of the Permanent 
Court. | 
The Hague Peace coders which provided for the first ‘ ‘permanent’ 


_ tribunals at the turn of the century, also provided the setting for the first 


public debate on the question of. the necessity of anonymity for interna- . 


| tional judges. The Belgian jurist, Edouard ‘Rolin, who represented the 


Kingdom of Siam at the conference of 1899, argued in favor of requiring 
‘dissenting arbitrators to give reasoned public opinions, a procedure that — 
would. perforce ensure that the identities of dissenters would be made 
public.® His motivation was that such a procedure would limit the object 
and scope of the dissents by confining them to an official mode of expres- 
. sion, preempting subsequent statements to governments or to the press 
that could damage the authority of the judgment and erode the prestige 
of the Court. Rolin’s prcposal was not accepted in toto and the 1899 
Convention on the Pacific Settlement of International Disputes struck a 
= compromise ‘by extending to dissenters the right to express the fact of 
-their dissent (without reasons) in public. 

The second Hague Peace Conference erased this limited right of dissent 
and accepted to the hilt the notion that the anonymity of judges was 
vitally linked to the impartiality and authority of the tribunaľs decisions. 
“[I]t should not be possible,” a conference report explained, “to fasten 
the opinions delivered upon the nationalities of their authors. The au- - 
thority of the decision would suffer and the personal situation of the © 
- judges might be embarrassing.”*? The revised Convention on. Pacific Set- 
` tlement of 1907, and other instruments on judicial procedure adopted at ` 
that conference, required that judgments be signed only by the. presiding 
arbitrator and the registra> of the tribunal. There would be no official 
indication as to the identity of the judges supporting or opposing a given 
' decision. 

The organs of the League of Nations associated with the creation of 
the Statute of the Permanent Court followed in the footsteps of the 1907 
Hague Conference. For the discussion in 1920 focused on the extent of - 
the right of dissent—which clearly would result in a voluntary identifica- 
tion of dissenters—and not the mandatory identification of dissenters. _ 
Article 57 of the a Statute reflected this approach since it “entitled, j 


5 EEE this provision does not apply to the Court's s orders, which are men- 
tioned only in the second paragraph of Article 95; see infra pp. 667-68. 
_ §TwEe PROCEEDINGS OF THE HAGUE Peace CONFERENCE 149 (trans. supervised by 
J. B. Scott, 1920). The idea of the separate concurring opinion was introduced into 
' international tribunal procedure some years after the institution of the Permanent Court - 
of International Justice. 
7 Id. at 204. 
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as opposed to “requiréd,” dissenting judges ‘to deliver individual opinions. 


But the question of the need for judicial anonymity could not be ignored 
for long. Very early -in the practice of the Permanent Court ‘it became 
apparent that the Court’s protection. was encouraging timorousness on 
the bench and that some judges were evading their responsibilities through 
the device. of secret dissents, dissents included in the Court’s-secret min- 
utes but not published as part of the public record.” This development, 


coupled with the fact-that in those early years the PCIJ did not reveal- 


the number of judges voting for a given decision, imparted a dangerous 
degree of artificiality to the Court’s pronouncements because it concealed 
the extent of dissent on the bench. Correspondingly, the risk of a loss of 
prestige was increased if the true measure of judicial support, or rather 
the lack thereof, for decisions of the Court was to become public. The 
Court was thus compelled to undertake a “general revision” of its Rules 
barely 4 years after they had first been framed. Judges Lord Finlay, 
Moore, and Anzilotti proposed the abolition of the practice of secret dis- 
sents and the mandatory publication of the names of dissenters, along 
with. any opinions they presented to the Court.® 

` The main opposition to this proposal came from Judges Loder and 
Weiss, who argued that the Permanent Court had been created in the 


“Continental’—as distinct from the “Anglo-American’—image and that - 


public dissents were not part of the continental] tradition of law. They 
also argued that the right of dissent allowed by the Statute was an excep- 
tion from the general principle of secrecy which covered all aspects of 
the Court's deliberations.” 

The Finlay-Moore-Anzilotti sopol received some support from Judges 
Pessôa, Nyholm, de Bustamante, and Altamira, and it became clear as 
the debate progressed that the Court would not approve it as it stood. 
In the event, the Court ultimately approved a compromise proposal pre- 


sented by Moore to the effect that judgments (and opinions) of the Court | 
would thenceforth contain “the number’ of the egis constituting the 


majority.” #4 
After the revision of the PCH Rules in 1926, this provision remained 


virtually untouched. But two phenomena showed that the underlying - 


assumption was untenable. First, judges possessing the ‘nationality `of 


~ 


8 ACTS AND DOCUMENTS CONCERNING THE ORGANIZATION. OF THE Court, PCI] ser. 
D, Add. to No. 2, at 5 (1926). 

? Id.-at 272. See also Apsente: The Composition of the Court, in THE FUTURE OF 
‘THE INTERNATIONAL Court or Justice 425 (L. Gross ed., 1976). 

10 PCI], Acts anb Documents, supra note 8, at 208, 212, 221. The 1920 Statute 
of the Permanent Court made no refareres to its advisory function and the Court had 
to fill this gap through its Rules. Judges Loder and Weiss also fought against allow- 
ing individual opinions in advisory cases. Id. at 194, 284-85. Their proposal to 
abolish individual opinions in advisory cases was rejected’ by the PCIJ. On the ques- 
tion of “schools” of international Jaw, see H. Lauterpacht, The So-Called Anglo- 
American and Continental Schools of Thought in International Law, 12 Barr. Y.B. 
INTL L; 31 (1931). 

11 PCI], Acts anp Documents, supra note 8, at 215-17. 
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states appearing before the Court often became advocates of the positions _ 
espoused by their home states—a fact that has been known for a long — 
time and that formed, in part, the rationele for the ad hoc judge. Thus, 
as far as national judges are concerned, the problem is not one of affording 
them some special protection to enhance the possibilities of their impar- 
tiality, but rather the quite diferent one of controlling their tendency to 
accept and defend national claims and interests. A study covering the 
PCI) and the ICJ from 1922 to 1967 showed that of 203 votes cast by 
national judges—regular and ad hoc—187 were in support of national 


s positions. As might be expected, ad hec judges tended to support the 


positions of their appointing state even more than did regular national | 
judges: 108 votes were cast by ad’ hoc judges in favor of their appointing 
state, while regular judges cas: 59 votes in favor of their national states’ 
positions."* In all, national judges supported their states position in 82 
- percent of the votes taken bv the two Courts during the period of the 
study.1# 

The second phenomenon that has undermined the assumption about the - 
need for judicial secrecy is that far frorn craving anonymity, judges, both 
national and nonnational, have appeared increasingly to. seek the limelight 
of international attention. Statistics bear out the hypothesis that judges 
have written individual opinions far more frequently in the later years 
than .in the early years of the two Courts, decisively disproving the 
assumption that they seek comfort only in judicial anonymity. In the 
first 3 years of the PCIJ’s existence (1922-1924), it handed down three 
judgments and nine advisory opinions, which together contained 11 indi- 


12 Thus, the Drafting [Sub Committee of the 1920 Advisory Committee of Jurists 
“ recommended that dissenting judges be entitled to have their opinions published along 
with the majority decision but that this right not be made available to national judges. 
The governing rationale, expressed most succinctly by de Lapradelle, was that “a 
national judge would always cord his disapproval of a sentence unfavorable to his 
country.” PCI] Apvisony COMMITTEE oF Jurisrs, PRocES-VERBAUX OF THE Pro- 
CEEDINGS OF THE COMMITTEE 531, 570 (1920). 

183 I] Ro Suh, Voting Behavior of National Judges in Internationa! Courts, 63 AJIL 
230 (1969). Also according to expectation, ad hoc judges were far more reluctant 
than regular judges to vote against national state positions: by 1967 only 11 votes had 
been cast by ad hoc judges against zhe position of their appointing state, whereas 25.. 
votes had been cast by regular judges against national state positians. Furthermore; 
Suh reports that only once “wasa regular judge the only dissenter in favor of his 
government, compared with ten such cases for the ad hoc judges.” Id. at 230. The 
reference, presumably, is to the sole dissent of Judge Count Rostworowski in the 
Advisory Opinion on Access to German Minority Schools in Polish Upper Silesia, [1931] 
PCI] ser. A/B, No. 40. Since 1968 there has been one more case, Barcelona Traction, 
in which the ad hoc judge was the sole dissenter in favar of his state. 

14 Since 1968 the International Court has given 9 judgments and 3 advisory opinions 
in which national judges cast a total of 25 votes—12 by regular judges and 13 by ad © 
hoc judges. In no case did a national judge vote against the national state position 
or against a Court decision favorable to the -national state. There were no national . 
judges in the Namibia and Fasla Advisory Opinions. In 6 contentious cases, the 
Fisheries Jurisdiction and Nuciear Tests cases, the respondent state refused to appear 
before the Court or participate in tke proceedings. 
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vidual statements of’ one sort or another. In its last 3 years of judicial - 


activity (1937-1939), the PCIJ decided seven contentious cases, gave no 
advisory opinions, and produced 28 individual statements. Furthermore, 
the trend in the intervening years was consistently toward larger numbers 
of individual statements. A similar trend is seen for the ICJ which, 
in the 3 years from 1972 to 1975, produced 61 individual statements 
from only six judgments and two advisory opinions—more than it did in 
the first 6 years of its existence (1946-1951), when it produced 55 indi- 
vidual statements in seven judgments and seven advisory opinions. The 
change introduced into the first paragraph of Article 95 of the Rules of 
Court, requiring that the names of judges supporting the Court's judg- 
ments be mentioned, is thus a belated recognition by the Court that judi- 
cial anonymity is neither demanded by the judges nor vital for the im- 
partiality and the authority of its pronouncements. 

The second change to be discussed here, that allowing judges to attach 
individual opinions to the orders of the Court, is of a different kind from 
the one discussed above, being an incorporation of Court practice into the 
Rules rather than a significant break with a long-accepted notion. Article 
48 of the ICJ Statute directs the Court to “make orders for the conduct of 
the case[s],” and the Rules of Court specify several situations that call for 
orders, such as setting and extending time limits for filing the pleadings.’ 
But. neither the Statute nor any of the previous sets of Rules provided ex- 
pressly for the publication of individual opinions along with the Court's 
orders. 

Characteristically, when the question first arose before the Permanent 
Court, in the Free Zones case, it was resolved on an ad hoc basis with the 
clear intention that the specific decision was not to be considered as a 
precedent in the matter.” The Court, facing a request from the parties 
in that case for an unofficial communication on a preliminary question of 
interpretation, decided to accede to the request through an order that 
would have no “final” effect upon the Court’s decision in the dispute. Fur- 
ther, the Court decided that “in view of the absence of a definite rule to 
the contrary binding the Court and the special nature of the order in 
question, as also the fact that the principle of dissenting opinions had 
been extended to advisory cases, dissenting opinions should be permitted 
in regard to this order.” *8 En 

The exceptional practice of permitting individual opinions in connec- 


15 The individual statements accounted for here include individual and joint state- 
ments which may have been dissenting, concurring, or mere declarations. 

16 Fully 75% (139 of 185) of the orders made by the Intemational Court in the 
years 1947 to 1977 deal exclusively with time limits. ‘Article 48 of the PCI] Statute 
similarly required that Court to make orders related to the conduct of the case. 
Nonetheless, both Courts have made orders that do not necessarily relate to the “con- 
duct of the case” as such. A report of the PCI] acknowledged as much. See 8 PCIJ 
ANN. R. (ser. E), para. 3, note 1, at 266-67 (1931-1932). 

17 See Jhabvala, supra note 2, for a parallel development of “declarations.” 

18 6 PCI] Ann. R. (ser. E) 295 (1929-1930) (emphasis added). See also Order 
of 19 August 1929, PCI] ser. A, No. 22. 
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tion with the Court’s orders was reiterated by the PCIJ in another order 
in the Free Zones -case, which gave the parties more time to settle the 
issues at dispute themselves before the Court pronounced its judgment.’® 
The members of the Court were essentially in agreement that “on the 
analogy of the order of August 19th, 1929, dissenting opinions might ex- 
ceptionally, be appended to the new order” of December 6; 1930.?° 

The exception soon became a_rule-setting precedent. In connection 
with an order dated July 20, 1931, rejecting the applications of Austria 
and Czechoslovakia for ad hoc judges in the advisory case concerning the 
projected Austro-German Customs Union, the Court, forgetting the caveats 
of the two previous orders, decided that “[i]n accordance with the prece- 
dents established in the orders made in the case of the [F]ree [Z]ones, 

. dissenting opinions might be appended to the Order.” ? The incon- . 
‘sistency between the different pronouncements on the subject and the 
_need to lay down some clear guidelines were finally perceived by the’ 
Court in 1933 in the course of its deliberations on a request for interim 
measures ‘made by Germany in the Polish Agrarian Reform case. The 
_ Court defined its practice ‘regarding individual opinions made in connec- 
tion with its orders as follows: l 


(1) [T]he result of the vote was not recorded in the order . 


(2) [D]issenting opinions might, if the Court so decided, be a ap- - 
pended to more important orders (similar in effect to judgments); 


(3) [A] simple statement of dissent had not so far been appended 
to any order. . . .” 


The third of these gaideles was “abandoned by the Court's Order of 
27 June 1936 in the Losinger case, which joined the preliminary objections 
to the proceedings on the merits. In making that order the Court decided 
that because “the separate opinions referred to in Article 57 of the [Stat- 
ute] might be confined to simple statements of dissent, it should also be 
possible for a mention of simple statements of dissent to be appended to 
- the order in question.” ? To sum up, the PCI]’s practice of allowing indi- ` 


w - 


19 Order of 6 December 1930, PCIJ ser. A, No. 24. 

207 PCI] Ann. R. (ser. E) 297 í 1930-1931) (emphasis added). 

218 PCI] Ann. R., supra note 16, at 267. See also [1931] PCI ser. A/B, No. Al, 
at 88. : 
2210 PCI] Ann. R. (ser. E) 161 (1933-1934) {emphasis added). See also Order - `’ 
of 29 July 1933, PCIJ ser. A/B, No. 58. It is of some interest that the Permanent 
Court did exercise its authority to deny permission to append indi: vidual opinions to 
_ ts orders-—~an authority expressed in the second point mentioned here—in at least one 
case, that concerning the Electricity Company of Sofia and Bulgaria. See 16 PCI] 
Ann. R; (ser. E) 198-99 (1939-1945). 

2312 PCI] Ann. R. (ser. E} 195 (1935-1936). See also [1936] PCI] ser. A/B, _ 
No. 67. Two points are noteworthy: first, Article 57 of the PCE Statute, just like 
‘Article 57 of the ICJ Statute, expressly provided for separate opinions in “judgments,” 
and not in “orders.” The PCIJ extended this provision to its advisory jurisdiction ‘ini- 
tially through its Rules of Court and later through an amendment to the Statuté which 
came into force in 1936. Second, the practice of allowing public “declarations” in 
judgments and advisory opinions itself developed on an ad hoc basis. and was incor-, 
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vidual opinions and declarations to be attached to some important orders 
_ was developed through specific but incremental decisions taken in con- 
nection with five orders between the years 1929 and 1936. Parenthetically, 
it may be added that none of these five orders mentioned the votes by 
which they were approved. l . 
The Statute and the Rules with which the International Court beaun 
functioning in 1946 were derived in large measure from those. of the 
Permanent Court. Consequently, the basic instruments of the ICJ made 
no express provision for attaching individual opinions and declarations to 
its orders. Court practice, however, exposed this lacuna as early as 1951, 
when Judges Winiarski and Badawi Pasha attached a Joint Dissenting 
Opinion to the Court’s Order of 5 July of. that year directing interim mea- 
sures in the Anglo-Iranian Oil Co. case.** Since then, 22 other orders of 
the ICJ have carried public statements by judges, decisively displaying 
the need for placing such a practice on the firmer basis of a Rule of 
Court. The 1978 Rules of Court recognize this practice of the two 
World Courts in paragraph 2 of Article 95, which states: _ 


An judge may, if he so desires, attach his individual opinion to the 
judgment, whether he dissents from the majority or not; a judge who 
wishes to. record his concurrence or dissent without stating his rea- 
sons may do so in the form of. a declaration. The same shall apply 

to orders made by the Court.?® 


In addition to the individual opinions, however, the Court’ s orders over 
the past 15 years have also contained the votes by which they were: taken. 
The 1978 Rules have not recognized this practice and make no provision 
for it. The first paragraph of Article 95 requires “judgments” to include 
statements of the votes by which they were taken; but the very terms of 
that paragraph restrict its ambit to judgments per se. The second para- 
graph of Article 95 refers to orders but makes no mention of the votes by 
which they are taken. Our earlier discussion of the Permanent Court of 
International Justice referred to its practice of not mentioning the votes 
in its orders, a practice ‘approvingly included in that Court's guidelines 
of 1933. This practice was continued through the first two decades of the 
‘International Court’s operations; but the ICJ’s Order of 18 March 1965 
refusing to accede to South Africa’s application on the composition of the 
~ Court broke with that practice and for the first time in the history of the 
two Courts mentioned the vote by which an order was passed.” Since 


porated into the Court’s Rules through an amendment - in 1926. On this point, see 
Jhabvala, supra note 2, ‘at 832-37. 

24 [1951] IC] Rer. 89, i ; 

25 The Resolution Concerning the Internal Judicial Practice of the Court uses the 
term “decision” rather than “judgment,” “advisory opinion,” or “order,” and so would 
serve the purpose indicated here without any further change. For the text of the 
resolution, see 70 AJIL 905 (1976). 

26 Paragraph 3 of Article 107, dealing with individual opinions in ‘advisory cases, 
does not include the last sentence of Article 95(2). Declarations and individual 
opinions have been attached to orders in ony. 2 advisory opinions: Namibia and 
Western ‘Sahara. : 
~ 2 [1965] IC] Rer. 3. 
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then, 20 other orders of the [CJ—virtually every single one to which an 
individual statement was attathed—havé included the votes by which 
they were taken, Furthermore. except for orders dealing exclusively with 
time limits (and one in the Continental Shelf cases joining the proceedings 
in the two cases), every order of the ICJ since 1965 has.carried both the 
vote and individual statements by judges. In other words, the practice 
of the ICJ since 1965 shows a perfect correlation between the statement 
of the vote and the publication of individual opinions in orders of “some 
importance.” 78 The Court’s decision to acknowledge one element of this 
correlation and not the other through inclusion in its Rules consequently 
remains a puzzle. It also indicates a possible direction for a future amend- 
ment to the Rules of Court. 


FARROKH JHABVALA * 


Tuz Francis DEAK PRIZE 


The Board of Editors of the American Journal of International Law 
has awarded the Deak Prize for 1979 to Farrokh Jhabvala for his article, 
Declarations by Judges o* the International Court of Justice, which ap- 
peared in the October 1978 issue of the Journal at page 830. The 1978 
prize was awarded to Bernard Oxman for two articles: The Third United 
Nations Conference on the Law of the Sea: The 1976 New York Sessions, 
and The Third United Nations Conference on the Law of the Sea: The 
1977 New York Session, which appeared in April 1977 at page 247, and 
January 1978 at page 57, respectively. The Deak Prize was established 
in memory of the late Francis Cieak and is granted for an especially meri- . 
torious contribution to the Journal by a younger scholar. 

The Board of Editors congratulates Professors Jhabvala and Oxman 
and expresses its appreciation to Mr. Philip Cohen, president of Oceana 
Publications, Inc., through whose generosity an award is made to the re- 
cipients of the prize. 
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The Board of Editors announces with regret the retirement of Rosemary 
G. Conley, Editorial Assistant of the Journal since 1969 and a long-time 
member of the Society’s staff. Mrs. Conley has worked on the Journal with 
dedication and skill. The Board of Editors gratefully acknowledges her 
contribution’ to the Journals growth and continued preeminence in the field 
of international law. 


28 These 23 orders have ranged over the following issues: interim measures, the 
composition of the Court, an invitatior. to visit territories in question before the Court, 
requests for ad hoc judges, directives to the parties to address their pleadings to the 
question of the Court’s jurisdiction {in cases where one of the parties fails to appear 
before the Court), and applications for intervention. 

è Assistant Professor, Florida International University, Miami, Florida. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL. LAW 


Marian L. Nasa * 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Inter- 
national Law, published by the Department of State. 


DreLtoMatTic RELATIONS AND RECOGNITION 
(U.S. Digest, Ch. 2, §3) 


Taiwan 


On April 10, 1979, President Carter signed into law the Taiwan Rela- 
tions Act (Pub. L. 96-8, 93 Stat. 14), effective as of January 1, 1979.7 
Section 2 (“Findings and Declaration of Policy”) states in paragraph (a) 
that, since the President terminated- governmental relations between the 
United States and the governing authorities on Taiwan recognized by the ` 
United States as the Republic of China prior to January 1, 1979, Congress 
finds enactment of the act necessary to help maintain peace, security, and 
stability in the western Pacific and to promote the foreign policy of the 
United States by authorizing continuation of commercial, cultural, and 
other relations between the people of the United States and the people on 
Taiwan.” < : . 

Section 2(b) states that it is the policy of the United States: 


(1) to preserve and promote extensive, close, and friendly commer- 
cial, cultural, and other relations between the people of the United 
States and the people on Taiwan, as well as the people on the China 
mainland and all other peoples of the Western Pacific area; 

(2) to declare that peace and stability in the area are in the politi- 
cal, security, and economic interests of the United States, and are 
matters of international concern; | 

(3) to make clear that the United States decision to establish diplo- 
matic relations with the People’s Republic of China rests upon the 
expectation that the future of Taiwan will be determined by peaceful 
means; 

(4) to consider any effort to determine the future of Taiwan by 
other than peaceful means, including by boycotts or embargoes, a 
threat to the peace and security of the Western Pacific area and of 
grave concern to the United States; l 

(5) to provide Taiwan with arms of a defensive character; and 


° Office of the Legal Adviser, Department of State. 

1 Reprinted in 18 ILM 873 (1979). For the hearings, see Taiwan: Hearings Before 
the Senate Comm. on Foreign Relations on S. 245, 96th Cong., Ist Sess. (1979), and 
Taiwan Legislation: Hearings Before the House Comm. on Foreign Affairs, 96th Cong., 
Ist Sess. (1979). 

2 For the background, see 73 AJIL 277-80 (1979). 
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(6) to maintain the capacity of the United States to resist any 
resort to force or other forms of coercion that would jeopardize the 
security, or the social or economic system, of the people on Taiwan. 


Section 2(c) provides that nothing in the act shall contravene the TE 
of the United Státes in human rights, especially with respect to those ‘of 
“all the approximately eighteen million inhabitants of Taiwan”; the pres- 
ervation and enhancement of these rights are reaffirmed as U.S. objectives. 

Section 3 (“Implementation of United States Policy with Regard to 
Taiwan” ) states, in paragraph (a), that the United States will make avail- 
_ able to Taiwan defense articles and services “in such quantity as may be . 
necessary to enable Taiwan to maintain a sufficient self-defense capability,” 
and provides, in paragraph (bì), for their nature and quantity to be jointly | 
determined by the President and Congress. Paragraph (c}. reads: 


(c) The President is diracted to inform the Congress promptly of 
any threat to the security or the social or economic system of the 
people on Taiwan and any danger‘to the interests of the United States 

arising therefrom. The President and the Congress shall determine, 
in accordance with constitutional processes, appropriate action by the 
United States in respanse to any such danger.. 


Section 4 covers: the continuing application of U.S. domestic’ law, both 
federal and state, regarding Taiwan, “as if derecognition had not oc- 
curred.” * It reads: i 


Sec. 4. (a) The absence of diplomatic relations or racognition shall 
not affect the application of the laws of the United States with respect- 
to Taiwan, and the laws of the United States shall apply with respect 
to Taiwan in the manner that the laws of the United States applied 
with respect to Taiwan pricr to January 1, 1979. 


(b) The applicatior. of subsection (a) of this section shall include, 
but shall not be limited to, the following: 


(1) Whenever the laws.of the United States refer cr relate to fs 
eign countries, nations, states, governments, or similar entities, such 
terms shall include and suck Jaws shall apply with respect to Taiwan. 

(2) Whenever authorized by or pursuant to the laws of the United 
States to conduct or carry out programs, transactions, or other rela- 
tions with respect to foreign countries, nations, states, governments, or 
similar entities, the Presiden: or any agency of the United States Gov-. 
ernment is authorized to conduct and carry out, in accordance with 
section 6 of this Act, such programs, transactions, and other relations 
with, respect to Taiwan (including, but not limited to, the perform- 
ance of services for the United States through contracts with commer- 
cial entities on Taiwan), in eccordance with the applicable laws of the 
United States. - i 

(3)(A) The absence ‘of diplomatic relations and recognition with 
respect to Taiwan shal: not abrogate, infringe, modify, deny, or other- 
wise affect in any way any rights or obligations (including but not 
limited -to those involving contracts, debts, or property interests of 
any kind) under the laws of the United States heretofore or hereafter 
acquired by or with respect to Taiwan. 


32 H.R? Rer. 26, 96th Cong., Ist Sess. 8 (1979). 
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(B) For all-purposes ‘under the laws of the United States, including 

actions in any court in the United States, recognition of the People’s’ . 
- Republic of China shall not affect in any way the ownership of or 
other rights or interests in properties, tangible and intangible, and 
other things of value, owned or held on or prior to December 31, 
1978, or thereafter acquired or earned by the governing authorities 
on Taiwan. ° 

(4) Whenever the application of the laws of ‘the United States de- 
‘pends. upon the law that is:or was applicable on Taiwan or compliance 
therewith, the law applied by the people on Taiwan shall be consid- 

ered the applicable law for that purpose. l 

(5) Nothing in this Act, nor the facts of the President's action in 

extending diplomatic recognition to the People’s Republic of China, 

- the absence of diplomatic relations between the people on Taiwan 
and the United States, or the lack of recognition by the United States, 
and attendant circumstances thereto, shall be construed in any admin- 
istrative or judicial proceeding as a basis for any United States Gov-- 
ernment agency, commission, or department to make a finding of fact 
or determination of law, under the Atomic Energy Act of 1954 and 
the Nuclear Non-Proliferation Act of 1978, to deny an export license 
application or to revoke an existing export license for nuclear exports 
to Taiwan, 

(6) For purposes of the Immigration and Nationality Act, Taiwan 
may be treated in the manner specified in the first sentence of section 
202(b) of that Act. i 

(7) The capacity of Taiwan to sue’and be sued in courts in the 

_ United States, in accordance with the laws of the United States, shall 
not be abrogated, infringed, modified, denied, or otherwise affected 
in any way by the absence of diplomatic relations or recognition. 

(8) No requirement, whether expressed or implied, under the laws 
of the United States with respect to maintenance of diplomatic rela- 
tions or recognition shall be applicable with respect to Taiwan. 


(c) For all purposes, including actions in any court in the United 
States, the Congress approves the continuation in force of all treaties 
and other international agreements, including multilateral conven- 
‘tions, entered into by the United States and the governing authorities . 
on Taiwan recognized by the United States as the Republic of China 
prior to January 1, 1979, and in force between them on December 31, 
1978, unless and until terminated in accordance with law. | 


(d) Nothing in this Act may be construed as a basis for supporting 
the exclusion or expulsion of Taiwan from continued membership in 
any international financial institution or any other international — 
organization. ; i 


Section 4 combines both the general provisions of its predecessor, sec- 
tion 201 of H.R. 2479 as originally- passed, and the more specific provisions 
of sections 101-105, 109-110(a}, and 115-116 of S. 245.* Its intended 


4 See, for the report of the Senate Committee on F oreign Relations on S. 245, S. 
Rer. 7, 96th Cong., Ist sess. (1979), which stated that the Committee on Foreign 
Relations had focused on 5 major issues during its consideration of S. 245: 


ia ( aL the negotiations on: normalization of relations ‘with the People’s Republic 
Oo ina; mS a 3 i ; 
~ (2) the security of Taiwan; 
(3) legal matters -not relating to specific sections of the bill; 


+ 


-- ` 
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scope may be gleaned, nevertheless, from the House Committee on For- 
eign Affairs report on section 201 of H.R. 2479, from which the following 
excerpts are taken: 


Section 201(a) provides that no U.S. legal requirement, explicit or 
implicit,. concerning existence of diplomatic relations or governmental 
recognition shall applv with respect to Taiwan. This provision makes 
clear that any legal requirements for maintenance of diplomatic rela- 
tions with the United States or for recognition of a foreign government 
by the United States shall not apply to, or be.a bar to, Taiwan par- 
ticipation in activities of any kind under United States law, including 
government programs. For example, provisions of laws such as sec- 
tion 620(t) of the Foreign Assistance Act of 1961 (22 U.S.C. 2370(t) ), 
which prohibits U.S. assistance to any country with which U.S: diplo- 
matic relations have been severed, will not apply to Taiwan. The 
provision is also intended to make inapplicable the requirements for 
diplomatic relations with, or recognition by, the United States which 
might be implied by terms such as “friendly country” contained in 
various statutes, One such provision of particular importance is sec- 
tion 4A of the Export Administration Act of 1969 which prohibits 
U.S. persons from complying with a foreign boycott directed against 
a friendly country. The bill will ensure that those prohibitions would 
apply with respect to any boycott against Taiwan. 


... [T]he ability to sue and be sued of corporations and other en- 
tities established under the laws of Taiwan remains unchanged. The 
laws of Taiwan will have the same validity under U.S. laws as before. 
For example, marriages performed under Taiwan law will continue 
to be recognized as valid in the United States. Likewise, a business 
contract entered into under Taiwan law will continue to be dealt 
with under U.S. law as before. Judgments rendered by the courts 
of Taiwan will continue to be enforceable in U.S. courts. 


_ Furthermore, derecognition will not affect the applicability to 
Taiwan of U.S. laws referring to foreign countries, governments, states, 
nations, and similar entities. Similarly, restrictions applicable to 
communist countries will not apply to Taiwan. Thus Taiwan will 
continue to be eligible under such U.S. laws as the Arms Export Con- 
trol Act, the Atomic Energy Act of 1954, the Export-Import Bank Act, 
the Foreign Assistance Act of 1961 (including its provisions authoriz- 
ing overseas private investment insurance), the Mutual Educational 
and Cultural Exchange Act of 1961, and the trade laws of the United 
States (including nondiscriminatory trade treatment (most-favored- 
nation status) and the generalized system of preferences (GSP)). 
Exports from Taiwan to the United States will not be combined with 
those from the People’s Republic of China in determining GSP or 
orderly marketing agreement limits. 


(4) the international political implications of normalization; and 
(5) the economic impect of normalization. 


Under “Legal Issues,” the committee commented on the international legal status 
of Taiwan and concluded that “it was unnecessary, in drafting this legislation, to 
address [the status of Taiwan under international law] since, for purposes of United 
States domestic law, the Executive Branch can be empowered, statutorily, to treat 
Taiwan as if it were a state. This is, in fact, precisely what the bill does... .” Id. 
at 17. 
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Because Taiwan continues to be treated as a foreign country, taxes 
imposed by Taiwan will be treated as taxes imposed by a foreign 
country. Thus, Taiwan real property taxes would generally be de- . 
ductible (Section 164 of the Internal Revenue Code) and income 
taxes would be deductible or creditable (Section 33 of the Internal 
Revenue Code) for Federal income tax purposes if the other require- 
ments of the Internal Revenue Code are met. 


Moreover, any U.S. source income of .the governing authority on 
Taiwan would be exempt from Federal income taxation to the same 
extent as the income of a foreign government (Section 892 of the In- 
ternal Revenue Code). (The exemption from tax for foreign gov- 
ernments would not apply to the people governed by that governing 
authority.) Similarly, employees of the governing authority on Tai- 
wan could qualify for exemption from Federal income taxation under 
the same rules which apply to employees of a foreign government 
(Section 893). 


Because section 205(2) of the bill [section 15(2) of Pub. L. 96-8] 
provides that the term “Taiwan,” when used in a geographical sense, 
includes the islands of Taiwan and the Pescadores, that definition will 
apply under the provisions of the internal revenue laws of the United 
States which refer to foreign countries in a geographic sense. Thus, 
for example, residence or presence in Taiwan would be treated as 
residence or presence in a “foreign country” to determine eligibility 
for the deduction for excess foreign living costs (Section 913 of the 
Internal Revenue Code). 


This section of the bill does not “freeze” the application of U.S. law 
with respect to Taiwan. It affects application of future laws as well 
as existing laws. Likewise, this section does not affect the future 
resolution of legal issues based on changed circumstances; it simply 
makes the fact of derecognition irrelevant to the resolution of those 
issues.’ 

In regard to Overseas Private Investment Corporation (OPIC) invest- 
ment projects in Taiwan, section 5(a) of Public Law 96-8 suspends for a 
3-year period from enactment the $1,000 per capita income restriction 
applicable in its determinations whether to provide insurance, reinsurance, 
loans, or guaranties for a project. Section 5(b) requires OPIC, except 
as provided in section 5(a), to apply the same criteria in issuing insurance, 
reinsurance, loans, or guaranties regarding investment projects on Taiwan 
as it applies in other parts of the world. In its report, the Committee of 
Conference stated that it “intended to provide for continuing OPIC ac- 
tivity on Taiwan at about the previous level, but did not intend a substan- 
tially expanded level of such activity.” ° 

The provisions of sections 6 through 9, and 11 and 12 are directly con- 
cerned with the American Institute in Taiwan, or a comparable successor 
nongovernmental entity to be designated by the President. Section 6(a) 
authorizes the institute to carry out and conduct “programs, transactions, 
and other relations conducted or carried out by the President or any 
agency of the United States Government with respect to Taiwan.” Section 


5 H.R. Rep. 26, supra note 3, at 8-10. 
8 H.R. Rer. 71, 96th Cong., lst Sess. 16 (1979). 
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`- 6(b) provides: 


(b) Whenever the President or any agency of the United States 

_ Government is authorized or required ‘by or pursuant to the laws of 
the United States to enter into, perform, enforce, or have in force an 
agreement or transaction relative to Taiwan, such agreement or trans-. 
action shall be entered into, performed, and enforced, in the:-manner 
and to the extent direzted: by the President, by or through the Institute. 


Section 6(c) declares that the Taiwan Relations Act preempts any law, 
rule, regulation, or ordinance of the District of Columbia, or of any state 
or political subdivision thereof, which impedes or otherwise interferes — 
with the institute’s performance of its functions.’ . | , 

Section 7(a) authorizes institute. employees on. Taiwan to perform th 
following services (customarily performed by American consular officers) 
for U.S. citizens on Taiwan: 8. 


(1) to administer to or take from any person an cath, affirmation, 
affidavit, or deposition, and to perform any notarial act which any ` 


7In its report, supra note 4, the Senate Committee on Foreign Relations com- 
mented on the American Institute :n Taiwan, in part as. follows: 


- The Institute is a private corporation; organized under the Nonprofit Corporation 
Act of the District of Columbia. . . . Its activities will be controlled by means of 
a contract executed between the Institute and the Department of State... . 


The United: States, has on many occasions contracted with nongovernmental 
organizations to -undertake specific activities in the field of foreign policy. Ex- 
amples are contracts between the U.S. Government and American universities 
. {both public and private) to zarry out training programs as part of foreign aid 
programs, and contracts with private business firms to undertake economic devel- 
opment projects abroad. 

However, the Committee is not aware of (and the Administration has not ` 
cited) ‘any prior examples in which such extensive’ and varied functions as are 
normally performed by governmental entities have been authorized to be. per- 
formed by nongovernmental entities. It is unlikely that such an arrangement 
would be struck down on legal grounds as an “excessive delegation” since that - 
doctrine has had little viability in American law for the past forty years—espe- 
cially in the foreign affsirs azea. . But concern was expressed in the hearings’ 
and by individual Senators regarding the desirability of such an arrangement from 
a policy standpoint. These concerns prompted many of the changes and. addi- 
tions made by the-Committee to the legislation originally proposed by -the Ad- 
ministration, especially with respect to issues of oversight, including the reporting 
-of agreements concluded <hrough the Institute, . ~- 

In effect, the Committee haz chosen to accept the Administration’s contention- 
that the uniqueness of the situation, and the importance of both normalizing 
relations with the People’s Recublic of China and maintaining relations with the 
people on Taiwan, warrart the extraordinary arrangements. envisioned in this bill. 
At the same time, the Committee has written into the legislation a number of pro- 
visions which safeguard the powers and prerogatives of the Congress respecting 
the functions normally performed by government which are to be performed in 
this case by the Institute. Final-y, the Committee added a new section . . . assuring 
that the provisions of this bill will preempt any provision of state or local law 
with which it might be deemed to come into conflict as a result of the privately 
incorporated nature of the Institute. 


S. Rep. 7, supra note 4, at 20. 3 : 


8 In addition to the services for U.S. citizens on Taiwan that section 7 authorized 
employees of the American Institute in Taiwan to perferm, the Department of State - 
amended its immigrant visa regulations in two respects, both effective April 23, 1979. 
Title 22, Code of Federal Regulavions, section 42.114, “Personal appearance,” was 
amended to permit aliens in Taiwan applying for immigrant visas to appear personally 


t > ~ 


~ 


- 
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notary ‘public is required or authorized, by law to perform within the 
United States; 2S i 

(2) To act as provisional conservator of the personal estates of 
deceased United States citizens; and l ; 

(3) to assist and protect the interests of United States persons by 
performing other acts such as are authorized to be performėd outside 
the United States for consular purposes by such laws of the United | 
States as the President may specify. 


e7 — 


Section 7(b) declares that such acts shall be valid, and of like force and 
effect within the United States, as if performed by any other person au- 
thorized under the laws of the United States to perform such acts. ` ` 
Section 8 governs the tax-exempt status of the institute, section 9 its 
dealings with U.S. Government agencies (“Furnishing Property and Serv- 
vices to and Obtaining Services from the Institute”), and section 11 the 
separation of government personnel for employment with the institute. 
Section 12 sets out reporting requirements to Congress, both as to agree- 
ments and transactions to which the institute is a party and as to economic 
relations between the United States and Taiwan. It provides: 


Sec. 12. (a) The Secretary of State shall transmit to the Congress 
the text of any agreement to which the Institute is a party. However, 
any such agreement the immediate public disclosure of which would, 
in the-opinion of the President, be prejudicial to the national security 

‘of the United States shall not be so transmitted to the Congress but 
shall be transmitted to the Committee on Foreign Relations of the 
Senate and the Committee on Foreign Affairs of the House of Repre- 
sentatives under an appropriate injunction of secrecy to be removed 
only upon due notice from the President. l , 

(b) For purposes of subsection (a), the term “agreement”? in- 
cludes— : 

(1) any agreement entered into between the Institute and the 
governing authorities on Taiwan or the instrumentality established 
by Taiwan; and 

(2) ‘any agreement entered into between the Institute and an 
agency.of the United States Government. 


(c) Agreements and transactions made or to be made by or through 
the Institute shall be subject to the same congressional notification, 
review, and approval requirements and procedures as if such agree- 

- ments and transactions were made by or through the agency of the 
United States Government on behalf of which the Institute is acting. 


(d) During the two-year period beginning on the effective date of 
this Act, the Secretary of State shall transmit to the Speaker of the 
House of Representatives and the Committee on Foreign Relations of 
the Senate, every six months, a report describing and reviewing 
economic relations between the United States and Taiwan, noting 
any interference with normal commercial relations. it 


before a designated officer of the American Institute in Taiwan in connection with 
execution of the immigrant visa application (44 Fed. Reg. 28659 (1979)). Title 22, 
Code of Federal Regulations, section 42.117(b), “Execution of visa application,” 
was amended to permit immigrant visa applications to be. signed and sworn to, or 
affirmed, by or on behalf of an applicant before a designated officer of the American 
Institute in Taiwan. (44 Fed. Reg. 24285 (1979)). 


~~ 
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Sections 13 and 14 also relate to congressional oversight of the operation 
of both the Taiwan Relations Act and the American Institute in Taiwan. 
Section 13 sets a 3-year period during which rules and regulations for 
. carrying out the purposes of the act must be transmitted to the Speaker 
of the House of Representatives and to the Senate Committee on Foreign 
Relations, without, however, relieving the institute of responsibilities the 
act places upon it. Section 14 provides: . 


Sec. 14, (a) The Committee on Foreign Affairs of the House of - 
Representatives, the Committee on Foreign Relations of the Senate, 
and other appropriate committees of the Congress shall monitor— 


(1) the implementation of the provisions of this Act; 

(2) the operation and procedures of the Institute; 

(3) the legal and technical aspects of the continuing zelationship 
between the United States and Taiwan; and - 

(4) the implementation of the policies of the United States con- 
cerning security and cooperation in East Asia. 


(b) Such committees shall report, as appropriate, to: their respec- 
tive Houses on the results of their- monitoring. 


Section 10 of Public Law 96-8 (“Taiwan Instrumentality”) provides in 
paragraph (a) that U.S. Government dealings with Taiwan shall be 
conducted through an instrumentality established by Taiwan “which the 
President determines has the necessary authority under the laws applied 
by the people on Taiwan to provide assurances and take other actions on 
behalf of Taiwan in accordance with this Act.”® Section-10(b) requests 
the President to extend to the Taiwan “instrumentality” the same number 
of offices and personnel complement that “the governing authorities on 
Taiwan recognized as the Republic of China prior to January 1, 1979” 
previously operated in the United States. Section 10(c) authorizes the 
President to extend to the Taiwan “instrumentality,” and its appropriate 
personnel, such privileges and immunities as may be necessary for effec- 
tive performance of their functions, subject to the granting by Taiwan of 
comparable privileges and immunities to the institute and its appropriate 
personnel. | 

Section 15 defines, for ‘purposes of the Taiwan Relations Act, . “laws of 
the United States” and “Taiwan.” The latter term 


includes, as the context may require, the islands of Taiwan and the 

Pescadores, the people on those islands, corporations and other entities 

and associations created or organized under the laws applied on those 

islands, and the governing authorities on Taiwan recognized by the 

United States as the Republic of China prior to January 1, 1979, and 

any successor governing authorities (including political subdivisions, 
: agencies, and instrumentalities thereof ). 


On June 22, 1979, President Carter signed Executive Order No, 12143, 
“Maintaining Unofficial Relations with the People on Taiwan,” which 
When signing the Taiwan Relations Act on April 10, 1979, President Carter an- 
nounced that the people on Taiwan would conduct relations through the Coordination - 


Council for North American Affairs, a nongovernmental organization. 15 WEEKLY 
Comp. or Pres. Doc. 640 (Apr. 16, 1979). 
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superseded his memorandum of December 30, 1978, for all departments 
and agencies. entitled “Relations with the People on Taiwan” (see 73 AJIL 
279 (1979)). Under section 1-101, all functions conferred upon the 
President by the Taiwan Relations Act were delegated to the Secretary 
of State, except as otherwise delegated or reserved to the President by ~ 
the order. Under section 1-102, the functions covered by subsection (a), 
paragraphs (1) and (2) of section 11 of the act (“Separation of Govern- 
ment Personnel for Employment with the Institute”) were delegated to 
the Director of the Office of Personnel Management, to be exercised in 
consultation with the Secretary of State. Under section 1-103 the Presi- 
dent reserved to himself the functions conferred by the following sections 
of the act: (1) section 3 (“Implementation of. United States Policy with 
Regard to Taiwan”); (2) section 7(a}(3), quoted above; (3) the second 
sentence of section 9(b), concerning government agency procurement of 
services from the American Institute in Taiwan, “without regard to such 
laws of the United States normally applicable to the acquisition of serv- 
ices by such agencies as the President may specify by Executive order” 
(these legal provisions and limitations of authority were specified in sec- 
tion 1-202 of Executive Order 12143); and (4) the determination regard- 
ing the Taiwan instrumentality, specified in section 10(a) of the act (that 
it “has the necessary authority under the laws applied by the people on 
Taiwan to provide assurances and take other actions on behalf of Taiwan 
in accordance with ... [the Taiwan Relations Act, Pub. L. 96-877). 

Under section 1-201 of the executive order, the President specified the 
following provisions of law concerning’ consular functions to be carried 
out by employees of the American Institute in Taiwan: 


(a) Section 4082 of the Revised Statutes (22 U.S.C. 1172); 

(b) Section 1707 of the Revised Statutes (22 U.S.C. 1173); 

(c) Section 1708 of the Revised Statutes (22 U.S.C. 1174); — 

(d) Section 1709 of the Revised Statutes, as amended (22 U.S.C 1175); 
(e) Section 1710 of the Revised Statutes, as amended (22 U.S.C. 1176); 
(f) Section 1711 of the Revised Statutes, as amended (22 U.S.C. 1177); 
(g) Section 1718 of the Revised Statutes (22 U.S.C. 1185); and 

(h) Section 7 of the Act of April 5, 1906 (22 U.S.C. 1195). 


Section 1-203 sets forth provisions regarding contracts made wale the 
American Institute in Taiwan. 

Section 1-204 constitutes the official presidential determination regard- 
ing the Coordination Council for North American Affairs, as the Taiwan 
“instrumentality” pursuant to section 10(a) of the act. It reads: 


1-204. Pursuant to Section 10(a) of the Act, the Coordination Coun- 
cil for North American Affairs is determined to be the unofficial in- 
strumentality established by the people on Taiwan having the neces- 
sary authority under the laws applied by the people on Taiwan to 
provide assurances and take other actions on behalf of Taiwan in 
accordance with the Act.! : 


1044 Fed. Reg. 37191-37192 (1979). 
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à NATIONALITY 
(US. Digest, Ch. 3, ae ) z 


Dual Nationality—United $ Stetes-Soviet Union 


Following signature of a new Soviet citizenship law on December 1, 
1978, to be effective July 1, 1979, the Department of State received, nu- 
merous inquiries about its provisions. In a note to the Soviet Embassy, 


dated May 31, 1979, the Department asked a number of questions about. 


the provisions dealing with stateless persons; the citizenship of children 


whose parents are USSR. citizens; the citizenship of children, one of whose’ 


parents is a USSR citizen; grounds for loss of USSR citizenship; renuncia- 
tion of USSR citizenship; deprivation of USSR citizenship; the acquisition 
by children of USSR citizenship in the event of one parent’s acquiring 


USSR citizenship; and the need for children’s consent when their citizen- l 


ship is changed. The Department’s note ‘read in part: 


The United States. like. the USSR, rejects the concept of dual na- 
tionality. as a matter of policy. The United States does, however, 
‘acknowledge the existence of dual nationality in individual cases ‘as 
a matter of fact resulting from the conflicting laws of other countries. 
The conflicts exist since there is no uniform rule of international law 
relating to acquisition of nationality. Because of differences between 
the nationality laws of various countries, including the United States 
and the USSR, there are.many persons on whom nationality is con- 
ferred by two or more countries. As a result, it is possible for a per- 
son to have a legitimate claim to United States citizenship under 
United States law while at the same time having a legitimate claim 
to USSR citizenship under USSR law. 


DIPLOMATIC MISSIONS AND EMBASSY PROPERTY 


a (U.S. Digest, Ch. 4, §1) 


Official Communications 


Subsequent to. the Department of State’s issuance of a circular note to` 


' the Chiefs of Mission in Washington on August 17, 1978, informing them 
that it would no longer transmit diplomatic notes to the United States 
Supreme Court or to the U.S, Courts of- Appeal (see 73 AJIL 124 (1979) ); 
a private practitioner asked the Legal Adviser for a definitive statement 
of the Department’s policy in regard to transmitting diplomatic notes to 
‘other courts. Deputy Legal Adviser Lee R. Marks replied on June 15, 
1979, that the Department of ‘State did not, in general, expect to transmit 
diplomatic notes from foreign governments to federal trial courts and state 
courts, but had not foreclosed the possibility of so doing (in the absence 
of indications to the contrary from the courts). He called attention to 
the case of ASG Industries, Inc. et al. v. United States, Customs Court 


' No. 76-3-00667, in which (the plaintiff having opposed the U.S. motion. 


1 Dept. of State File No. P79 0105-2166. 
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po 


to present | a en government’ s views, in a diplomatic note, ‘to the. 


court) the court had declined to receive such a note (ruling of April 18, 
1978, not reported), Requests for transmittals to other courts would be 
reviewed, however, on a case-by-case basis;-in order’ to determine whether 
transmittal from the Department would be appropriate. a 8 

At the request of the same practitioner, Acting Legal Adviser Mark B. 
Feldman had confirmed (in 1977) that the Department’s decision not to 
transmit a diplomatic note from a foreign embassy in regard to certain 
litigation was “not to be construed as a negative judgment on ue merits 
of any issues raised.” 

In July 1978, the Department of State had declined an basy 's request 
to notify a United States court that it did not wish -to participate in a 
pending ‘class action suit, and had. suggested that it was more appropriate 
for the- notification to be conveyed directly to the clerk of court by the 
government concerned. The Department’s action had been predicated in 
part upon logic suggested by the Solicitor General’s letter of May 2, 1978 


- (see 73 AJIL 125 (1979)). It also reflected a growing consensus within . 


Fi 


the U.S. Government that from a standpoint of international, as well as 


domestic, law, there was no reason. why foreign governments should not 
in most cases present their views, ie., formally of record, to the courts 
in the United States directly rather than through the diplomatic channel. 


INTERNATIONAL T RADE | 
(U.S. Digest, Ch. 10, $2) 
“Buy and Hire National” - 


Section 208 of the Outer Continental Shelf PER Act Amendments of 
1978, Public Law 95-372, approved September 18, 1978 (92 Stat. 629), 
added to the Outer Continental Shelf Lands Act, inter alia, a new section 
30. This section sets forth requirements regarding documentation, registry,’ 
and manning of vessels, rigs, platforms, or other vehicles and structures 
used for activities under the act, which would become effective. one year 
after the effective date of regulations that were to be issued by the Secre- 


‘tary (of Transportation) in whose Department the.Coast Guard operates. 


Afterwards, by a note of October 27, the British Embassy, which had 
expressed concern prior to enactment of Public Law 95-372 about poten- 
tial discrimination against employment of foreign nationals and against 


„use of foreign equipment and vessels on the outer continental shelf, asked 


for the Department's. help in oe clarification and assurances on 
certain points. 

The Department's reply of January, 18, 1979, addressed ` certain specifi 
Embassy: concerns as follows: 


(1) Documentation ( Section win) (3 (1)). 
‘The Department of Transportation’s understanding of this provision 
is that .it affirms and does not change existing law. Under existing 


1 Dept, of State File No. P79 0117-0441. 
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law, only vessels measur:ng 5 or more tons which engage in coast-- 
wise trade or in American fisheries are “required to be documented.” 


(2) Minimum Standards of Design, Construction, Alteration and 
Repair (Section 30(a)(2°> and 30(b)). 

Concerning Mobile O#shore Drilling Units (MODU’s), the De- 
partment of Transportation (Coast Guard) has published (Federal 
Register, December 4, 1678, pp. 56788-56838) final rules for United 
States flag units in 46 CFR Subchapter 1A. It is intended that sub- . 
sequent rulemaking will require mobile drilling units registered in a 
country other than the United States but operating on the Outer Con- 
tinental Shelf (OCS) of the United States to comply with either 
(a) the structural standards in the United States ‘rules, (b) the na- 
tional regulations, or (c) standards of the country of registry if they 
meet the requirements oz the proposed Intergovernmental Maritime 
Consultative Organization (IMCO) code for Mobile Offshore Drilling 
Units, at the time such code becomes effective. Compliance with 
either standard would be determined by the Coast Guard prior to 
the unit’s commencing operations on the United States OCS and by 
subsequent annual ‘inspections. Both the United States standard and 
the proposed IMCO code allow application of standards developed 
under the Classification Rules of the American Bureau of Shipping 
or equivalent rules of otker recognized classification societies such as 
Lloyds’ Register and Det Norske Veritas. With respect to vessels 
other than Mobile Offshcre Drilling Units, the United States accepts 
certificates issued under the International Convention for the Safety 
of Life at Sea, 1960 (SOLAS) for matters covered by such certificates. 
With respect to other vehicles, rigs, platforms, or fixed structures, the 
United States Geological Survey of the Departmert of Interior will 
develop standards for platforms and other bottom bearing fixed in- 
stallations. The Coast Guard will develop standards for floating fixed 
installations and other vehicles such as manned submersibles. As the 
Embassy’s note observes, there will be an opportunity to comment 
on these proposed standards when they are published in the Federal 
Register. 


(3) Manning and Crewing (Sections 30(a) (3) and 30(c)). 

Section 30(a)(3) requzres that one year after the effective date of 
regulations, any vessel, zig, platform or other vehicle or structure, 
used for activities pursuant to this Act, be manned or crewed by citi- 
zens of the United States or aliens lawfully admitted to the United 
States for permanent residence. Permanent resident aliens are those 
lawfully admitted to the United States in accordance with the Immi- 
one and Naturalization Act of 1952, as amended, 8 U.S.C. 1101(a) 

20). 


A number of exceptions are provided in Section 30(c) for all units: 


—if specific contractua. provisions in effect on September 18, 1978, 
provide to the contrary. In this case, immediately upon expiration of 
the contract, the American crew requirement would come into effect 
(Section 30(c)(1)(A)); 

—if national registry manning requirements in effect on September 
18, 1978, provide to the contrary. This omits from citizenship or 
permanent residence requirements those crewmembers who come 
under manning requirements of nations other than the United States, 
generally only the marine crew or some portion of it (Section 30(c) 


(1)(A)); 
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—if there are insufficient citizens or permanent resident aliens of 
the United States qualified and available for particular work (Section 
30(¢)(1)(B)); l 

—if the President makes a specific finding that application of citi- 
zenship requirements to a particular unit would not be consistent 
with the national interest. Although considerations of national se- 
curity or defense would clearly be within the scope of this provision, 
the Department is not at this time in a position to provide a full in- 
terpretation of this section or evaluate how much relief it may provide 
(Section 30(c)(1)(C)). 


In addition, the manning and crewing requirement does not auto- 
matically apply to foreign offshore vehicles and structures, but rather 
is to be instituted as a, response to discriminatory actions by the 
nation of registry. To fall under this exception, either the vehicle 
or structuré must be over fifty percent owned by citizens of a foreign 
country, or citizens of a foreign country must have the effective right 
to control it. 


The intent of Section 30(c)(2) is to apply manning requirements 
to foreign vehicles and structures on the basis of reciprocity. The 
President is to limit manning and crewing on foreign offshore vehicles 
and structures only to the extent such United States vehicles and 
structures are limited by the foreign nation on its continental shelf. 
In order to establish similar national manning or crewing provisions, 
the President must determine what restrictions the foreign govern- 
ment and its political subdivisions impose. Besides statutes and regu- 
lations, these restrictions include constraints placed on United States 
vehicles and structures through lease, license and contract terms. 
With regard to the Embassy's specific questions, the Department 
of State and other agencies are studying the manning and crewing 
problem and will have a more detailed reply available shortly. 


. . . [T]he Department recognizes the concerns expressed by the 
‘British Embassy and is committed to avoid the emergence of protec- 
tionism in this important sector of international trade. 


1 Dept. of State File P79 0084-1452. 
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Aliens—nonimmigrant stctus—treaty montor reui of Friendship, Com- 
T merce, and Navigation with Korea of 1956 ; 


Kun Younc Kim v. Distericr DIRECTOR OF THE U. S. DAMICRATION & NATU- 
RALIZATION SERVICE. 586 F.2d 713. 
U.S. Court òf Appeals, 9th Cir., Nov. 20, 1978, 


Petitioner, a Korean national, entered the United States on a visitors - 
visa. He was later reclassified as a student. He then applied for ‘non- 
immigrant status as a “treaty investor,” a status provided for in Article 
- II(1)(b) of the Treaty of Friendship, Commerce, and Navigation with 
Korea of 1956 (8 UST 2217, TIAS No. 3947, 302 UNTS 201), on the basis 
-of his ownership of a fast food restaurant. The Immigration and Naturali- ' 
‘zation Service (INS) denied his application on the ground that his interest 
in the restaurant was an investment for the purpose of earning his living 
‘rather than a substantial capital investment within the’ meaning of 8 U.S.C. 
§1101(a)(15) (EF) (ii) and 22 C.F.R. §41.41. The district court dismissed 
his petition for-review of the administrative decision. On appeal, the 
lower court’s decision was affirmed. 

District Judge Jameson, sitting by designation, -observed: that both the 
law and the treaty defined “treaty investor” as one who invested “a sub- 
stantial amount of capital’! in an enterprise and that the Department of `- 
_ State regulation regarding the nature of this status excluded those’ per- 
sons who invested “‘a small amount of capital in a marginal enterprise 
solely for the purpose o? earning a living.’”? Although the term “sub- 
stantial amount of capital” was not defined in the statute or the treaty, 
the court was satisfied that the Department of State regulation clarified it 
sufficiently and that in following this regulation and denying treaty in- 
vestor status to petitioner, the INS had not abused its discretion.. 

Petitioner argued that as the Korean treaty contained a most-favored- 
nation clause, “substantial” should be defined in terms of its use in the 
Philippines Entry Rights Agreement of 1955 (6 UST 3030, TIAS No. 
3349, 238 UNTS 109). Observing that “[t]his agreement resulted from 
an exchange of notes and may not be technically a treaty,”* the.court 
found no conflict between the use of the word in this agreement and its 
use in the statute, relevant regulations, and the Korean treaty. The court 
said: 


Both definitions recognize ‘that a “substantial” investment does not 
refer to particular types of investment; that the criteria for determin- - 
ing treaty investor status are influenced by immigration law, including 
quota restrictions; and that substantial investment is a relative term. 


1586 F.2d 713, 715. an 2 Ibid, (quoted by court). 
_ 81d. 718. z | 
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Cad 


The INS ait properly ebnchide ‘that an aven solely for the 
pipoa of mang a living is not substantial under the Korean treaty.‘ 


~- J 


Aliens—permanent residents—eligibility to teach in poue school—the 
law of New York 


AMBACH V. Norwick. 99 S.Ct. 1589. 
U.S. Supreme Court, April 17, 1979. 


Appellees, a British subject ai: a Finnish nátional, both peamine 
resident aliens married to American nationals, were qualified to teach in 
the New York public schools. They were denied certification, however, 
on the grounds that they were neither citizens of the United States nor 
declarant aliens, the only classes of persons who were permitted to teach 
in public school according to section 3001(3) of the New York Education. 
Law (McKinney). A three-judge district court, following Graham ù. - 
Richardson (403 U.S: 365 (1971)), held that section 3001(3) discrimi- ` 
nated against aliens in violation of the equal protection clause of the 
fourteenth amendment (417 F.Supp. 913 (S.D.N:Y. 1976)). On appeal, 
the Supreme Court reversed this decision. 

Mr. Justice Powell, reviewing cases in which discrimination against 


` aliens had béen at issue since Yick Wo v. Hopkins (118 U.S. 356 (1886) ), 


observed that the trend of the Court’s decisions had been toward limiting 
state restrictions upon the activities of permanent resident aliens. In 
those cases the Court “treated classifications based on alienage as ‘inher- 
ently suspect-and subject to close judicial scrutiny. ”! - At the same time, 
the Court had maintained that some functions, such as the holding of public 
office (mentioned in Sugarman v. Dougall, 413 U.S. 634 (1973); 68 AJIL 
335 (1974)) or- service in the state police (Foley v. Connelie, 435 U.S. 
291 (1978); 72 AJIL 923 (1978) ), might properly be barred to aliens on 
the grounds that “[t]he distinction between citizens and aliens, though 
ordinarily irrelevant to private activity, is fundamental to the definition 
and government of a State.”? Mr. Justice Powell continued: 


The assumption of [the status of citizenship] . . . whether 7 birth 
or naturalization, denotes an association with the polity which, in a 
democratic republic, exercises the powers of governance. . The 
form of this association is important: an oath of allegiance or similar 
ceremony cannot substitute for the unequivocal legal bond citizenship 
represents. It is because of this special significance of citizenship that 
governmental . entities, when exercising the functions of government, 
have wider latitude in limiting the. participation of noncitizens.* 


In the opinion of the Court, the role of teachers in the public school, 
examined in terms of their influence upon the development of the students, 


and their “obligation to promote civic virtues and understanding in their 


4 Ibid. ) 
199 S.Ct. 1589, 1593, citing Graham v. Richardson, 403 U.S. 365, 372 (1971). 


299 S.Ct. 1593-94. s Id., 1594, 
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classes, regardless of the subject taught,” brought teachers ` “well within 
the ‘governmental function’ principle recognized in Sugarman and Foley.” 5 
“The exclusion of aliens from such governmental positions would not invite 
as demanding scrutiny from.this Court.”* Mr. Justice Powell continued: 
“Accordingly, the Constitution requires only that a citizenship requirement 
applicable to teaching in the- public schools bears a rational relationship 
to a legitimate state interest.”* The Court was satisfied that section 
$ 3001 (3) met this standard. 'The Court said: 


The restriction`is carefully iaa to serve its purpose, as it bars 
from teaching only those aliens who have demonsirated their un- 
willingness to obtain United States citizenship. Appellees, and aliens 
similarly situated, in effect have chosen to classify. theniselves. They 
prefer to retain citizenship in a foreign country with the obligations 

“it entails of primary duty and loyalty. They have rzjected the open 
invitation extended to qualify’ for eligibility to teach by applying for 
citizenship in this country. The people of New York, acting through 
their elected representatives, have.made a judgment that citizenship 
should be a qualification for teaching the young of the State in the 
public ‘schools, and §3001(3) furthers that judgment.” 


Mr. Justice Blackmun dissenting, joined by Justices Brennan, Marshall, . 
“and Stevens, questioned, inter alia, the validity of the Courts distinction 
between admitting permanent resident aliens into the legal profession 
(In re Griffiths, 413 U.S. 717 (1973); 68 AJIL 334 (1974)) and denying 
them admission here to public school teaching. 


. Extradition—two-month statute of limitations on. irenda of piine | 
“sufficient cause” for longer detention 


Barrett v. Unirep States, 590 F.2d 624. 
U.S. Court of Appeals, 6th Cir., Dec. 21, 1978. 3 


Canada requested the extradition of petitioner on a ghita of attempted 
murder and wounding. After he was taken into custody for extradition, 
petitioner sought his release on a writ of habeas corpus, contending that 
he had not been extradited within 2 calendar months. after he had been 
committed to jail pendirg extradition, as required by 18 U.S.C. §3188. 
It was shown that petitioner had been committed to jail to await extradi- 
tion on January 11, 1978, and that the Canadian authorities had sought to 
take custody of petitioner on March 13. The district court held that the 
2 months ran from -the date of commitment, but denied his petition on the 
ground that there was “sufficient cause” for longer detention. However, it 
ordered the extradition delayed pending appeal. The court of appeals 
affirmed the denial of the petition for habeas corpus. : 

Circuit Judge Edwards pointed out that although section 3188 required 
extradition within 2 months of the date of commitment, the section also 
_authorized longer detention for “sufficient cause.” In this case, the district . 


4 Id., 1596. l 5 Ibid; 
8 Id., 1593. T Id., 1596. G a 
8 Id., 1596-97. > 3 4% : ` e" 


f 
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court had found “sufficient cause” in a delay of a month in order to pre- 
pare the transcript of ‘the extradition proczedings for submission to the 
Secretary of State. A review of the factual record did not indicate an 
abuse of discretion by the district court. Circuit Judge Edwards also 
observed that part of the delay had arisen from the process of petitioning 
for the writ of habeas corpus. The court stated that a delay “exclusively 
due to hearing and processing it [the petition] cannot be counted under 
the statute’s time limitation.”? 


International air transport—aircraft hijacking—jurisdiction—search in for- 
eign state 


Unirep Stares v. Busic. 592 F.2d 13. 
U.S. Court of Appeals, 2d Cir., Oct. 30, 1978. 


On September 10, 1976, the five appellants, who were members of a 
Croatian separatist movement, seized control of a Trans World Airlines air- 
craft which was bound from New York to Chicago. It was- diverted via 
Montreal, Newfoundland, and Iceland to Paris where the hijackers were 
arrested by French authorities and were immediately returned to the 
United States. As part of their plot, the hijackers had indicated in a 
note that they had placed a bomb in a subway locker in New York City. 
When the New York Police bomb squad undertook to defuse it, the bomb 
exploded, killing one policeman and seriously injuring another. Appel- 
lants were convicted on charges of aircraft piracy resulting in a death, and 
conspiracy to commit aircraft piracy (49 U.S.C. §1472(i)). On appeal, 
-their convictions were affirmed. l 

Appellants argued, inter alia, that the district court lacked jurisdiction 
over the charge concerning the death of the policeman, as the act leading 
to that death was subject to the jurisdiction of New York and had not 
occurred within the “special aircraft jurisdiction of the United States” 
(49 U.S.C. §§1301(34), 1472(i)(3)). Circuit Judge Lumbard pointed 
out that - 


the statute itself clearly indicates that while the offense of aircraft 

piracy can only be committed within the special aircraft jurisdiction of 

the United States, any death of another person—wherever it occurs— 

that results from its commission may constitute the aggravated offense 
- of aircraft piracy resulting in the death of another person. 


Furthermore, the legislative history of the statute and judicial interpreta- 
tion-of analogous statutes supported the conclusion that an offense asso- 
ciated with the original offense need not occur within the special-federal 
jurisdiction relating to the original offense. 

Appellants also objected that the flight bag of one of them had been 
illegally searched in Paris by French officials and argued that the resulting 
evidence should be suppressed. The court pointed out that not only had 
the hijacker consented to the search but also that she “had no legitimate 


1590 F.2d 624, 626. , 
1 592 F.2d 13, 20. 
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hon of privacy in her bag when she left it in'a a [the hijacked 
aircraft] which she and her associates had illegally seized.” ? -The court 
also observed that “the Fourth Amendment ‘and its exclusionary rule do 
not apply to the law enforcement activities of foreign authorities acting in . 
- their own country.” f N - a 7 os. oe 


- Henano air transport—carrier lability —delivery of docuiment—War `- 
saw Convention. of 1929 | 


BIANCHI V. UNITED AIR LINES. 22- Wash. App. 81, 587 P. 2d 632. 
~ Court of Appeals of- Washington, Dec, 4, 1978. 


Plaintiff brought an-action for damages against deféndant air carrier ‘for 
failure to deliver timely a promissory note that plaintiff was sending. from 
Seattle to Mazatlan, Mexico. The carrier received the document from 
plaintiff on August 27, and guaranteed that it would be delivered to ad- 
-dressee on the 28th. The document did not reach Mazatlan until the 
3lst. Plaintiff complained that the.delay cost him $10,000 loss in the sale. - 
of a house because of the devaluation -of the peso during the interval. 
The trial court found for plaintiff. On appeal, the court of appeals. re- 
versed this decision and remanded the. case for summary jungen to- 
plaintiff in the amount of $9.07. | 
i Defendant argued that its liability for the-loss of goods: was limited both . 

" by the tariff it had filed with the Civil Aeronautics Board (49 U.S.C. .. 
§1373(a)) and by Article 22/2) of the Convention for the Unification of 
Certain Rules: Relating to International Transportation by Air of 1929 
(49 Stat. 3000, TS No. 876, 2 Bevans 983, 137 LNTS 11) (Warsaw Con- 
vention). ` According to Article 22(2), the carrier’s-liability was “limited -` 
to a sum: of 250 francs per kilogram’”*+ unless the sender declared and- 
paid for a higher valuation. In the present case, the limitation as applied ` 
to the 1-pound package amounted.to $9.07. The trial court, following — 
-a‘common law theory, had held that carrier’s failure to deliver the package 
= constituted a material deviation from the. contract into which the parties - 
had entered. Judge Swanson, however, took the view that the trial court 
had erred in assuming that the common law rule controlled in a situation | 
within the Warsaw Convention. The court said: | 


~ 


The material deviation cases cited . . . did not involve international . 


air transport or the Warsaw Convention; thus, thev fail to support 


application of that theory in the instant fact pattern. To the contrary, > 


case law makes clear that the Warsaw Convention, being a sovereign 
_ treaty, is the supreme law of. the land and as such preempts local 
~ law when applicable.” 


Plaintiff also contended that the notice of carrier's 5 liability in the way- , 
bill appeared in fine print comparable to that which had been found in- 
adequate in Lisi v. Alitalia-Linée Aerée Italiane (370 F.2d 508 (2d Cir. 
1966), aff d.390 U.S. 455 (1968); 61 AJIL 812 (1967)). The court ob- i 


2 Id, 23. | SIbid 
1 587 P.2d 632, 633 (quoted by court). - 21d., 634. 
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served that the notice at issue in ie arose in a’ a wrongful death action, 

- not in a complaint about a delay in the ‘transportation of goods by air. 
-Moreover,:.in a number of cases :involving transportation of baggage or 
. 7c courts had rejected the Lisi rule.. Judge Swanson concluded that ` 
“we find'as a matter of law that the front page of United’s air waybill_ 

Pos ample notice of the limitations of penn provided by the Warsaw 

. Convention.” * 


International air transport—carrier liability—lost luggage—Warsaw Con- ` 
-vention of 1929 - 


COHEN V. Canc ANNA, 62 A.D.2d. 324, 405 N.Y.S.2d 44. 
N ee Supreme Court, Appellate Division, First Department, May 2, 

Plaintiffs’ luggage was irretrievably lost on a fight in Brazil on an air- 
craft owned and operated by: Varig Airlines, a Brazilian corporation. 
They sued. for damages for the loss of the luggage and for mental and 
physical suffering caused thereby. Defendant invoked the limit of carrier 
liability for lost luggage under the Convention for the Unification of Cer- 
tain. Rules Relating to International Transportation by Air of 1929 (War- 
_ saw Convention) (49 Stat. 3000, TS No. 876, 2 Bevans 983, 137 LNTS 11), 
which was $20 per kilogram or about $700. The trial court awarded plain- 
tiffs $6,440.65, which included $3,250 for mental and physical ‘suffering. 
On appeal, the Appellate Term of the New York Supreme Court reversed 
this decision-and reduced the damages to the treaty limit on the grounds 
that plaintiffs had not shown that the loss arose from “wilful misconduct” 
on the part of the carrier (Art. 25(1), Warsaw Convention). On further 
appeal, the Supreme Court, Appellate Division, aniimed this decision with 
modifications. 

Jn the opinion of the Appellate: Division, the facts showed that the carrier 
had demonstrated “wilful misconduct” within the terms of the Warsaw 
Convention in refusing to take vigorous action in searching for plaintiffs’ _ 
' luggage. Justice Sullivan held that the trial courts award of $2,679 as . 
the value of the luggage and contents should be~reinstated. As for de- 
fendant’s effort to eliminate $750 for loss of. jewelry on the ground that 
its tariff schedule barred recovery for jewelry, the court pointed out that 
this provision of the tariff schedule attempted to fix a lower limit for the. 
liability of the carrier, which was inconsistent with the convention and 
therefore invalid. Justice Sullivan would not allow plaintiffs to recover 
special damages for mental or physical suffering, as New York law did not 
provide for this type of recovery where the cause was loss of luggage. - 


International pade “soccer subsidies to manufacturers—whether sub- 
sidies for domestic regional development affect foreign Bee cour 
tervailing duties 


ASG Inoustnues, Inc, v. UNITED STATES. 467 F.Supp. 1200. ' 
U.S. Customs Court, March 29, 1979. oOo 


3 Id, 635. 
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` Plaintiffs, four American companies that manufactured float glass, com- 
plained to the Commissioner oz Customs that the Italian Government was 
paying bounties or grants to Italian firms which manufactured and ex- 
ported float glass. Plaintiffs contended that the benefits at issue, which ’ 
allegedly had been given to tkeir Italian competitors as incentives in fur- 
therance of the development of a float glass industry in the area known 
as the Mezzogiorno, were more than de minimis and, hence, must be classi- © 
fied as bounties or grants so that countervailing duties would have to be 


.. levied on the Italian products. After investigating the complaint, the 


secretary of the Treasury found that two Italian exporters were benefiting 
from subsidies that caused their products to be in violation of section 303 
of the Tariff Act of 1930 as amended (19 U.S.C. §1303) and that these 
products should be subject to countervailing duties in the amount of 
10 percent ad valorem, in addition to any other duties that might be 
levied upon them. After publization of the’ notice of this finding (41 Fed. 
Reg. 1274 (Jan. 7, 1976) }, the Secretary undertook a further investigation 
of the complaint. A year later, he held that the countervailing duty 
should not apply to the products of Societa Italiana Vetro, S.p.A. (SIV) 
(42 Fed. Reg. 13016-17 (March 8, 1977)), on the grounds that the subsi- 
dies SIV received from the Italan Government, consisting of an investment 
grant, preferential financing, and a reduction in the mandatory contribu- 
: tion to the state welfare organization, did not involve any special tax 
reductions. It was also shown that SIV sold more than 97 percent of its 
products in the European Community. The Secretary was satisfied that 
as the Italian Government’s assistance to SIV applied to less than 3 percent 
of the products it manufactured, such assistance did not constitute boun- 
ties or grants within the meaning of section 303. Plaintiffs then began 
the present action (19 U.S.C, §1516(d)). The Customs Court held that 
the Italian Government’s assistance to firms pursuant to the regional de- - 
velopment program constitutec bounties or grants within the meaning of 
section 303. 

The question before the court was how to classify the sdis given 
to firms participating in the development program. Defendant. argued 
that the Italian Government’s assistance program under which SIV bene- 
fited was intended only to further the development of the Mezzogiorno 
and was not directed to enhancing the firm’s export trade. The court ob- 
served that in both Downs v. United States (4 Treas. Dec. 405, T.D. 
22984, G.A. 4912 (1901), afd 113 Fed. 114 (4th Cir. 1902), afd 187 U.S. 
496 (1903)) and Nicholas ¢& Co. v. United States (29 Treas. Dec. 59, 
T.D. 35595 (1915), afd 7 Cust. Ct. Appls. 97, T.D. 36426 (1916), afd 
249 U.S. 34 (1919)) it had been held that the effect, not the purpose, of 
a foreign statute must be determined where that statute has been chal- 
lenged as providing a bounty or grant to exported i that would war- 
rant the imposition of countervailing duties.* 

The court pointed out that there was a discrepancy borweet defendant's 


1 467 F.Supp. 1200, 1211. 
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contention that a subsidy of 2.47 percent ad valorem in the instant case’ 


was de minimis and a number of its previous rulings in which benefits 
of only 0.8 or 0.25 percent ad valorem were considered more than de 
minimis. The benefits to SIV, in fact, bore a ratio of 35.8 percent to the 
duty rate. As for the argument that only a small percentage of SIV’s 
product was exported to the United States, the court observed: 


There is no question but that the ad valorem size of the subject bene- 
fits conferred, as determined by the Treasury Department,-was the 


‘same for every unit of float glass sold by SIV, whether one percent 


or 100 percent of saleable production was exported from Italy. Fur- 


thermore, it is clear that had the subject benefits been determined . 


by the Treasury Department to have been countervailable bounties 
or grants, countervailing duties in an amount equal to the benefits as 
determined by Treasury would have been assessed on every unit of 
float glass, produced by SIV, imported from Italy into the United 
States, regardless of the percentage of that company’s production 
that was exported to the United States, or to anywhere else, Viewed 
thusly, the level of exports cannot be determinative of whether there 
is a bounty or grant. The fact is that every unit of Italian float glass, 
produced by SIV, imported into the United States has been benefited 
by an equal amount, as a result of grants (which are more than de 
minimis). And in that situation, the countervailing duty law requires 
that such benefits on each unit of float glass imported from Italy and 
produced by SIV be offset.? i 


The court also said that in assessing the amount of SIV’s trade that went 
into international commerce, the Treasury Department should have in- — 
cluded the firm’s trade with the European Community. The court added: 


~4 


What is. more, assuming arguendo that these special factors [pur- 
pose, size, and extent to which subsidies enter international trade] 
are relevant, the record establishes without contradiction that the 
Treasury Department has no standards whatever as to the size of the 
benefits necessary for issuance of a countervailing duty determina- 
tion or as to what extent the product receiving the benefits must enter 
international commerce before a countervailing duty determination is 
made, Instead, as was made clear in oral argument, the Treasury 
Department implements these. factors on a case-by-case basis without 
benefit of standards, guidelines or yardsticks. . .. Were the court to 
place its stamp of approval on the exercise of such virtually unfet- 
tered discretion by the Secretary in derogation of the Congressional 
mandate, there would be a complete abdication of judicial responsi- 
bility. The countervailing duty statute does not fluctuate from case 
to case, encompassing grants upon production in some instances, while 
for ineffable reasons, excluding such grants in others. On the con- 
trary, the Secretary of the Treasury has been directed to offset the 
effect of bounties or grants bestowed upon the production of goods 
which are exported to our shores. Once he determines that such 
bounties or grants have been bestowed, his inquiry must cease and 
he has an absolute duty to countervail’ (or invoke the temporary 
E authority under 19 U.S.C. §1303(d) if'such authority is in 
eirect ).* 


2 Id., 1215. 3 Id., 1216. 
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In the opinion of the court, the temporary authorization to the Treasury 
Department. to waive the imposition ‘of countervailing duties in order to ` 
facilitate international trade negotiations,.which appeared in the Trade - 
_ Act of 1974 (88 Stat. 1978; 19 U.S.C. §1303(d)(2)) did not relieve the 
Department from imposing countervailing duties where required by sèc- . 
tion 303. This provision in the 1974 act was cnly intended to be a bar- 
gaining device for use in negotiations leading to the modification or elimi- _ 
nation of government subsidies to export trade. The legislative history of | - 
this provision indicated that | \ a a 


Congress [had] mace it clear that until an international. agreement 
was reached, the countervailing duty law was to be enforced as 
written and that bounties or grants (bestowed by governments or 

- private citizens) would be countervailable whether or not they caused 
“adverse effects”, although the reduction or elimination of such ad- 
verse effects could be cause, under certain circumstances, for the sus- 
pension of assessment of countervailing duties.* ' 


Defendant further contended that the Secretary of the Treasury had 
broad discretion in assessing the impact of foreign government ‘subsidy 
programs upon international trede where section 303 was.concerned. This 
view was based upon a reading’ of United States v. Hammond Lead Prod- 
ucts (58 CCPA 129, C.A.D. 1017, 440 F.2d 1024 (1971), cert. denied 404 
U.S. 1005 (1971)): Judge Maletz pointed out, however, that after Ham- 
`, mond Lead Congress had enacted legislation that limited the Secretary’s 
discretion and provided for judicial review of negative determinations 
made by the Treasury Department under section 303. .The court said: 


What this all comes down to in the final analysis is.that the Secre- _ 
tary of the Treasury's refusal to require the imposition of counter- . 
vailing duties in the pres2nt case not only ignored completely the 
Congressional mandate contained in section 303 of the Tariff Act of_ 

- 1930, as amended, it rendered meaningless the waiver provisions of 
the Trade Act of 1974. The point is that once the Secretary found 
that a, bounty or grant lacked an adverse effect, his sole alternative 
under the statutory scheme was to impose countervailing duties or 
to issue a waiver pursuart to the authority contained in the 1974 
Trade ‘Act—which waiver, of course, was subject to veto by either 
House of, Congress. Failing to make a waiver determination, the 
Secretary’s obligation was clear and unmistakable—to require the 
assessment of countervailirg duties. . . . [T]his obligation the Secre- 
‘ary himself recognized by his order.of January 2, 1979 (the day 
before the expiration of the waiver’ authority under the 1974 Trade’ 

_ Act) in which he required the assessment af countervailing duties on 
a host of bountied importations that had previously been subject -to 
waiver -because of their lack of adverse effect. . . . The conclusion 
thus becomes inescapable that to uphold the defendant’s position in 
the present case—thet section 303 does not reach bcunties or grants 
that do not have an adverse effect—would mean that even should 
Congress extend the waiver authority of the Trade Act of 1974, such 
enactment would be an empty gesture. For the Secretary could 
bypass altogether the Congressional scrutiny mandated by the waiver 


4 Id., 1222 (emphasis by court). — 
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- provision’ ‘and refuse to impose sruntervalling duties ‘(just as he has 
refused to impose such duties here and in the other ASG cases) on 
the ground that the countervailing duty statute does not. cóver boun- . 

í ae or grants that do not have an adverse effect on international 
trade.° é 


Judge Maletz was not eens by defendant's contention that in the 
present case the court was not authorized to review the merits de novo 
but only to determine whether the Secretary had been arbitrary or capri- 
cious in his decisionmaking. The court said: 


Again this argument is without merit. It ignores the fact that every 

‘ countervailing duty case litigated—just as every tariff classification 
and valuation case (in modern times )—has been tried de novo either - 
before this court or the Board of General Appraisers. Judicial review _ 
of countervailing duty determinations has never been upon an admin- 

_ istrative record; there is no “administrative record” in such cases—no 
evidentiary hearings, no evidentiary findings, no cross-examination of 
witnesses. If an importer -wishes to challenge the assessment of 
countervailing duties on the ground that no bounty or grant was be- 
stowed, he has the di to addas evidence and. he also has the bur- 
den of proof. . 


pcan and quite apart from historical (and statutory) con- 
‘siderations, the Supreme Court has indicated that de novo review is 
appropriate where there are inadequate factfinding procedures in an 
. adjudicatory proceeding. E.g., Camp. v. Pitts, 411 U.S. 138, 141-142, 
93 S.Ct. 1241, 36 L.Ed.2d 106 (1973); Citizens to Preserve Overton 
Park v. Volpe, 401 U.S, 402, 415, 91 S.Ct. 814, 28 L.Ed.2d 136 (1971). 
Thus, although a countervailing duty investigation “is in the nature of. 
a factfinding activity rather than rule making,” American Express Co. 
v. United States, ... . [67 Cust. Ct. 141, C. D. 4266, 332 F. Supp. 191 
(1971), affd 60 CCPA 86] at 93 [C.A.D. 1087, 472 F.2d 1050 (1973) ], 
and the factfinding procedures are inadequate—secrecy, no hearings 
on the record, no cross-examination, no evidentiary findings—there is 
available a full trial de novo in this court. ~ 


The present case was deficient in all of these factfinding procedures. In 
the opinion of the court, there was no doubt that “Congress did not intend 
to give the Secretary of the Treasury a broad grant of discretion’ ki in de- 
termining whether to impose countervailing duties. | 

Finally, Judge Maletz rejected defendant’s request that the case be re- 
manded for further proceedings by the Treasury Department, holding that 
where: tariff classification or countervailing’ duties are concerned, the 
court's decision on matters of law will be substituted for ie ‘Secretary’ S 
decision. | 


jinisdichon-aci of state doctrine—patent infringement—antitrust viola- 
tions—whether. treaties provide private right. of action—Paris Con- 
vention of 1883—Pan American Convention of 1910 


Manninctron- Mitts, Inc. v. ConcoLeuM Corp. 595 F.2d 1287. 
U.S. Court -of Appeals, 3d Cir., April 3,.1979. 


` 8 Id., 1231 (emphasis by court). . e Id., 1231-32. 
T Id., 1236 (emphasis by court). 
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_ Plaintiff, a manufacturer of vinyl floor coverings, was licensed to -use’ 
. defendant’s patents in the the United States. Defendant also held patents 
for the manufacture of this product in some 26 other countries. In sepa- 
rate suits, plaintiff had contended unsuccessfully that it should have access 
to these foreign patents «Mannington Mills, Inc. v. a Industries, 
Inc., 197 U.S. Pat. Q. 145 (D:-N.J. 1977))2 
In another suit, plaintiff's claim that .defendant’s overseas licensing. 
practices violated section 2 of the Sherman Antitrust Ac? (15 U.S.C. §2) 
` (Act) was rejected. Plaintiff then filed-the present -suit, alleging that 
defendant had made fraudulent statements to foreign patent offices about 
the components and product performance’ of its patents, that it enforced ` 
the foreign patents by threats’ of infringement suits abroad, which re- 
strained the trade of its American competitors, and that its claims of patent 
priority dates violated the terms of the Paris Convention of 1883, as 
amended in 1958 and 1957 (13 UST 1; TIAS No. 4931; 21 UST 1583; 24 
UST 2140; TIAS Nos. 6623, 7727), and the Pan American Convention of 
1910 (38 Stat. 1811; TS No. 595; 1 Bevans 767; 155 LNTS 179). The dis- 
trict court dismissed the zomplaint for failure to state a claim upon which 
relief could be granted (Fed. R. Civ. P. 12(b)(6)). The court held that 
neither treaty conferred a private right of.action. The court also held 
that the validity of foreign patents was a matter of foreign law and that 
to enjoin defendant from enforcing such patents against ‘plaintiff in a for- 
_ eign country would violate the act of state doctrine. On appeal, the court 
. of appeals reversed the decision below and. remanded the case so that the 
_ district court could “weigh the enforcement of the antitrust. laws against 
the interests of comity and international relations.” ? . 
Circuit Judge Weis noted that the first issue was whether the district 
court had subject matter jurisdiction under the Sherman Act over activi- 
ties by an American corporation in a foreign country. The court said: 


It can no longer be doubted that practices of an American citizen 
abroad having a substantial effect on American foreign commerce are 
_ subject to the. Sherman Act. As was observed in: Steele v. Bulova. 
. Watch Co., 344 U.S. 280, 282, 73 S.Ct. 252, 254, 97 L.Ed. 252 (1952) ~ 
[47 AJIL 318 (1953) ], a case involving, trademark infringement under 
the Lanham Trade-Mark Act of 1945, 15 U.S.C, §§1051-1127, “Con- 
gress in prescribing standards of conduct for American citizens may - 
project the impact of its laws beyond the territorial boundaries of the 
United States.” This view has been criticized because its- failure to 
~ abide by the basic tenet that a nation’s legislation is valid only in the 
territory it governs leads to unnecessary international friction. N ever- 
theless; when, two American litigants are contesting alleged antitrust 
activity abroad that results in harm to the export business of one, a 
federal court does have subject matter jurisdiction.® 


In considering whether ae act of state eee barred plaintifs claim, 


1 Cited by court Vostactes by court omitted ). 
2595 F.2d 1287, 1290. 3 Id., 1292. 
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as defendant contended, Circuit Judge Weis. pointed “out: 


.. . the doctrine requires American courts to reject private claims 
based on the contention that the damaging act of another nation vio- 
lates either American or international law. That preclusion is not 
lightly to be imposed and to determine whether the act of state doc- 
trine applies in a given factual context, the court must analyze the 
nature of the questioned conduct and the effect upon the parties -in 
addition to appraising the sovereign’s role.* 


The court observed that in applying the doctrine, a distinction had to be 
drawn between the expropriation:of American property or repudiation of 
American contracts by a foreign state in which private rights were at issue 
and antitrust litigation in which both private rights and public interest were 
at issue. | | 

Moreover, antitrust complaints arising out of foreign’ activities involved 
the question of whether the foreign state had condoned the violation of 
the Act or had compelled it, as was the case in Interamerican Refining 
Corp. v. Texas Maracaibo, Inc. (307 F.Supp. 1291 (D.Del. 1970); 64 AJIL 
962 (1970)). The court said: : 


Poa 


Where the governmental action rises no higher than mere approval, 
the compulsion defense will not be recognized. It is necessary that 
foreign law must have coerced the defendant into violating American 
antitrust law. .. . The defense is not available if the defendant could 
have legally refused to accede to the foreign powers wishes." 


Where foreign patents were concerned, the court was of the opinion that 
“[wle are unable to accept the proposition that the mere issuance of 
patents by a foreign power constitutes either an act of state, as that term 
has developed under case law, or an example of governments’ compul- 
sion.”* It could not be shown here that the foreign governments had 
either condoned or compelled defendant's refusal to: allow plaintiff to use ` 
the patents. 

“In regard to plaintiffs contention that defendant had obtained the for- 
eign patents fraudulently in terms of American law, and hence that the 
patents were invalid, Circuit Judge Weis saw this as an effort to give the 
Sherman Act the same thrust that the Lanham Act had received in Steele. 
The court took the view, however, that before arriving at a decision re- 
garding the status of the foreign patents, a number of factors must. be 
considered that would affect nat only private rights and public interest 
but also the course of international relations. The. following factors re- 
quired examination: 


1. Degree of conflict with foreign law or policy; 

2. Nationality of the parties; 

3. Relative importance of the alleged violation of conduct here 
compared to that abroad; 


4 Id., 1292-93. K 5 Id., 1293. 
6 Id., 1293-94. l 
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the Availability- -of a remədy ore and the pendency of litigation | 
ere; n 
` 5. Existence of intent to harm or aia American commerce and its 
foreseeability; - : 
6. Possible effect upon foreign relations if the coùrt exercises juris- 
diction and grants relief; 
7. If relief is- granted, whether a party will be placed in the posi-` 
tion of being forced to perform an act illegal in either country or be 
under conflicting requirements by both countries; ) | 
8. Whether the court can make its order effective: 
9. Whether: an order for relief would be acceptable in this country. 
‘if made by the. foreign nation under similar circumstances; 
' 10. Whether a treaty wrth the affected nations has addressed the - 
issue.’ . 


In thè opinion of the court, the district court should examine the case in . 
light of these factors. - 

As for: plaintiff's reliance upon the two treaties, Circuit Judge Weis: 
agreed with the district. court that neither provided for a private right of 
action, for neither. could be.shown to be self-executing or to have been: 
implemented with a view to providing such right. 

Circuit Judge Adams, concurring, would have remanded the case ‘with 
the requirement that plaintiff show that defendant had ‘obtained the for- 
eign patents fraudulently with a view to establishing a monopoly over 
foreign trade in the peers covered by the patents. 


Jurisdiction—F oreign. Sovereign Immunities Act—minimum contacts with 
United States 


i CAREY v. NATIONAL OL CRCOEATION: 592 F.2d 673. . Ta 


US. Court of Appeals, 2d Cir., Jan. 24, 1979. 


Appellants, a New York corpcration and an assignee of a Bahamian cor- - 
poration which was the formers wholly owned subsidiary, sued the Gov- 
ernment of Libya and a Libyan Government corporation for -$1.6 million 
in damages for breach of certain contracts for the purchase of crude oil 
_and for overcharges on two charter parties that had been concluded with ` 
a Libyan Government-ownred' shipping firm. The suit arose out of cancel- 
lation of contracts and increases in the prices of crude oil following the 
nationalization of foreign cil corcessions in Libya in 1973 and the Govern- 
ment’s subsequent embargo of oil exports- to the United States and the 
Bahamas, among other cocntries. The district court dismissed the suit for 
want of jurisdiction (453 F.Supp. 1097 (S.D.N.Y. 1978)). On appeal, the 
court of appeals affirmed this decision. 

Appellants argued that the court had jurisdiction over the suit pursuant- 
to the Foreign Sovereign Immunities Act í Act) (28 U.S.C. §§1330, 1602- 
1611), citing in particular section 1605(a)(2), which provided for juris- 
diction over a claim agairst a foreign government arising from “‘an act. 
outside the territory of the United States in connection with a commercial 
activity of the foreign state elsewhere and that act causes a direct effect 


T Id., 1297-98. 


~ 
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in the United States: ” +- -n a per curiam opinion, the court of. seni 
pointed out that the legislative history of the Act indicated that the phrase, 
“direct effect in the United: States,” must be interpreted in terms of the 
“minimum: contacts” standard enunciated in International Shoe Co. v. 
Washington (326 U.S. 310 (1945)). The only relationship that appellants 
_ could show between ‘the alleged breaches of contract to purchase crude. - 
oil ‘and the -United States was that the oil was destined-for the United | 
States after refinement by the Bahamian corporation. The court stated. - 
that this does “not fulfill the ‘minimum contacts’ of International Shoe, and 
thus cannot reach the level of ‘direct’ effects described in the statute.”? 
Moreover, no direct relationship to the United States could be shown for 
either the Government of Libya or any of the several defendant corpora- , 
tions it owned, 


- 


Jurisdiction—state-owned instrumentalities—whether Fo oréign - Sorauaer 
Immunities Act retroactive 


AMOCO OVERSEAS Ou. Co. v. COMPAGNIE NATIONALE ALGERIENNE DE Nii 
GATION, 459 F.Supp. 1242. 
U.S. District Court, S. DN. Ae Sept. 27, 1978. 


In August 1976, plaintiffs, three U.S. corporations, sued a shipping com- 
pany and vessel owned by the Government of Algeria in order to recover 
the value of part of a shipment of crude oil that had not been: delivered 
to plaintiffs and the freight charge on this shortage. Plaintiffs commenced . ` 
their action quasi in rem under state law by seeking to attach funds they 
had deposited to defendants’ credit. On October 27, 1976, the court en- 
tered a default judgment for inquest and referred. the matter to a magis- 
trate for assessment of damages. The court adopted the findings of the 
magistrate, and on March 23, 1977, judgment was entered in the amount 
of $390,229.25, Plaintiffs then found that jurisdiction in the matter had. 
not been perfected. “The court granted theni an extension nunc pro tunc | 
for this purpose. Subsequently, on April 1, 1977, the court. issued an 
amended default judgment. A year later, defendants moved to vacate the | 
default judgment on grounds, inter alia, that the attachment contravened 
the Foreign Sovereign Immunities Act (28 U.S.C. §1610), which became law 
on January 1, 1977, and which bars the use of attachment for the purpose of ~ 


4 


© obtaining jurisdiction over a foreign state or its- ne menee The 


district .court denied defendants’ motion. 

. In a memorandum opinion, District Judge Tenney found that jurisdic- 
tion had been properly established- following the nunc pro tunc order, and | 
that therefore there was jurisdiction without lapse from the time the action 
commenced in August 1976, before the Immunities Act came into effect. 
' The court pointed out that the default judgment for inquest had’ been 
entered and the defendants had been notified of it before the Foreign Sov- 
ereign Immunities Act became effective as law. The court observed that 
the legislative history of the act showed “ DO manifest congressional intent 


"e 


1592 F.2d 673, 676. ald, 677. 
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to permit foreign. governments or their instrumentalities to reopen pro- 
ceedings validly commenced by attachment made prior to the effective 
date of the Immunities Act.” ! | 


| Jurisdiction—status of Panama Canal Zone—mail search—drug trafficking 


Unrrep STATES v. WASHINGTON. 586 F.2d 1147. 
U.S. Court of Appeals, 7th Cir., Nov: 15, 1978. Rehearing and keneens 
en banc denied, Dec. 15, 1978. 


Appellants were convicted in a jury trial of conspiracy to possess cocaine 
with intent to distribute it in violation of 21 U.S.C. §§841(a)(1), 846. 
The cocaine had been sent from the Panama Canal Zone addressed to one 
of the appellants at an Illinois address. When it arrived from the Canal 
Zone at the Miami International Airport, customs agents opened the pack- 
age, found the cocaine, and then repacked the package ‘in such a way as 
to be able to make a “controlled delivery” to the addressee in Illinois. The 
package was delivered to the addressee and was then removed from that 
~ house by the three other appellants, who, after a high-speed chase across 
several states, were arrested in Iowa by agents of the Drug Enforcement 
Administration. On appeal, their convictions were affirmed. 

Appellants argued, inter alia, that the package had been searched ille- 
gally, as mail coming from the Canal Zone was domestic and not subject 
_ to special search. Senior District Judge Campbell, sitting by designation, 
' pointed out: 


' Whatever may-be the status of the Canal Zone vis-a-vis the United 
States for other purposes, it is clear that for purposes of customs and 
entry the Canal Zone is a foreign country. 19 U.S.C. §126. .. . Hence, 
since Fourth Amendment standards are inapplicable to ‘materials 
mailed from abroad, a parcel mailed from the Canal Zone is subject 
to search at its point of entry merely because it enters the United 
States.t 


Jurisdiction—visit and search of American vessel in foreign waters-—hot 
pursuit—Geneva Connon on Territorial Sea and Contiguous Zone 
. of 1958 


UNITED STATES v. CONROY. 589 F.2d 1258, | 
U.S. Court of Appeals, Sth Cir., Feb. 23, 1979. 


Defendants were respectively convicted on charges of either conspiracy 
or both conspiracy and attempt to import marijuana into the United States. 
It appeared that defendants had planned to import marijuana from Ja- 
maica into the United States and had discussed this plan with a person 
who was, in fact,-an informer for the Drug Enforcement Administration 
(DEA). The DEA provided the informer with two electronic detection 
devices (beepers), which he installed on defendants’ ship, the Nahoa, a 
vessel of U.S. registry. After the marijuana was loaded, one of the beepers 
was turned on, which signaled the Dauntless, a Coast Guard cutter that 


1459 F.Supp. 1242, 1248, 1586 F.2d 1147, 1153. 
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was nearby; When about 9.miles of the « coast of Haiti, the cutter R 
the Nahoa to stop; instead, it sailed into Haitian ‘territorial: waters. Re- 
ceiving Haitian approval for visit and search, the master of the Dauntless 
_ ordered: the Nahoa to stop or be fired upon: A subsequent search of the — 
ship revealed 7,000 lbs. of marijuana. ` After the trial, defendants appealed 
their convictions on ‘the grounds’ that their constitutional rights had been 
violated by the boarding and search of their vessel in: foreign waters. 
The court of appeals affirmed the convictions of four of the defendants. 
The case of the fifth defendant was vacated and temanded for oe 
- proceedings. 

At the outset, Circuit jade Rubin found that the installation of the 
beepers on defendants: ship did not constitute a search in violation of the 
fourth amendment because the informer was on board with the acqui- 
escence of the defendants. As there was probable cause to believe that 
the ship would be carrying contraband, the informer could either wear 
the beepers or install them on the ene without nas the defendants’ 
constitutional -rights. 

The court pointed ‘out that the Coast Guard was authorized to board 
and search U.S.-registered vessels on the “high seas and waters over which 
the United States has jurisdiction”. (14 U.S.C. §89(a)) and that this‘ au- 
thority had been. construed to extend to foreign vessels (United States v. 
Cadena, 585 F.2d 1252 (5th Cir. 1978); 73 AJIL 302 (1979)).. The ques- 
tion here, however, was whether this authority also extended to the search 
of U.S. vessels in foreign waters. Nothing in the legislative history of 
section 89(a) reached this- precise situation. Nonetheless, it could be 
inferred from the long-established authority of the Coast Guard to visit © 
- and search U.S. vessels on the high seas that such authority could extend 
to such vessels in foreign waters, provided that the local government 
agreed. Moreover, pursuant to the Geneva Convention on the Territorial 
Sea and Contiguous Zone of 1958 (15 UST 1606, TIAS Nó. 5639; 516 
UNTS 205), to which both the United States and Haiti were party, a war- 
‘ship, a category that would include a Coast Guard cutter, had the right 
of innocent passage (Art. 14(1)), so that the consent of the territorial - 
state would not have been necessary to the search. Circuit Judge Rubin 
said: . 


Indeed, it bears emphasis again that, despite the fact that sistas 
no consent by Haitian authority was required under the terms of the 
treaty, permission was in fact obtained. Therefore, in the ensuing 
search, there was a conjunction of implicit recognition by the United 
States Government of the power of its warship to make the ‘search, and . 
explicit approval of the search by the Haitian government.’ 


. The court continued: 


Even had we been provided no aina by the implicit authori- 
zation granted warships under the treaty, we would still be compelled 
to conclude that the defendants can not assail the: ' legality of the 


1589 F.2d 1258, 1268. 
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‘seizure d their vessel in Haitian waters. Since 1815 it has been es- 
tablished that: redress for improper seizure in foreign waters is ‘not- | 
due to the owner or crew of the vessel involved, but to the foreign 
government whose territoriality has' been infringed by the action. ... 

_ Here, where not even the foreign government complains of the Ameri- 
can assertion of sovereignty over its own vessel, defendants have- no 
basis -for ae unless the seizure was improper on some other 
grounds.” 


Defendants argued that a warrant eer have been obtained . before 


the search. The court, relying upon United States v. Warren (578 F.2d- 


1058 (5th Cir. 1978); 73 AJIL 143 (1979) ) and Cadena, pointed out that 


`. the flight of the Nahoa after being hailed by the Dauntless created exigent 


circumstances that, taken with the antecedent probable cause that. the 
Nahoa was engaged in smuggling, justified the warrantless search. 


- 


Jurisdiction—visit and search of foreign vessel on high seas—Geneva Con- 
_vention on High Seas, 1958—Geneva Contention on Territorial Sea 
_and Contiguous Zone, 1958—Ker-F risbie ene Re ern as 
interpretation of treaties 


Unirep States v. PosraL. 589 F.2d 862.. | | ja o 
U.S. Court of Appeals, 5th, Cir., Feb: 15, 1979.° -` ki 


` Appellants were convicted in a bench trial of conspiracy to import mari- 
juana into the United States and to possess marijuana with the intent of 
distributing it in this country (21-U.S.C. §§963, 846). They were mem- 
bers of the crew of the sailboat La Rosa, which was stopped by the Coast 
Guard at a point 8.5 miles southwest of Upper Matecumbe Key off the 


Florida coast. The attention cf the Coast Guard had been attracted to 


the La Rosa as it had no visible identification. On questioning, appellants 
described the ship as being of Grand Cayman registry, carrying a crew of . 
Australians en route from the Bahamas to Belize. After boarding with 
some difficulty and observing in the course thereof that some of the ship’s - 
papers were being jettisoned by the crew, the Coast Guard. was shown 
the Grand Cayman registration and then left. On relating its suspicions 


of the activities of the La Rosa to headquarters, the Coast Guard was_ - 


ordered to maintain surveillance over the ship. Subsequently, it was 
ordered to board the La Kosa in order to make a customs search. By this 


_. time, the parties were about 16.3 miles off the coast. . During the second 


boarding, quantities. of marijuana were found. Appellants were arrested 


‘. and the La Rosa was brought into port. In appealing from their convic- 


`‘ 


tion, appellants contended that the district court had lacked jurisdiction 


cover them because the second boarding had occurred beyond the 12-mile 


customs limit, and thereky, violated the 1958 Convention on the Terri- 
torial Sea and Contiguous Zone (15 UST 1606, TIAS No. 5639, 516 UNTS ` 


- 205) and the Convention on the High Seas (13 UST 2312, TIAS No. 5200, ; 


450 UNTS 82). The court of appeals affirmed the convictions. 


2 Ibid., citing The Richmond,. 13 U.S. (9 Cranch) 1023 (1815). 
* Text provided by Michael Pearce Dodson, Esq. = 
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Circuit Judge Tjoflat gbsaved that ‘Article 24 of the Convention on the 
Territorial Sea and Contiguous Zone established a 12-mile limit on the 
area in which a territorial, state could. stop a foreign vessel for the purpose- 


_of enforcing the state’s customs, fiscal, immigration, or sanitary laws. 


Article 23 of the High Seas Convention provided for hot pursuit of a for- 
eign vessel from this zone onto the high seas. The court pointed out that- 
Article 22 of the High Seas Convention authorized the interception and 


_ boarding ‘of a foreign merchant ship .on the high seas by a warship (in- 


cluding a Coast Guard cutter) in order to determine the nationality of 
the foreign ship or to determine whether it was engaged in piracy or- in 


. the slave trade. . The first boarding of the La Rosa came within the scope 


of Article 22 in that the Coast Guard properly: sought to verify the ship’s 
registration papers in order to establish its identity. The fact that the 
La Rosa was ‘near the coast, of the United States and that it sought to 


_jettison papers ‘when faced with the boarding, together with other ques- 


tionable acts on the- part of the crew, led to a reasonable suspicion on the 


`` part of the Coast Guard that this was a U.S. vessel that was ayes to 


evade the Coast Guard. 

‘In the opinion of the court, the second 4 boarding and ultimate seizure of 
the La Rosa posed a more difficult problem. There was no evidence of 
hot pursuit within the terms of Article 23 prior to boarding nor did -any 
of the three conditions listed in Article 22 exist so as to warrant boarding. 
The court had to conclude that the second boarding violated Article 6 of 
the High Seas Convention which provides for freedom -of shipping on the ~ 
high seas. 

The question remaineil as to tie effect ot this violation of the convention 


' upon the arrest and subsequent conviction of appellants. Circuit Judge 


2 


Tjoflat noted that according to the Ker-Frisbie doctrine “ [a] defendant 


may not ordinarily assert the illegality of his obtention to defeat the `- 


court’s jurisdiction over him.” ! The court added that “{t]his proposition 
.. is equally valid where the illegality results from a breach.of inter- 
national law not codified in a treaty.”? But following Cook v. United 


States (288 U.S. 102 (1983)) and Ford v. United States (273 U.S. 593 


(1927) ), a court would be barred from asserting jurisdiction over a de- 
fendant who had been seized in violation of a treaty if the treaty were _ 
self-executing or had been implemented as-law by Congress (Whitney v. 


- Robertson; 124 U.S. 190 (1888)). . The Convention with the United King- 
dom for the Prevention of Smuggling of Intoxicating Liquors of 1924 (43 


Stat. 1761, TS No. 685, 12 Bevans 414, 27 LNTS 182) which was at issue 


‘in Cook and Ford was’ held to be self-executing, and it therefore invali- 


dated the earlier statute -under which the seizures in these” cases would 


- have been legal. . 


The court pointed out that as early as 1790, the United States had gidb . 
lished a 12-mile limit for the enforcement of ‘customs laws (1 Stat. 145); 


.1589' F.2d 862,- 873 (footnotes by court t omitted). 
2 2 Ibid. , 2 
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but that in 1935 the smuggling control zone was extended to 62 miles from 
the low-water -mark (49 Stat. 517, 19 U.S.C. §§1701-1711). The 12-mile 
zone established by the 1958 convention obligated the: United States to 
discontinue énforcement beyond the 12-mile contiguous zone. The ques- 
tion was whether that convention clause was selt-executing and should be 
given effect by the courts, in the face of the 1935 statute, to invalidate-a 
seizure beyond 12 miles. 

In considering whether Article 6 of the High Seas. Ceasers was self- 
executing or executory, the court observed that the ‘convention -was ex- 
pressly described in the preamble as being “generally declaratory of estab- 
lished principles of international law.” The court said: 


But the question we must answer is whether by ratifying the Con- 
vention on the High Seas the United States undertook to incorporate 
the restrictive language of article 6, which limits the permissible exer- 
cise of jurisdiction to those provided by treaty, into its domestic law 
and make it available in a criminal action as a defense to the juris- 
diction of its courts. There is nothing in the circumstances surround- 

, ing the formulation and adoption of the Convention that would sup- 
port the conclusion that it did. 


The Convention on the High Seas is a multilateral treaty which has 
been ratified by over fifty nations, some of which do not recognize 
treaties as self-executing. It is difficult therefore to ascribe to the 
language of the treaty any common intent that the treaty should of 
its own force operate as the domestic law of the ratifying nations. 
This is not to say tha: by entering into such a multilateral treaty the 
United States cannot without legislation execute provisions of it, but 
one would expect that in these circumstances the United States would 

_ make that intention clear. The lack of mutuality between the United 
- States and countries chat do not recognize treaties as self-executing 


would seem to call for as much. Here there was no such manifes- 


tation.’ 


The legislative history of the High Seas Convention indicated that it 
had not been intended to supersede existing legislation, consequently, that 
it had not been seen as a self-executing treaty. The court observed’ that 
the High Seas Convention could be distinguished in several regards from 
the 1924 Liquor Treaty. For one thing, the latter treaty was “bilateral 
and established mutual rights end obligations,” * whereas “article 6 of the 
High Seas Convention is a provision of a multilateral treaty, and it imposes 
no reciprocal obligations upon nations where it could not have self-execut- 
ing effect.” 5. The 1924 treaty was limited to one objective, control of the 
smuggling of liquor, whereas Article 6 “is a sweeping prohibition on the 
exercise of jurisdiction against foreign vessels on the high seas. A self- 


executing interpretation would therefore infringe upon the operation and 


enforcement of any law sought to be applied.”* The court also noted that 
the 1924 treaty was designed to obviate British objections to U.S. visit and 
search beyond the 3-mile limit. In the instant case, however, there was 


ê Id., 878. °°. 3 © 4Id. ‘882. 
5 Id., 883. 6 Ibid. 
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no evidence that the Grand Cayman Islands had objected to the seizure 
of the La Rosa. Circuit Judge Tjoflat concluded: 


A self-executing interpretation of article 6 would establish a defense 
to the jurisdiction-of the United States in every case because its pro- 
hibition would be as authoritative as a statute of Congress depriving 
the United States courts of jurisdiction where seizure is effected in _ 

` violation of’ the article. The executory interpretation -we approve 
today leaves to the, injured state the option of deciding whether it 
wishes to object. As we recently intimated in United States v. Cadena, 
585 F.2d 1252, 1261 (5th Cir. 1978)[73 AJIL 302 (1979)], “The vio- 
lation of international law . . . may be redressed by other remedies 
and does not depend upon the granting of what amounts to an effec- 
tive immunity from criminal prosecution to safeguard individuals 
against police or armed forces misconduct.” € 


With reference to other issues raised by appellants, the court found that 
pursuant to 14 U.S.C. §89(a), the Coast Guard was authorized to visit 
and search a foreign vessel beyond the 12-mile limit where there was prob- 
able cause to believe that the vessel was involved in a conspiracy to vio- 
late U.S. law (Cadena; United States v. Warren, 578 F.2d 1058 (5th Cir. 
1978), 73 AJIL 143 (1979) ); that “[t]he United States has long adhered 
to the objective principle of territorial jurisdiction, which holds that it has 
jurisdiction to attach criminal consequences to extraterritorial acts that are 
intended to have effect in the United States, at least where overt acts within 
the United States can be proved”;® that the Miranda warnings were 
properly given; that the postarrest statements made by appellants were 
“properly admissible for nonhearsay purposes”;® and, finally, that the 
second boarding of the La Rosa was within the constitutional requirements 
of the fourth amendment. 


Jurisdiction—visit and search of foreign vessel on high seas—permission 
of state of registry—drug smuggling 


Untrep STATES v. WituiAMs.: 589 F.2d 210, 
U.S. Court of Appeals, 5th Cir., Feb. 6, 1979. 


Defendant was convicted in a. bench trial of conspiracy to import mari- 
juana into the United States (21 U.S.C. §963). It appeared that he was 
a member of the crew of the M/V PHGH, a vessel of Panamanian regis- 
try. This vessel, which was suspected of engaging in illegal drug traffic, 
was observed by the Coast Guard cutter Acushnet hovering in interna- 
tional waters off the coast of Colombia with support boats nearby. As 
the PHGH was also flying a flag indicating trouble aboard, a situation 
corroborated by one of the crew in contact with the Acushnet, the cutter’s 
commander obtained permission from the Panamanian Embassy at Wash- 
‘ington to board. A search revealed 21,680 lbs. of marijuana. After the - 
trial, defendant appealed on the grounds, inter alia, that the Coast Guard 
did not have authority to search a foreign vessel on the high seas and that 


11d., 884, ; 8 Id., 885. 
? Id., 888. ' 
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the search violated the fourth amendment ‘The court of appeals affirmed 4 
his conviction. 
Circuit Judgé Thornberry ei that the an of whether the Coast 


_ Guard had authority to search a foreign vessel on the high seas had been- 


- disposed of in United States v. Cadena (585 F.2d 1252 (5th Cir. 1978); 

= -73-AJIL 302 (1979)). In this case the court found that the boarding ‘had 
been authorized by the Panamanian Government, that the circumstances’. 

` in which the Coast Guard had observed. the ship provided probable cause — 
= for the search, and that defendant had no privacy interest that was vio- 
lated by the search. : 


UNITED KincpoM Case NOTE © 


Extradition—effect of pisike of time—effect upon trial of absence. orn nec- - 
essary, witness—Fugitive Offenders Act, 1967 


Kaxis v, GOVERNMENT OF THE REPUBLIC oF Cyprus. [1978] 2 All E.R. ` 
634. ; 
United Kingdom, Hoa of Lords, May 18, 1978. 


‘Appellant, a Cyprus national and a member of a political faction, was ` 
accused of the murder of a member of a rival faction in April 1973.. He 
- went underground for 15 months, reemerging in July 1974 in order to také ` 
-part in the ouster of the incumbent Government of Cyprus. Thereafter, 
no attempt was made to execute the warrant for arrest outstanding against 
him. In September 1974, he and his family were permitted to emigrate 
to England, The ousted Government returned to power in December 
1974 and issued an amnesty decree which appellant understood applied 
to him. He then visited Cyprus with the permission’ of the incumbent 


HS Government. In October 1975, this Government embarked on a, policy” 


of prosecuting persons who had been in the political. opposition before 

- 1974. The extradition of appellant on the murder charge was requested in 
March 1976. A year later, extradition proceedings began, a delay for © 
which appellant was not responsible. In the course of these-proceedings, 
appellant indicated that he had a- witness who could give him an alibi; 
however, that witness, who had emigrated to the United Kingdom in 
August 1975, was now reluctant to return to Cyprus for fear of political 
pressure from the incumbent Government, as he had also participated in. 
its ouster in 1974. Appellant's extradition was ordered; an application - 
‘for a writ of habeas corpus was denied. Appellant then appealed on’ 
grounds that given the laps= of time since the offense was committed and 
the unavailability of his witness, it would be “unjust or oppressive” 
extradite him to Cyprus (Fugitive Offenders Act, 1967, §8(3)(b), 

‘ Halsbury’s Statutes 283 (3d ed. )). The House of Lords found for appel 
lant. | 


Considering the passage cf time in this case, ‘Lord Diplock said: 


Delay in the commencement or conduct of extradition proceedings 
which is brought about by the accused himsel? by. fleeing the country, 


t = 
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| acele his: whereabouts or.evading arrest. cima in my: view, be - 
` relied:on’as a ground for holding it to be either unjust or oppressive 
to return him. Any difficulties that he may encounter in the conduct 
of his defence in consequence of delay due-to such causes are of his 
own choice and making. Save in most exceptional circumstances it 
would be neither unjust nor oppressive that he. should be required to , 
accept them.. - 


As respects delay which is not brought about by the acts of the’. 
accused himself, however, the question of where responsibility lies 
for the delay is not generally relevant, What matters is not so much 
the .cause of such delay as its effect; or, rather, the effects of those 

_ events which would not have happened before the trial of the accused 
if it had-taken place with ordinary promptitude, So where the appli- 
cation for discharge under s 8(3) is based on the “passage of time” 
under para (b) and not on absence of good faith under para (c), 

_ the court is not normally concerned with what could be an invidious 
task of considering whether mere inaction’ of the requisitioning gov- 
ernment or its prosecuting authorities which resulted in delay was 
blameworthy or otherwise.* _ 


It was evident that the- prosecuting authorities in Cyprus | had known of 
the whereabouts of appellant both in Cyprus and in the United Kingdom 
-before the departure of his witness to the United Kingdom; indeed, appel- 
lant had had governmental approval to visit Cyprus and to return to the 
United Kingdom: - Had prosecution been undertaken in that period,~appel- 
lant’s witness would have been available to him, which would have testified 
to the fairness-of the proceedings. The departure of the witness from 
Cyprus and his refusal to return in order to participate in the trial led to 
the conclusion that the effect of the delay in prosecuting appellant would 
` be to prejudice appellant’s case were he to be PORE sOnoW mE: extra- 
dition. 

Lord Keith ‘of Kinkel, jae took the view that the seriousness of 
‘the charge outweighed ‘the considerations as to on passage of time or the 
oe of the deprivation of alibi evidence. - - 


CORRECTION 


In the Federal Republic of Germany: case notes that appeared in‘ the 
April 1979 issue of the Journal, the. first sentence of the quotation from 
In the Matter of the Republic of the Philippines (46 BVerfGE 342), at 
page 306, should read as follows: 


Execution of a judicial order, issued by virtue of a TTT a 
act (acta iure gestionis) of a foreign state, against assets of that state 
which are present or located within the territorial jurisdiction of the 
forum state is not permissible without the consent of the foreign state, .: 

-to.the extent that such assets at the time of the levy are used for 
governmental purposes. 


1 [1978] 2 ‘All E.R. 634, 638-39, ~ 


“ 


CURRENT DEVELOPMENTS 


THe SECOND INTER-AMERICAN SPECIALIZED CONFERENCE 
ON PRIVATE INTERNATIONAL LAW 


Twenty members of the Organization of American States (OAS) sent 
delegations to the Second Inter-American Specialized Conference on Pri- 
vate International Law (CIDIP-II) in- Montevideo, Uruguay, from April 
23 to May 8, 1979. CIDIP-—II was convened to continue the work of the 
First Specialized Conference on Private International Law which was held 
in Panama in January 1975 and at which six Inter-American Conventions 
were approved by the participating OAS members.* 

At the conclusion of CIDIP-II, the participating nations approved 
seven new Inter-American Conventions in the field of private international 
law: Convention on Conflict of Laws Concerning Checks; Convention on 
Conflict of Laws Concerning Companies; Convention on Extraterritorial 
Validity of Foreign Judgments and Arbitral Awards; Convention on Proof 
and Information Regarding Foreign Law; Convention on Execution of 
Preventive Measures; Convention on Domicile of Natural Persons in Pri- 
vate International Law; and Convention on General Standards of Private 
International Law. In addition, CIDIP-II approved a Protocol to the 
Inter-American Convention on Letters Rogatory which was adopted at 
CIDIP-I in Panama.’ 

. While each of the Inter-Amer.can Conventions approved. in Moritevideo 
will be of interest to practitioners and scholars, readers of this Journal will 
have a special interest in the Protocol to the Inter-American Convention 
on Letters Rogatory. This protocol began as a U.S. “initiative. to clarify 
certain of the provisions of the CIDIP-I Convention on Letters Rogatory 
and to incorporate additional measures in the convention. regime that 
would facilitate judicial assistance among inter-American states. The U.S. 
delegation stated at CIDIP-II that, if a protocol could be successfully 
negotiated, the United States would consider adhering to the convention 
and protocol with a reservation zo the effect that the convention would be 
applicable between the United States and only those nations that also 
adhere to the protocol.’ 

The U.S. draft-of the protocol was extensively revised and improved 
by the CIDIP-II delegations. As finally approved, the protocol concerns 


= lFor the text of the 6 Inter-Amszican Conventions approved at Panama, see 14 
ILM 325 (1975). 

2 The text of those documents approved at Montevideo will be published in Inter- 

` national Legal Materials when they are finally prepared for publication by the Organiza- 

tion of American States. 

3 The United States also made clear that it would make the ervarin which is per- 
mitted under Article 2(b) of the Convention on Letters Rogatory. This reservation | 
would limit the scope of the conventicn to service (“performance of procedural acts of 
a merely formal nature”) -and exclude the provision in the convention on taking of evi- 
dence and obtaining of information abroad. 
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only service abroad of procedural acts (pleadings, motions, orders, and 
subpoenas) and requests for information that are made by a judicial or 
administrative authority of one state to such an authority in another state. 
The protocol would facilitate judicial assistance under the Convention on — 
Letters Rogatory by requiring states party to the convention to designate 
a central authority and notify the OAS General-Secretariat of such desig- 
nation; by limiting the translation requirement under the convention to — 
the text of the letter rogatory, the notice of essential information accom- 
panying the letter rogatory; and the complaint or pleading that initiated | 
the action in which the letter rogatory was issued; by accepting a court 
seal for copies of pleadings and other court papers accompanying the 
letter rogatory rather than requiring full authentication’ of such docu- 
ments; by providing for notification to the OAS General Secretariat of the 
official languages of a state party; and, finally, by establishing a require- 
ment to use forms set forth in the protocol for the letter rogatory, the 
notice of essential information, and the certificate of execution. 

Unlike the regime for judicial assistance established under the Hague 
Convention on Service Abroad of Judicial and Extrajudicial Documents . 
in Civil or Commercial Matters, the OAS Convention with the protocol 
would provide for transmission of letters rogatory through the central. 
authorities of both the state of origin and state of destination and would 
requiré the party requesting -the letter rogatory to pay those costs nor- 
mally payable by parties under the local law of the state of destination 
(other than costs for the services of the central authority and the judicial . 
or administrative authorities of the state of destination). However, the 
protocol includes a procedure that provides for prepayment of costs (or 
designation of a local person to guarantee their payment) and requires 
execution of the letter rogatory without delay for the collection of any 
outstanding costs payable by the requesting party. Under the conven- 
tion, the legalization of the letter rogatory~and accompanying documents 
is not required if the central authority. (in the case of the United States, 
the Department of Justice) transmits them. This would be the case under - 
the protocol. 

CIDIP-II also adopted a number of E concerning future sub- 
stantive work of the OAS in the field of private international law. One of 
these concerned the U.S. proposal for a Protocol to the Inter-American 
Convention on Taking Evidence Abroad. This protocol was designed to 
clarify and facilitate the application of the Taking Evidence Convention 
that was adopted in Panama at CIDIP-I. The conference approved a 
resolution calling for the General Assembly of the OAS to. instruct the 
General Secretariat through its Bureau of Legal Affairs to appoint experts 
to work with the Bureau in making studies and preparing pertinent docu- 
ments on the Taking Evidence Protocol. The resolution also provides for’ 
the Bureau to convene a meeting of experts to examine the studies and 
revise the protocol with a.view to its submission to a future Inter-American 
Specialized Conference on Private International Law after receiving the 
comments of the Inter-American Judicial Committee. 
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Two other relations also dealt with furthér work on subjects that were m 
considered at CIDIP-II. One resolution calls for the OAS General As- 
semblý to. place international maritime transportation of goòds and per- 
sons as a priority item on the agenda for a future Specialized Inter- 
American Conference on Private International Law. This resolution also | 
asks the OAS.Bureau of Legal Affairs to undertake studies of problems of 
conflict of laws and of jurisdiction, as well as of the unification of sub- 
stantive rules on international maritime transportation of goods and per- 
sons. The other resoluticn concerns personality and capacity in private 
international law, and requests the OAS General Assembly to order an` 
exhaustive: study of the. legal regime in force in member states on this 
subject as it relates to physical persons and juridical persans.. Depending 
.-on the results, the resoluticn foresees inclusion of the ede on the’ oa 
of a future OAS Conference. 

Finally, CIDIP-IT passed:a resolution that ‘urges the convening of a ~ 
Third Specialized Conference on Private International Law. This resolu- 
tion also recommends the institutionalization of CIDIP within the OAS so 
that the conference will be held every 3 pee . 


l Perer D. Tooter: i 
„~ Of the District of Columbia and New York Bars- | 
oe ore = Member, U.S. delegation. to. CIDIP-II 


- 


THE THIRTY-FIRST SESSION OF THE INTERNATIONAL Law COMMISSION 


The 31st session of the International Law Commission of the United 
Nations met at the Commissions permanent seat in Geneva from May 14. 
to August 3, 1979, under the chairmanship of Milan Sahovi¢. To replace 
three members who had been elected Judges of the International Court of 
Justice, the Commission .elected Jens Evensen (Norway), Boutros Boutros 
Ghali (Egypt), and Julio Barboza (Argentina). 

_ The principal items of. the agenda were state rapousib ii, succession . 
of states in respect of matters other than treaties; treaties concluded be- 
tween states and international organizations or between two or more inter- ` 
' national organizations; the law of the nonnavigational uses of inter- 
national watercourses; jurisdictional immunities of states.and their~prop- - 
erty; review of the multilateral treatymaking process; and the status of : 
the diplomatié courier and the diplomatic bag not aecompemed by ee 
. matic courier. i 

State Responsibility . 

As the Commission put it at its 30th session: 


The object of the current work of the International Law Commis- 
sion on State responsibility is to codify the - rules governing State 
responsibility as a general and independent topic. The work is pro- 

` ceeding.on the basis of two decisions of the Commission: (a) not to- 
- limit its study of the topic to a particular area, such as responsibility 
for injuries to the person or property of aliens, or indeed any other 


a“ 
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area; (b) in codifying the rules governing international responsibility, . 
not to engage in the definition and codification of the “primary” rules ~ 
whose breach entails responsibility for an internationally wrongful 
act.? . ie 


"e 
net 


The Commission accordingly has been concentrating . on rie definition . 
of general rules governing international responsibility of the state for 
wrongful acts, rules which may be described as “secondary,” in that they 
are aimed at determining the legal consequences of failure to fulfill obli- . 
gations established by the le rules. The Commission has pro- 
ceeded on the premise that it “is one. thing to state a- rule and the content 
of the obligation it imposes, and another to determine whether that’ obli- 
gation has been. breached and what me consequences of the breach 
must be.” ? 

Under the plan of work adopted by T Ganson, part I of its draft 
articles deals with the origin of international responsibility: on what 
grounds and under what circumstances a state may be held to have com- 
mitted an. internationally wrongful act that is a source of. international 
responsibility. At its 31st session, the Commissior completed chapter: IV 
of part I by adopting an article on the responsibility of a state for an 
internationally- wrongful act of another state, and began work on the last — 
chapter of this part, on circumstances precluding wrongfulness. It took 
up prior consent of -the injured state, legitimate application of counter- 
measures in respect of an internationally wrongful act, force majeure and 
fortuitous event, and distress. Next year it plans to complete its first 
reading of part I by addressing state of emergency and self-defense. At 
the 1979 session, the Commission worked on the basis of reports put in 
train by the Commission’s former special rapporteur, Roberto Ago, before 
his election as a Judge of the International Court of Justice. At the 
conclusion of the session, Willem Riphagen was appointed special rappor- 
teur for the topic of-state responsibility. 

Normally, as the Commission in its first article of the draft articles on 
state responsibility holds, “Every internationally wrongful act of a State 
entails the international responsibility of that State.” Exceptionally, how- 
ever, an internationally wrongful act committed by a state entails the 
responsibility of a state other than that to which the act_is attributable. 
The Commission dealt. with this circumstance in Article 28, which- provides 
that an internationally wrongful act committed by a state either in a field 
of activity in which it is subject to the power of direction or control of 
another state, or as the result of coercion exerted by that other state to 
secure the commission of 'that act, entails the international responsibility. . 
of that other state. 


1 Report of the PETE, Law Commission on its thirtieth session, [1978] 2 Y.B. 
Inti. L. CoMM’N, pt. 2, at 74. , 

2 Id. at 75. 

2 These articles on state responsibility appear in the Report of the International Law 
Commission on its. thirty-first session, at ch. III, 34 UN GAOR, Supp. (No. 10), UN 
Doc. A/34/10 (1979) {hereinafter cited as sie ILC. Report]. 
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The Commission then turned to chapter V, “Circumstances precluding 
wrongfulness.” That chapter proceeds on the premise that, when certain ` 
specified circumstances (such as prior consent of the injured state) are 
present, the wrongfulness of the act of the acting state is precluded be- 
cause, in that specific casz, by reason of the special circumstances inter- 
‘-vening, the state taking the action is no longer obliged to act otherwise. 
This provision does not apply if the obligation arises out cf a peremptory 
norm: of general internaticnal law. 

On the question of cons2nt, the Commission held that if a state’ (or any 
other subject of international law) consents to the commission by another. 
state of an act which, without such ‘consent, would constitute the breach 
of an international obligation toward the frst state, that consent is tanta- 
mount to an agreement between the two subjects which makes the obliga- . 
tion inoperative in the particular case in question. (However, where 
- there are peremptory rules of international law that permit of no deroga- 
tion by agreement of the parties, the consent of the state having the sub- 
jective right infringed will not be able to render inoperative, even in a 
specific case, an obligation created by those rules.) Thus, the entry of 
foreign troops into the territory of a state would normally be a serious 

violation of international law, but it is lawful if it occurred at the request 
or with the agreement of the state. Similarly, if the police of one state 
conduct an arrest on the territory of another, normally that would con- 
stitute the breach of an international obligation toward the territorial 
state. But such an arrest is not wrongful if the territorial state consents 
to it. The Commission held that the consent of the state must be valid 
in international law (e.g., a consent given under the threat of invasion 
would be ineffective), clearly established, actually expressed and not pre- 
sumed, internationally attributable to the state, and anterior to the com- 
mission of the act to which it refers. Moreover, consent can be invoked 
only within the limits intended by the state expressing the consent and for 
the period of time it sets. 

The Commission next dealt with what might be termed nonforcible re- 
prisals. Under Artiéle 30 on countermeasures, an act of the state, although 
not in conformity with what would be required of it by a binding inter- 
national obligation towarc another state, is not internationally wrongful 
if it constitutes the application to that other state of a measure permissible 
in international law as a reaction to an international offense the latter state 
previously committed. The countermeasure must be legitimate, that is, 
permissible under internacional law and taken in accordance with the 
conditions laid down in international law; accordingly, it cannot involve 
armed force. However, economic reprisals, designed to inflict punishment - 
or to secure performance and commensurate with the injury suffered, 
would in some circumstances be permissible in reaction to an international 
offense by another state. As in the case of consent, the circumstance 
precluding the wrongfulness of the countermeasure is constituted by the 
prior conduct of the state that enjoys the benefit of the obligation. The 
Commission noted that the terms “countermeasures” and “measure” used 
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in the article refer both to- action by a state within the framework of 
sanctions ordered by a competent international organization on the basis 
of the rules by which it is governed and to action that a state is authorized 
to take, under general international law, in reaction to an internationally 
wrongful act committed against it by another state. 

The Commission then turned to situations .of force majeure and fortui- 
tous events. It concluded, on the basis of its examination of state practice 
and doctrine, that there is a well-established principle of international 
law that an act of a state not in conformity with what otherwise would be 
required of it by an international obligation does not constitute an inter- 
nationally wrongful act of that state if, as a result of a situation of force 
majeure or fortuitous event, the state is in a position of material impossi- 
bility of acting otherwise or of realizing that it is not acting in conformity 
with the obligation. The force majeure must be irresistible and the occur- 
rence of the external event must be unforeseen; the state must have no 
possibility of escaping the effects of such a force or event. Nor may the 
state, intentionally or negligently, have contributed to the occurrence of 
the situation of material impossibility. Where an obligation cannot be 
performed for reasons of force majeure or fortuitous event, the obligation 
subsists but is made inoperative in the case in point, either definitively or 
temporarily. 

Finally, the commission adopted Article 32 on distress, which precludes 
wrongfulness if the author of the conduct constituting the act of a state 
that would otherwise not conform to its international obligations had no 
‘other means, in a situation of extreme distress, of saving his life or that 
of persons entrusted to his care. But the state in question must not have 
contributed to the occurrence of the situation of extreme distress, and the ` 
conduct in question must not have been. likely to create a comparable or 
greater peril. The Commission noted that, in international practice, “dis- 
tress” as a circumstance precluding wrongfulness of an otherwise wrongful 
act of the state has been invoked and recognized primarily in cases involv- 
ing the violation of the territory of another state, particularly the airspace 
and sea of states. For example, the pilot of a military airplane lands 
without authorization on foreign soil to avoid an otherwise inevitable 
disaster. 


State Succession 


- At its 3lst session, the Commission completed preparation and revision, 
on first reading, of a set of draft articles on succession of states in respect 
of matters other than treaties. Actually, the scope of the draft articles is 
narrower than that title indicates, for at an earlier stage the Commission 
had found that. aspects of the subject, such as those involving acquired 
rights, were too controversial to permit codification or progressive devel- 
opment. `The draft articles adopted in 1979, on the basis of a series of 
reports prepared by the Commissions special rapporteur, Mohammed 
Bedjaoui, are confined to succession of states in respect of state property, 
state debts, and state archives. 
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The only new articles adopted in , 1979 concern archives (they are re- 
.ferred to as Articles A and C, pending a decision as to where in the 
articles they should be placed). There was, however, a measure of con- 
densation and revision of articles adopted at previous sessions. The scope 
of this reportorial note dces not permit analysis ofthe 25 articles adopted 
on: first reading, 23 of which were essentially dealt with at earlier ses- 
sions. The Commission has recommended to the General Assembly that 
these articles be circulated to states for comment, in the light of which a 
second reading will be undertaken. 

However, attention mey be drawn to what probably. was the- most . 
notable of the revisions upon which the Commission agreed in 1979, that 
of Article 16 on state debt. When the Commission initially treated, this 
article in 1977, it provisicnally adopted the following text: “For the pur- 
poses of the articles in the present Part, ‘State debt’ means any [inter- 
‘ national] financial obligation which, at the date of the succession of States, 

-is chargeable to the State?” The bracketed word “international” was dis- 
agreed. Advocates of including it wished to limit “State debt,” as that 

term is employed in the draft articles, to debt between states or between 
_ states and other subjects of international law such as international organi- 
zations; they wished to exclude state debt owed to individuals and cot- 
porations, foreign and domestic. The majority of the Commission main- 
tained that such sweeping exclusions, which could in many cases embrace 
the bulk of a state’s debt, were supported neither by state. practice nor by 
economic good sense. The article as adopted in 1979 reflects the majority 
view. 

Certain other provisions of the draft audes and passages of their com- 
mentary (such as Article 20 on newly independent states) did not attract“ 
the full support of other quarters of the Commission, essentially on the 
` ground that they were seen as evidencing an approach which, while it-had 
support in some controverted resolutions of the General Assembly, was 
not uniformly justified and was not reflected in positive international law. 


Treaties Concluded Between States and International Organizations or 
Between Two or More International Organizations 


The Vienna Convention on the Law of Treaties is edad to treaties 
between and among states; the law of treaties to. which international | 
organizations are party was left for subsequent codification. At its 31st 
session, the International Law Commission advanced far toward com- 
pleting a first reading of an adaptation of the Vienna Convention to 
treaties to which international organizations are party, adopting Articles ' 
39 to 60 of a draft set of articles, on the subjects of amendment and modi- 
fication ‘of treaties, and invalidity, termination, and suspension of treaties." 

Many articles of the Vienna Convention were transferred to these draft 
_ 4 These articles appear in the 1979 ILC Report at ch. I. 

- 5 Report of the International Law Commission on its twenty-ninth session, (977) 


2 Y.B. Int’L L. Comm'n, pt. 2, at 59. 
61979 ILC Report, ch.. IV. 
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ads with minor eiai of wording: some were: adopted: verbatim. A. 
few articles, particularly Articles 45 and 46, raised. questions ‘concerning 
the relatively restricted international capacity of international organiza- 
tions as compared with that of states. These questions were resolved in- 
ways that do not fundamentally depart from . the ‘comparable provisions 
of the Vienna Convention.. The Commission anticipates completing its © 
first reading of the whole set of draft articles at its next. session. 


-+ 


_ The Law of the N onnavigational Uses of I nternational Watercourses 


Unlike the. three subjects discussed above, on which the Commission 
has been engaged for soine years, work on international watercourses is. 
at an early stage. In 1975 the-Secretary-General invited states to comment 
on a questionnaire prepared ‘by the Commission which asked about the 
appropriate scope of the definition of an international watercourse, par- 
ticularly whether. the concept of an international drainage basin is the. 
‘appropriate basis for a study of the legal-aspects of the nonnavigational 
uses of international watercourses. The ‘Commission also set forth an 
outline of fresh water uses as the basis of its study (specific agricultural, 
economic and commercial, and domestic and social uses). In reply, 26 
states, while largely accepting the outline of uses, divided on the problem 
of ‘the definition of an international watercourse. Roughly half favored 
taking the drainage basin, .i.¢.; the international river itself, plus its tribu- 
taries, plus the underground water that drains into the basin, whether or’ 
not such tributaries and ground water. stem from only national territory. 
The other ‘half favored. confining the Commission’s consideration to the 
definition of an international river found in the Final Act of the Congress. 
of Vienna of 1815: rivers that divide or traverse two or more states, i.e., ` 
contiguous and successive international . rivers. 

In 1976, when the Commission discussed these replies on the basis of 
a- report prepared by its first special rapporteur’ on the subject, Richard D. 
Kearney, it decided to proceed with the formulation of general principles 
applicable to legal aspects of the uses of international watercourses, while 
_ deferring a decision on the scope of the international watercourse. Prob- 
lems of flood control, erosion, and. sedimentation were to be included in 
its study, as well as the interaction between navigation and other uses. 
Problems of pollution would be dealt with i in connection with the particu- 
lar uses that give rise to it.. 

- At the:3ist session, the Commission returned to the abet on the basis ` 
of a report submitted by the successor special rapporteur. He proposed that 
' the Commission endeavor to bridge the gap between the diversity among 
particular international watercourses, on the one hand, and the desirability of 
evolving universal principles bearing upon the uses of international water- . 
courses, on the other, by drafting a framework convention that would contain 
general principles, to be combined with user agreements among the states of 
particular watercourses that would set forth-more refined obligations cali- 
brated to the characteristics and needs of that watercourse. ue general 
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principles would be mainly derived from a study of the particular uses of 
international watercourses and would respond to the physical characteristics 
of fresh water. As an illustration of his approach—as food for thought 
rather than consumption—the special rapporteur proposed ‘ten articles. 
The first seven indicate the proposed structure of the draft; the last three 
concern one substantive area of proposed obligations, the collection, 
sharing, and funding of watercourses data.’ 

The Commission’s reactions to this approach were mixed, but support 
for the concept of a framework convention to be combined with user 
agreements predominated. Some members of the Commission believed, 
however, that the nexus between the framework convention and user 
agreements required reconsideration. Moreover, in the view of some 
members, the proposed draft articles on data collection and exchange 
went too far; they considered that states could not be obliged to collect 
and exchange watercourses data regardless of circumstances, and pre- 
ferred to leave such arrangements to user agreements. A number of 
members, while agreeing that the question of the definition of an inter- 
national watercourse could be deferred, expressed support for adopting 
the international drainage basin as the basis of the Commission’s work. 
Others differed, preferring to confine the subject to contiguous and suc- 
cessive international rivers; and a few of them criticized the draft articles 
proposed on the ground that they lent themselves to the drainage basin 
approach even if they did not adopt it. Opinions also differed on the 
direction of the next report of the special rapporteur. Some members took 
the view that he should proceed to address specific uses in detail, such 
as irrigation and power production; others advised that ‘he next take up - 
general principles of law applicable to watercourses in their variety 
of uses. l 


Jurisdictional Immunities of States and Their Property 


At its first session in 1949, the International Law Commission drew up 
a provisional list of 14 topics selected for codification, including one en- 
titled “Jurisdictional immunities of States and their property.” In 1977 the 
Commission considered possible additional topics for study and recom- 
mended that active consideration be given to that of jurisdictional immu- 
nities, in view of its practical importance and suitability for codification 
and progressive development. In 1978, the General Assembly having 
agreed with that recommendation, the Commission appointed Sompong 
Sucharitkul as special rapporteur on the subject. 

At the 1979 session, the Commission considered a preliminary report 
on the topic, which surveyed its history, source materials, and essential 
content. Principal issues were identified, but solutions for them were not 
offered. It was agreed that the special rapporteur should continue his 
study, initially concentrating on the substantive contents and constitutive - 
elements of the general rules of jurisdictional immunities of states. The 
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question of immunity from execution of judgment would be left aside for 
the time being. The expression “jurisdictional immunities” was under- 
stood to cover exemptions from the exercise of various types of govern- 
mental power by the territorial authorities, including the judicial power 
and executive and administrative power. It was thought that the scope 
of the topic could be so delineated as to exclude from the study certain 
matters such as the act of state doctrine and other internal law questions. 
The impact of the widening functions of the state on the complexities 
of the law of state immunities was noted; it was agreed that the greatest 
care would have to be exercised in treating the problem of the divisibility, 
of the functions of the state. The Commission decided to seek further 
information from governments by questionnaire. 


Status of the Diplomatic Courier and the Diplomatic Bag Not Accom- 
` panied by Diplomatic Courier; Relations between States and Inter- 
national Organizations 


On the basis of a report of a working group on the diplomatic bag and 
courier, the Commission decided to appoint a special rapporteur on the 
topic (Alexander Yankov), who was entrusted with the preparation of a 
set of draft articles. The Commission found that there are a number of 
issues relating to the courier and bag on which existing conventions con- 
tain no provisions and several issues on which, although there are some 
relevant provisions in existing instruments, further elaboration is desirable. 

The Commission also appointed Leonardo Diaz-Gonzalez as special 
rapporteur for the topic, “Relations between States and International Or- 
ganizations (second part of the topic),” to succeed Abdullah El-Erian. 
He will study the subject of the status, privileges, and immunities of inter- 
national organizations and their officials, with a view. toward preparing 
draft articles that will complement those incorporated in the Vienna Con- 
vention on the Representation of States in Their Relations with Interna- 
tional Organizations of a Universal Character. 


Review of the Multilateral Treatymaking Process 


Finally, the Commission adopted a report on the multilateral treatymak- 
ing process, as a contribution to a larger report on that subject which the 
Secretary-General has been directed by the General Assembly to prepare.® 
In the Commission’s view, the techniques and procedures provided in the 
Statute of the Commission, as they have evolved in practice during a 
period of three decades, are well adapted to the Charter objective of “the 
progressive development of international law and its codification:” The 
Commission’s analysis in support of that conclusion is set out in detail. 


STEPHEN M. SCHWEBEL 
Board of Editors 
Member, International Law Commission 


9 The International Law Commission Report of the Working Group on Review of 
the Multilateral Treaty-making Process, UN Doc. A/CN.4/325 (July 23, 1979). 
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Legal Problems of I nternational Economic Relations. Cases, Materials 
_ and Text: By John H. Jackson. St. Paul: West Publishing Co., 1977. 
Pp. 1097. Index. Documents Supplement, 436 pages. : 


International Economic Law, 6 vols. (International Privcte. Trade, Inter- 
_ national Private Investment, Trade Controls for Political Ends, The 
International Monetary System, Tax Aspects of International Transac- 
tions, and Public Controls of International Trade, approximately 3400 
pages ). By Andreas F. Lowenfeld. _ New. York: Matthew Bender. i 


International economic law has birgeoned since World War II. While 
it was not unknown before then, it acquired scope and depth as govern- 
ments became more involved with each other economically and created a . 
number of institutions and agreements to regulate and to promote in- 
creased trade, investment, and- monetary. stability. On the heels of this 
development, the synthesizers began to organize what had occurred so as 
to allow the public, officials, iid students to get their minds around the 
problems of international economic activity and the economic and legal 
solutions that governments ‘and industries were attempting to work out. 

No general international economic law text has emerged so far, but a 
growing number of monographs on its various segments, ig., trade, mone- 
tary affairs, have appeared and a variety of instructional materials—~- 
“course books” rather than “casebooks’—have been published during the 
past 15 years. The latest course books are those under review, by ‘two 
of our leading scholars, John Jackson of the University of Michigan Law _ 
School and Andreas Lowenfeld of New, York University Law School. ` It 
should be added that while both books are designed primarily for use in 
, law courses, they are also intended to serve as important aids to practi- 
tioners and officials required to. deal with new problems in the fields čov- 
ered. Both Jackson, who served as General Counsel to the Special Repre-. 
sentative for Trade Negotiations during congressional consideration of the 
Trade Act of 1974, and Lowenfeld, who for a time was. Deputy Legal 
~ ‘Adviser. of the State-Department, have excellent credentials to this end. 
Jackson’s book is the more traditional in format. His materials consist 
_of some court cases, some administrative agency actions, and excerpts from 
_ congressional committee reports, investigatory commission reports, eco- 
- nomics textbooks, treatises. law journal articles, congressional testimony, etc. 
~ —in short, the instructional materials that more and more have tended to- 
replace the old-fashioned “casebook.” One reason, of course, is the pau- 
city of cases in this area of the law, but another is the much greater impact 
on law generally of statutory material and what goes into the making and 
effectuation of a statute. These days even a contract or a sales casebook 
resembles Jackson’s more than it-resembles the old Williston. 

Jackson organizes his material around two general divisions: the legal: 
structure of the regulation of international economics, and -the regulatory, 
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- principles denas and their spplication: Under “legal structure” he 
first touches lightly on the general theory of comparative advantage and 
the basic tools of conducting trade, such as the sale and financing transac- 
tions, and the settlement of private disputes. He then deals with two: 
national legal structures, the United States and the European Economic . 
Community, in terms of their domestic constitutional divisions .of powers 
‘over international trade. There follows his “constitutionally” , oriented . 
approach to two international organizations, the International Monetary 
Fund and the. General Agreement on Tariffs and Trade. This part occu- 
pies 432 pages and serves as a backdrop to the second part of .the book. 

Part -II, the remaining 640 pages, is devoted to an explication of the 
regulatory principles and their application. These‘ are treated in 12 sepa- 
rate chapters dealing with:-Import Restraints; Nondiscrimination and the 
-= Most-Favored-Nation Clause; The ‘National Treatment Clause and Non- 

tariff Barriers; Adjustment to Imports and Safeguards Against ‘Injury (Es- 
cape Clause); Response to Foreign “Unfair” Actions; Monetary Affairs and 
Trade Policy: Operation of the IMF; Export Controls and their Uses: 
Access to Supply; National Security;, Political Use of Trade Controls, Oil 
and, Rhodesia; Commodity Problems and Agrictiltural Goods; Trade Pref- 
erences for Developing Countries; and Nonmarket Economics, State 
Trading and International Economic Regulation. ! 

Jackson fully understood when he set out to frame his course: book, as 
had others'before him; that there were two overlapping problems: pre- l 
paring such a book “is like trying to describe a landscape while looking 
out the window of a moving train—events tend to move faster than one 
can describe them” (p. xv); and “there is no generally agreed subject 
matter selection for this course.” Accordingly, he had to select and -de- 
scribe as best he could, using his own preferences and values. These 
would differ from those of others, but so long as his choices of material 
helped in understanding the issues and their wider connotations, he could ` 
not be faulted. I believe he has been: successful in this task. 

This does not mean that. I would have made the -same choices or that 
I would teach the course in precisely the way his course book is organized. 
On the choice of materials, the ‘absence of any treatment of international 
-~ antitrust is difficult to understand. While I make -no special point of the 
companion omission of aviation and shipping because to deal with these 
requires at least a volume, antitrust-has much wider implications for trade 
policy and regulation and can be encompassed within a course ‘book of 
this general size. Cartel and combine private regulation of international 
trade is the other side of the coin to governmental regulation of imports. 
While I believe it is unwise to give antitrust a full third of a course book, 
as did Fulda and Schwartz in their Regulation of International Trade and 
Investment (Foundation Press, 1970), to ignore it completely results in a 
distortion of the landscape sought to be described, whether one’s. emphasis 
is on trade or investment, or a combination of the two. 


1 Reviewed in 65 AJIL 232 (1971). 
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gain the omission of any treatment of the problems of investment— 
right of entry, standards of treatment for enterprises permitted to enter, 
expropriation, i.e., Article VII and related provisions of the U.S. Friend- 
ship, Commerce and Navigation Treaties—seems to undercut the over- 
arching title of the book. Perhaps “International Trade Law” would have 
been closer to what Jackson actually covered. 

Having said that, it may seem to be pure nitpicking to point out that 
within the import restraint area there is no treatment of patents and the 
special regulatory methoc, exclusion of infringing imports (section 337 
of the Tariff Act of 1930, as revised in the Trade Act of 1974), which is 
used to police them. In view of the relatively frequent use of this device 
in recent years, and its sorry inner history of protectionism, some treatment 
would appear to have been useful, even if not essential. 

So far as teaching this legal area is concerned, everyone has his own 
slant. Whether one is comfortable teaching four hundred pages of the 
constitutional principles of the national and international systems before 
getting into specific problems of import regulation, or whether one prefers 
to deal with them interstitially in connection with those regulatory prob- 
lems, depends on the teacher. 

As for the actual materials themselves, apart from their scope, as of 
the time of writing (1976) they were about as timely as one could get. 
Since then, of course, there have been the inevitable major legal changes . 
exemplified by the various codes on nontariff barriers of the recently con- 
cluded Multilateral Trade Negotiations, and last year’s Arab boycott legis- 
lation in the United States. But these are normal in areas of law such as 
this. First editions, indeed any editions, of public law books are bound to 
have short lives. 

Pedagogically speaking, and substantively as well, it has been mystifying 
to me why more course book writers have not used the United States 
Treaty of Friendship, Commerce and Navigation as the organizing matrix 
for the international economic law course. All the. subjects covered by 
Jackson, as well as those not covered, are ramifications of various clauses 
of this instrument of American trade law, as the FCN Treaty has been 
broadened over the years to reflect growing eccnomic intercourse among 
nations and enterprises. 

None of these observations, however, affect my judgment that Jackson’s 
book is most valuable both as a course book and as a research tool. It 
deserves an honored placa in the legal literature in the field. Jackson's 
strength is in the trade area, as his fine treatise, World Trade and the Law 
of GATT (1969), so clearly shows. That his course book reflects and again 
demonstrates this great strength is not surprising. It is nonetheless most 
gratifying. 

In 1968 and 1969, Lowenfeld, in collaboration with Abram Chayes and 
Thomas Ehrlich, edited a new kind of course book, International Legal 
Process,? which attempted to encompass, and at the same time extrapolate 


2 A. CHAYES, T EHRLICH, & A. LOWENFELD, INTERNATIONAL LEGAL PROCESS: 
MATERIALS FOR AN INTRODUCTORY Course. Reviewed in 64 AJIL 213 (1970). 
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from, traditional international law. Eclectic in its choice of materials, it 
was organized around a number of problems considered in substantial 
depth as they unfolded in the real world, such as the Cuban missile crisis 
(for the law on the use or threat of force) and the Bahia de Nipe case ` 
(for the law of sovereign immunity from suit and attachment). ~ The 
basic method was to present specific materials that set out the facts of a 
particular occurrence, moved toward its resolution through an examination 
of competing claims and legal arguments, and then broadened the focus 
to whatever legal generalizations seemed warranted or insightful. 

This inductive method for teaching international law has major strengths 
and certain weaknesses. The strength resides primarily in the emphasis: 
put upon the evolution of cases in international relations, rather than the 
somewhat static recitations found in national or international court de- 
cisions. While this strength is not limited to the international legal field— 
many course books in domestic legal’ fields have been moving experimen- 
tally in the same. direction—the method can be quite informative to the 
neophyte law student who happens to have had minor exposure to the | 
realities of international relations. It also tends to involve the student 
as a participant, emphasizing choices at each fork in the road; he may see 
himself as an actor rather than a passive recipient of congealed wisdom - 
or doctrine. Moreover, the types of materials used—newspaper accounts, 
speeches, foreign office notes, legal arguments put forth in self-serving 
legal opinions by the contestants—are often absorbing. Sometimes they 
are even dramatic, like reading, in shorter compass, the reconstruction of. a 
murder (In Cold Blood) by Truman Capote in the New Yorker, or the 
story of American oil investment in Peru by Richard Goodwin’in the same 
magazine, both some years ago. 

There are weaknesses as well. Often one learns more about the details 
than is necessary for the extraction of the law. Not all law students be- 
ginning international legal study are ignorant of the realities of interna- . 
tional relations; even those who may have little specific knowledge often 
Shave the ability to play intellectual leapfrog imaginatively. They -are 
supposed to have some aptitude for generalization for they come to inter- 
national law courses after, rather than before, considerable exposure to 
the inductive method in their earlier law school studies. The time spent 
on developing the ramifications of a problem case must be borrowed from 
somewhere. Thus, the scope and variety of subdoctrines radiating from 
an illustrative case must often be shortchanged. Comprehensiveness— 
surrounding a specific area—is sacrificed to the more vivid impression 
conveyed by the- depth and color of a given problem. Instead of Turner, 
one gets Cézanne. | 

Lowenfeld has used the same approach to a large. segment. of Inter- 
national Economic Law as he and his colleagues employed in International 
Legal Process. The general scope of the volumes is very wide, as are 
the breadth and depth ,of his knowledge, industry, and curiosity. From 
international monetary law to taxation to trade to private international law 
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-© to private investment (to avietion in another m he displays a truly 
protean capacity and apretite. | 
In each volume he takes key cccurrences sad weaves s aroùnd them a web 
of introductions, news stozies, Čiplomatic notes, internal memos, and. pro- 
- vocative and insightful notes and questions. In the monetary system 
‘volume, the devaluation cf the British pound in the late 1960's is a key 
example. In the trade volume, the ‘ ‘voluntary agreement” on steel imports 
in the Jate 1960’s occupies a similar position. In international investment, . 
Kennecott Copper in Chile is the piéce de résistance. There is very little 
use of secondary materials; few if any excerpts from law journals or other 
. “essay type” data. Lowenfeld uses somewhat more narrative of his own 
in each key instance than he and his colleagues did in International Legal 
Process, probably because the subjects leaned more toward straight ex- 
position, as in the monetary and trade volumes. 
Despite the overall scope, inceed perhaps because of it, there are some 
_gaps in subject coverage within categories: nothing on section 337, and 
practically. nothing, either in the trade or investment volumes, on anti- 
trust. There is also no central matrix from which all flows, as noted earlier 
in comments on the FCN Treaty. -Perhaps more important, however, in 
view of the immense. amcunt of material, documentary and otherwise, in 
the six volumes, is whether these volumes are teachable within even as 
long as a l-year, 3-hour per semester, course. Despite Lowenfeld’s pro- 
_ testations—“eight to ten hours seems to me about right to devote to the . 
material” presented in the 303-page text plus 371-page documents supple- 
ment on the international monetary system—and similar representations 
_on the other volumes, I remain extremely skeptical, even if a lick and a 
promise is the measure of devotion. But this should not be decisive. Any 
' teacher can pick and choose within volumes if he is prepared to work 
hard on the selection process. What is important is that he feel com- 
fortable teaching with these materials, whether he uses the problem 
. approach as his take-off or merely as illustrative. of his lectured presenta- 
tion. These are excellent materials for learning as well as for research and 
are capable of being used successfully by teachers who could not them- 
selves duplicate Lowenfeld’s remarkable synthesizing ability and knowl- 
edge. I would think, however, they would be somewhat harder to teach 
from than Jackson’s because they are more pressione an less’ doc- 
trinal in content. - j 
-All in all, in these booxs by Jackson and Lowenfeld, the international 
legal ‘profession has been the beneficiary of two of the finest efforts in 
recent years to bring about greater knowledge of international economic 
law. Both deserve the gratitude of the profession and I hope they get it 
Pough use of their books by students and practitioners alike, 


STANLEY D. METZGER 
Georgetown University Law Center 
(Emeritus) 
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Die OECD- Organisation iir. Wirischaftliche Zusammenarbeit wid Ent- | 
wicklung. By-Hugo J. Hahn and Albrecht Weber.. Baden-Baden: 
Nomos V erlagsgesellschaft mbH. & Co., 1976. Pp. ` 443. Index. 
(Schriftenreihe Europäische Wirtschaft, vol: 44.) ` 


waa . 


Few monographs have been devoted ‘to the Organization for European 
Economic Cooperation (OEEC), which in 1960 becamé the Organization 
for Economic Cooperation and Development (OECD) and which, after. 
having contributed to regenerating Western Europe’s shattered economy, ` 
was transformed into an entity of a more universal character. Therefore, 
the present book, whose first author has been associated with the organiza- 
tion for many years, is-a most welcome addition to the legal literature on 
international economic organizations. 

Chapter 1, after outlining the genesis, the institutional framework, and 
the functions of the OEEC, describes the birth of the OECD, which was 
conceived as .being- identical with the former organization rather than its 
successor in a technical sense (pp: 57 ff.). This institutional identity did — 
not, however, result in-normative continuity, for the only’ decisions of 
the OEEC Council that survived were those expressly confirmed by the 
Council of the “new” organization. According to Hahn and Weber (p. 
73), this practice is in marked contrast with the theory relating ‘to the 
identity and continuity of states. It would seem, however, that the idea 
of continuity would be contradicted only if a “new” entity were to fail 
to respect obligations incurred by. the “old” organization toward non- 
member states, which does not appear to “be the case with the OEEC/ 
OECD. Hence, OEEC/OECD practice would appear to be in perfect ` 
harmony with the general rules that govern the identity and continuity of 
states, which might well be applicable to comparable situations arising 
in: connection ‘with international organizations. » 

Chapter 2 (pp. 77-210) sets out the basic principles of the organization, 
the rules enabling it to fulfill its specific functions, the administrative law 
of the OECD, and, last, the various rules =p eouching upon the ee S, 
external relations. 

Chapter 3 (pp. 211-352), which describes and ikas the economic 
law of the OECD, forms the cornerstone of the ‘work. A first section . 
recalls the various objectives pursued by that law (for instance, liberaliza- 
tion of trade and payments, coordination of economic policies of member 
states, -development aid and technical assistance). The conclusion drawn ` 
by the authors from this section is that the organization attempts to meet 
most of its objectives.by borrowing from the arsenal of parliamentary 
diplomacy rather than through lawmaking activities (p. 307). This does 
not mean, however, that there are no such activities; a second section 
accordingly examines the legal nature and structure of the OECD’s economic - 
law, particularly the latter’s sources, subjects, and objects, and questions 
of enforcement. 

Chapter 4 deals with recent developments in the Esser of the OECD 
and is thus of particular interest. It contains one of the first in-depth 
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studies of the new International Energy Agency (IEA), an offspring of 
the organization whose birth was the result of a simplé decision of the 
OECD Council. It also analyzes the Financial Support Fund, a financial 
solidarity fund associated with the OECD and designed to assist industrialized 
countries suffering balance-of-payments problems mainly as a result of 
the oil crisis. Unlike the IEA, this fund was created by treaty and, al- 
though it operates within the orbit of the OECD, enjoys a separate legal — 
personality. The fact that these two organisms were instituted under the 
sponsorship of the OECD at the zenith of the oil crisis attests to the un- 
broken vitality and usefulness of that organization. 

This.book fills a gap in the literature on international economic organiza- 
tions, and fills it well. It is camplete, concise, well constructed, and well 
researched. It will appeal to tcth practitioners and theorists because it is 
firmly rooted in the practice of the organization, yet its authors never lose 
sight of the more general questions of law that arise in connection with - 
international organizations. Lespite the occasional over-abstractness of 
the language used, the work car be highly recommended. 


: Lucus CAFLISCH 

The Graduate Institute of International Studies, Geneva 

The Implementation of Interrctional Sanctions. The Netherlands and 

. Rhodesia. By Pieter Jan Kuyper. Alphen aan den Rijn: Sijthoff & 
Noordhoff, 1978. Pp. xiv, 358. DfA.75; $38.50. 


Social control is an indispensable part of the process of law. Hence, 
implementation—the transformation of authoritative words into controlling 
deeds—is of major concern to decisionmakers and scholars. The problem 
of implementation has been viewed as especially acute in international 
law, appearing so insoluble to some scholars that they have judged the 
system sanctionless and hence not even entitled to the sobriquet “law.” 
Others have redirected atzention to empirical study and policy recom- 
mendation. l , , 

Kuyper’s book adds substantially to the growing literature in the latter 
area. While nominally a case study of Dutch participation in the United 
Nations Rhodesian sanctions, iz is, in fact, a treatment of the problem 
of participation in international sanction programs in noncrisis periods by 
liberal democratic trading states, with the heterogeneous populations 
characteristic of those polities. Command economies do not have those 
particular problems and in any case account for a considerably smaller 
portion of world trade. Hence Kuyper’s study, despite its modest self- 
presentation, necessarily touches on the viability of a basic strategy of 
international politics. , f 

After critically reviewing the literature on international and municipal 
sanction theory, Kuyper explcres some key conditioning factors: the 
Netherlands and its relations w:th the United Nations and the more gen- 
eral foreign policy consideraticns that impel Dutch officials in certain ` 
ways; Netherlands-South Africa relations; specific attitudes to sanctions; 
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Netherlands-Rhodesia relations; the history of Rhodesia; Dutch attitudes 
and participation in the development of the UN policy against Rhodesia. 
The most important part of the book is the study of the Dutch domestic 
institutions charged with implementing the sanctions and the internal and 
external political and economic constraints on maximum participation in 
the sanction program. : Kuyper traces the Dutch program through time 
and reviews the “Watchdog Committee,” the Government’s response to 
some popular agitation over what was deemed to be an unsatisfactory 
sanction performance. In an appendix he includes a case study of one 
corporate violation of the sanction legislation, The book concludes with 
some structural and technical recommendations for improving sanction 
performarice internally and externally. Basically, Kuyper believes that 
sanction legislation should be drawn with maximum precision, thereby 
depriving national appliers of a discretion likely to be used to minimize 
participation. Perhaps because he has not developed a comprehensive 
model of implementation or enforcement, he does not generate other 
structural or personnel recommendations. 

Kuyper is too thoughtful a scholar to ventilate polemics about defections 
from the Rhodesian sanction program. He notes the different interest 
groups in the public and private sectors, the different interests legitimately 
pursued by diverse government ministries, many of which virtually require 
them to minimize or counter sanction participation. He remarks percep- 
tively on the overall difficulty of unifying and mobilizing these diverse 
groups in periods when the polity is not threatened by war or some other 
high crisis. The interaction between public and private sectors in the 
implementation of international policy is nicely captured. Kuyper’s 
appraisal is that the Netherlands behaved about as well as others similarly 
located. But a theory of an appropriate standard of sanction participation 
taking account of impact on target and cost to participant is not developed. 

Kuyper successfully integrates legal scholarship and political science 
inquiry and uses some social science data. Government officials with 
heterogeneous constituencies, caught in the crossfire of pro- and antisanc- 
tioners, are likely to: build and then burrow in paper foxholes. Despite 
and perhaps because of the welter of documents, Kuyper supplemented 
his study with interviews; the use of the material gained seems balanced 
and judicious. He completed his work before the official revelation of 
the Wilson Government’s ambiguous role, and does ‘not explore this type 
of deceit. There is a useful bibliography, and though it includes much 
American material, it does not touch on some of the more interesting social 
scierice studies stimulated by the aftermath of Brown v. Board of Education. 

This is a study of the Netherlands. and not of Rhodesia, of the sanctioner 
and not the sanctioned. But, by implication, Kuyper may be too de- 
manding of a sanction program. Economic sanctions need not bring a 
target government to its knees to fulfill their purposes. It is enough if 
they add incrementally to the costs of deviation from internationally pre- 
scribed policy, so that a government is under constant pressure to modulate 
its comportment. In some cases, even though economic projections may 
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promise little success, the psychological stigma of the program can be a 
factor whose power is too often minimized. In the final analysis, the key 

function. of any sanction is to affirm for the entire community the con- 
- tinuing validity of the norm that has been violated. In this respect, the 
Rhodesian sanctions should be deemed at least a qualified success. The 
assessment of Kuyper’s study needs no qualifications. . It is an ‘important 
and exemplary contribution to the literature. 


W. Micuarrt REISMAN 
Of the Board of Editors 


e 


Restraints on War. Edited by Michael Howard. Oxford, Fingland: Ox 
ford University Press, 1979. Pp. viii, 173. Index. $16.95.. 


Rarely in the history of the law of" war has so much interesting material 
_: been compressed in such readable form for the enlightenment of interna- 
tional lawyers as in this volume of eight essays. 

Geoffrey Best (Universizy | of Sussex) reviews in only 20 pages, with 
some anecdotes of Pancho Villa and Maurice Baring, the highlights of 
developing European and American approaches to restraining the horrors 
of armed- conflict on land among “civilized” nations, essentially from the 
time of the Lieber Code “1863) to the end of the Second World War. 
In doing so; he never loses sight of the distinction between humanitarian 
rules which seek to protect civilians and other noncombatants from un- 
necessary suffering, and th2 negotiated rules by which contending armies 
restrict the weapons and tactics they use against each other; nor does he 
neglect to note the inevitable distinctions between the rules as developed 
by professors and statesmer. on the one hand, and the same rules as applied 
or ignored by soldiers in action on the other. | 

The equivalent restraints on war at sea, emphasizing the play for mili- 
tary advantage between states favoring blockade as a’ weapon and states 
fearful of the effects of unrestricted interdiction of merchant shipping on 
their own supply lines, provide Bryan Ranft (Royal Naval College) with 
an opportunity to analyze the frequently misunderstood positions of major 
European strategists at kev points, from the American resistance to the 
‘abolition of privateering ir. 1856 to the end of the Second World. War. 
One minor error, attributing success to the arguments of Admirals Raeder 
and Doenitz in 1946 justifying their order of unrestricted submarine war- ` 
fare in disregard of German obligations under the London Submarine 
- Protocol -of 1936, will discancert purists. In fact, the admirals were con- _ 
victed but no sentence for this charge was.imposed on them in the light - 
of the deposition of Admiral Nimitz, who had issued similar orders at the 
outbreak of the war in the Pacific, l 
` A review of the development of air warfare until 1945 by D. C. Watt 
(London School of Economics) is somewhat less magisterial, although 
equally anecdotal and useful in giving an overview. He seems to be under 
the impression that the 1899 prohibition on the launching of projectiles 
from balloons “was rescinded” in 1907, while in fact it expired in 1904 
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and was Kuga as declaration XIV in 1907 until “the close of the Third / 
Peace Conference? (which was never held). It was-disregarded by Italy 
and Turkey during their conflict in 1911-1912 because neither had ratified. 
it. He furnishes a welcome reminder that it proved impossible at the 
disarmament conference of 1932-1933 to restrict aerial bombardment sig- 
nificantly; primarily because Great Britain (joined by Iraq, Iran, and 
Thailand, whom he cryptically calls “not the most reputable ‘of allies”) 
insisted on retaining the use of bombing planes to police “unruly tribes- 


men.” Watt underscores the irony of the situation in the light of British 


and general European experience in the Second World War. 

| Essays on limited “conventional” war and limited “nuclear” war by J. C. 
Garnett (University College of Wales) and Laurence Martin (University 
of Newcastle upon Tyne) are directed. more toward strategic analyses - 
than legal questions. 

D. P. O'Connell (Oxford) suggests that some limitations on War at sea 
after 1945 derive from the'terms of the UN Charter prohibiting the use 
of force except’ in self-defense, as the term is used in Article 51 of. the 
Charter, and from the conceptual difficulty of invoking self-defense to 
justify the use of force in blockade or other routine naval action beyond 
the territorial waters of the invoking state. He concludes with a discussion 
of the mining of Haiphong Harbor by the United States in 1972 and some 
well-chosen words of caution” about the future direction of the concept 
of limited war at sea. 

The last essay, by G. I. A. D. Draper (University of Sussex), elegantly 
dissects the reintroduction of “just war” concepts and the injection of racial 
criteria into questions of legal rights and obligations covered by the 1977 
Geneva Protocols Additional to the Geneva Conventions of 1949. Under 
Protocol I of 1977, armed conflicts against “colonial domination” and 
“racist regimes” are to be considered within the full range of the law of 
armed. conflict even when not extending beyond the territory of a single 
state. Whether this fundamental change in the approaches of the past 
works to the advantage or disadvantage of world peace and security in- 
volves complex questions which Draper exposes, but he does not, and 
could not in the space available, fully analyze them. In particular, he 
' approaches but does not grapple with the question of whether the ex- 
panded concept of “grave breaches” -and the continuing extradition obliga- 
tions of the 1949 conventions do not actually require international cooperation 
to prosecute or extradite guerrilla terrorists in “self-determination” conflicts, 
while leaving non-self-determination guerrillas free to roam the world and 
claim “political offense” exceptions to avoid extradition under. the normal 
extradition treaty language. 

In sum, this is a fine collection of thoughtful and imaginative essays on 
fundamental issues in the development of the international law of armed - 
conflict. 


ALFRED P. Ruan 
The Fletcher School of Law and ey 
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Hague Academy, ‘Recueil des Cours, 1975. 5 Vols. (Vols. 144, 145, 146, 
147 and 148 of the collection.) Alphen aan den Rijn: Sijthoff & 
Noordhoff. Vol. I, 1976, pp. 389; Vol. II, 1976, pp. 407; Vol. III, 1977, 
pp. 452; Vol. IV, 1978, pp. 405; Vol. V, 1978, pp. 433. 


In the general course at the Hague Academy in 1975 titled International 


Law in the International System, Grigory Tunkin (Moscow) sets out his con- 


ception of the international legal order. His “theory of the co-ordination of 
the will of States” is asserted to be the “leading theory in the Soviet science 
of international law” today (1975 IV, p. 16). First enunciated in 1956-1958, 
he believes this theory is now successfully, applied in analyses of the pro- 
cess of norm creation, including the process of forming the norms of the 
international juridical system, and functioning of international law and of 
international organizations. What distinguishes it from more familiar 
positivist analyses is his emphasis on the “class nature of the State,” the 
will of a “capitalist State” being primarily the will of the economically and 
politically dominant class of that state, and the will of a “socialist State” 

being “a will of the entire people under the: guidance. of the working~ `- 
class” (p. 17). But, altkough he views the long-term aims of socialist 


. foreign policy as being in accord with the basic interests of mankind, as 


distinguished from the will of capitalist states controlled by their dominant 


© classes, he avoids the tendentious conclusions to which such authors as 


an overall system that looks very much like the system that would be 


Arthur Koestler have alerted usin their analyses of “union of wills” theo- 


. ries of ideological persuasion? Instead, he treats the “will” of “socialist 


States” and “capitalist States” as juridically equal in the international legal 


order (pp. 42, 130-31). 


Tunkin sees the coordination af the will of states producing binding 
norms of law in’ three ways: through treaty, through custom, and through 


“legally binding resolutions of international organizations” (p. 22). Tunkin ° 


sees the system within which the norm-creation process works applicable . 
to states with: different economic systems as the fundamental law of 
“peaceful coexistence.” Peaceful coexistence is viewed as a law of com- 


‘petition, barring the use of force and based ideologically on Lenin’s insis- 


tence on. the sanctity of national boundaries in 1917-1920, when military 
forces of the West were aztive. inside Russia. He sees great juridical im- 


‘portance in the Basic Principles of Mutual Relations document,.signed in 
Moscow on May 29, 1972, by Brezhnev and Nixon,?.in which the United 


States accepted explicitly the phrase “peaceful coexistence” as the basis 
for mutual relations with the Soviet Union (p. 37). O 
The rest of the course appears to be a working out of these principles in 


a“ 


1 A. KOESTLER, Darkness Art Noon, passim (1941); Tue SLEEPWALKERS 484 note 
(1959). Per contra, G. Orwell, 1984, Part III. (1949) and A. Solzhenitsyn, 1 The 
Gulag Archipelago, ch. 3 (1973), where Soviet techniques of persuasion seem to be 
regarded as based more on sadism and considerations of public relations than meta- 
physical theories of the will. 

2 11 ILM 756 (1972). 
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derived from equivalent positivist principles by a Western lawyer; he ex- 
pressly dismisses McDougal’s naturalism (pp. 111-13), and praises Leo 
Gross’s analysis of the “Certain Expenses” Opinion of the ICJ (p. 184). 
Two interesting twists deserve special mention. After listing the more or 
‘less official Soviet “fundamental principles” of international law (p. 96), 
and noting that Soviet international lawyers generally consider them to’ be 
jus cogens, Tunkin denies that they are “constitutional principles,” however 
important to the current legal order, since the very notion of an inter- 
national constitution is not only inconsistent with a positivist orientation, © 
but also implies a static system inconsistent with the evolution of national 
social: systems and the dynamics inherent in the concept of “co-ordination 
of the wills of States” (p..98). He thus seems to deny the existence of any 
jus cogens but of course agrees that a violation of the principles now in 
force would remain a violation of international law. In his discussion of 
international organizations, Tunkin distinguishes between “multisocial” 
and -“monosocial” international organizations on the basis of the “social” 
(i.e. economic) systems of the states members (pp. 156-57). He does 
not address “monosocial” organizations, and predictably condemns theories 
of “implied powers” and “institutional effectiveness” in multisocial organi- 
zations (pp. 185 et seq.): 

In general, Tunkin’s course is a model of clarity, scholarship, and even- 
handedness. Such jargon phrases as “states with diametrically opposite — 
social systems” to refer to “capitalist” and “socialist” economic orientations 
(and the distinctions even in theory between the property systems of the 
United States and the Soviet Union are certainly not “diametrically oppo- 
site” in any normal usage of the words) seem unobtrusive once the basic 
vocabulary is mastered. . It is a contribution to scholarship and interna- 
tional understanding to have this masterly exposition of sophisticated legal 
analysis of a Soviet orientation. 

Nicolas Valticos (International Labor Organization) carries on the 
monumental work of the late C. Wilfred Jenks. Rights of association for 
labor are tied to the growing international law of human rights in Valticos’s 
lectures, Les Méthodes de la Protection Internationale de la Liberté Syn- 

dicale. The activities of the International Labor Organization in this area 
are discussed in illuminating detail. The same topic is analyzed in a 
meticulous study by Kisaburo Yokota (Tokyo) entitled International Stan- 
dards of Freedom of Association for Trade Union Purposes. 

Richard B. Bilder (Wisconsin) lectured on The Settlement of Disputes 
in the Field of International Law of the Environment. An introduction 
sets the context and suggests, most interestingly, that there is some evi- 
dence that general international law is developing a consensus in the 
environmental field not merely to resolve but to avoid disputes. Bilder 
divides international environmental disputes into three basic categories 
and a fourth catch-all group. The three categories are disputes concerning 
international rivers and lakes, the marine environment, and air pollution. 
The catch-all group includes both unique environments, such as outer 
space and the Antarctic, and special environmentally significant activities 
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such | as weather modification, ecocidal weapons and nuclear tests, and trade 


id endangered species and poluting products. 


A tightly packed review of a few major disputes in each of fags cate- .. 
gories leads Bilder to identify nine principles for the management of en- - 
vironmental disputes, such as keeping the’ dispute to the lowest level 
possible (municipal procedures being preferred} and avoiding “legalistic” 
positions. He suggests that the most effective technique for- managing 
international environmental problems at the diplomatic level has been the 
use-of joint commissions, that international organizations as such can play 
_ but a limited role, and that international judicial agencies are not likely 

to be useful in helping to settle such disputes. The activities of nongov- 
ernmental organizations and some organizations of general purview, such 
as the UNEP, may help fill the gaps caused by: a law restricting the 
locus standi. 

In general, this is a theughtful and ee eeepc work: it should be. 
required reading for students aad scholars of the international law of the . 
environment. ` : z | - 

François Luchaire (Paris), in his course , entitled Les Associations à la 
Communauté Economique Européenne, sets forth the various ways in 
which states outside the Europzan Community are more or less formally 
associated with it. The analysis considers in detail the legal ties between - 
the Community on the one hand and, on the other, the overseas depen- 
dencies of Community members, the African, Caribbean, and Pacific states 
` parties tó the Lomé Convention’ (which was signed before the course was 
. presented’ but did not come into force until April.1, 1976); Greece and 

Turkey, and the special cases of Malta, Cyprus, Tunis, and Morocco. In ` 
a concluding section predicting the future of the Community, the special 
`~ relations between. it and Spain, Portugal, and Yugoslavia as potential 
European members are also noted, along with a survey of the Mediter- 
ranean states (particularly Israel and Jordan) and the Maghreb in general. — 
The study is a meticulous analysis of the treaty ties between the European 
Community and nonmember states as of the summer r of 1975, with a per- 
ceptive look into the future. 

Two courses focused specially on` the growing international law of- 
human rights: Hector Gros Espiell (Montevideo) titled his Le Systéme 
Interaméricain comme Régime Régional de Protection Internationale des 
Droits de FHomme, and Marc Schreiber (then director of the Human 
Rights Division, United. N ations) titled his La Pratique Récente des 
Nations Unies dans le Domaine de la Protection des Droits de THomme. 
. After tracing the-development of norms of human rights in the inter- 
American system from Article 29 of the Bogota Charter through the 
American Declaration on the Rizhts and Duties of Man, the Inter-Ameri- 
can Charter of Social Guarantees, the activities of the Inter-American Hu- 
man Rights Commission, the Buenos Aires Protocol, and the San José — 
Pact, Professor Gros Espiell concludes that Latin American practice has 
not kept pace with the developing norms.’ He sees room for hope in the 
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creation of a Latin American consciousness of is ly pee) human - 
rights and in economic, political, and social evolution. | 


Schreiber writes that two great breakthroughs in the traditional law ` ` 


sanctifying the exclusive sovereignty of states came about through Articles 
55 and 56 of the UN Charter (which obligate states to take joint and 
separate action to achieve universal respect for human rights) which were 
implemented by the institutional machinery in the United Nations set up ' 
in 1967. The 1948 Universal Declaration of Human Rights and the two 
Covenants of 1966, with other multilateral conventions and UN actions, 
gave specific content to Article 55 of the Charter in the UN context, and 
Schreiber sets out the procedures by which complaints by states and, in 
some cases, by individuals, have been handled by various UN bodies. 
Special inquiries and studies of some allegations of. human rights depriva- 
tions have also been undertaken by UN bodies. , In addition, general stud- 
‘ies ‘relating ‘to racial discrimination and the protection of human rights in 
.armed conflict, and conferences related to various human rights concerns, 
such as population control and the environment, have been supported by 
the appropriate UN organs and specialized agencies. ` Schreiber concludes 
that the effectiveness in practice of these activities by the United Nations - 
is limited, and suggests that a third breakthrough might be necessary to 
speed the process of effectively implementing universal human rights; but, 
until such a breakthrough occurs it should be possible to obtain better 
observance of existing norms of human rights through improvement of 
existing procedures. His argument in places is eloquent. 

Two courses in 1975 focused on aspects of the international law a 
treaties: György Haraszti (Budapest), Treaties and the F undamental 
Change of Circumstances; and Judge José Maria Ruda (International 
Court of Justice), Reservations to Treaties. Haraszti finds the doctrine of 
rebus sic stantibus rooted doctrinally in the writings of St. Thomas Aquinas 
and repeated in various forms by Gentili, Suárez, and, most influentially 
for classical international law, Vattel. .He finds it evident in 19th- and 
‘20th-century practice- and diplomatic correspondence. The doctrine, he 
contends, was unequivocally supported by the International Court of — 
Justice in the Fisheries Jurisdiction case? and, of. course, in Article 62 of 
the 1969 Vienna Convention on the Law of Treaties. His analysis of. the 
most recent theoretical writing is thorough and convincing, including a 
criticism of the views of Hans Kelsen, which suggests (Vol. 1975 III at 
p. 64, notes 26 and 27) that pacta sunt servanda is not inconsistent with 
rebus sic stantibus, and that a strong logical case can be made that the 
two are both aspects of a single concept. He points out that some treaties, 
perhaps those termed “dispositive” by Lord: McNair in his separate opin- 
-ion in the 1950 ICJ Advisory Opinion on the International Status of South 
West Africa (ICJ Reports 1950 at-p. 158), contain provisions that cannot 
be revoked regardless of changed circumstances, but when carefully 
analyzed, as. Haraszti has done, that fact is seen not to affect the validity 


3 (United Kingdom v. Iceland, Federal Republic of Germany. v. agit [1973] ac 
Rer. 18, 63. 
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of the doctrine itself, sirce some rights originally based in treaty may 
assume, a durable force on other grounds. Haraszti's course is a major - 
contribution to the law of treaties. 

Judge Ruda, with less emphasis on history and practice and more. on 
the direct evolution of the formulation. of Articles 19-23 of the Vienna 
- Convention concerning reservations, concludes that doctrinal difficulties _ 
rooted in the attempt to. transfer bodily the principles of the municipal 
law of contract into the international law of treaties have been overcome 
by the creative imagination of the drafters of the Vienna Convention, who 
correctly perceived the evolution of the concepts of law as applied in real 


' international situations, ard the current needs of international society. 


Finally, Maxwell Cohen (McGill; now Co-Chairman of the U.S.-Canada 
International Joint Commission) lectured on The Regime of Boundary 
Waters—The Canadian-United States Experience. This brief history and — 
summary of the ‘activities of the International Joint Commission is_supple- 
mented with appendices setting out. the organization of the Commission, . 
a list from 1912 to 1976 cf projects submitted to the Commission -and its- 
disposition of them, and the 1909 Boundary Waters Treaty and related | 
documents, including even a map. ce the entire poundary showing the 
location of all 102 projects. : 

Two courses straddle the fence between public and- ‘private international 
law: A.S. El-Kosheri (Cairo), Le Régime Juridique Créé par les Accords 
de Participation dans le Domaine Pétrolier; and W. Ganshoff van der 
Meersch, L'Ordre Juridique des Communautés Européennes et le Droit 
> International. 

Courses of primary interest to students and practitioners of private 
international. law include Mieczyslaw Sosniak (Katowice), Les Conven- 
tions Conclues.entre les Peys Socialistes sur le Droit Civil International et _ 
le Droit International de la Famille; Antonio de Arruda Ferrer-Correia 
_ (Coimbra), ‘Les Problèmes de Codification en Droit International Privé; — 
` Pieter Sanders (Rotterdam), Trends in the Field of International Com- 
mercial Arbitration; and Luigi Ferrari Bravo (Naples), Les Rapports entre 
les Contrats et les Obligations Délictuelles en Droit International de la 
Famille. . 
l ALFRED P. RUBIN 
The Fletcher School of Law and Diplomacy. 


The. First Federal Court: The Federal Appellate Prize Court of the Ameri- - 
can Revolution 1775-1787. By Henry J. Bourguignon. Philadelphia: 
The American Philosophical Society, 1977. Pp. 362. Index. $10.00. 


The first federal court was a tribunal applying international law in prize 
cases during the Revolution, just as the genesis of national independence 
itself was linked with international affairs (the tripartite Lee resolution 
called for independence, federation, and foreign alliance). Before Bour- 
guignon’s book, there was no comprehensive, connected treatment of this 
pioneer tribunal, although J. C. Bancroft Davis in the appendix to 131 U.S. 
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sketched the outlines of its history, and several articles have dealt with 
the work of the-court, especially the colorful “case of the mutinous mari- 
ner,” Gideon Olmsted of the sloop Active, which led to armed conflict 
between Pennsylvania militia and the federal marshal. 

In response to George Washington’s request, the Continental Congress 
on November 25, 1775, urged the states to establish courts empowered to 
condemn: captured vessels, with “an appeal . .. to the Congress” in all 
cases, Fittingly enough, the first appeal occurred on the Fourth of July, 
1776. Initially, Congress created special ad hoc committees to handle 
appeals, then a standing committee was set up on January 30, 1777, and 
finally, on January 15, 1780, a court of-three judges, known as “the Court 
of Appeals in Cases of Capture,” was established and continued in ex- 
istence until May 1787. 

The work of the court is recorded in 114 case files in the National Ar- 
chives. Bourguignon has diligently combed those, as well as Olmsted’s 
journal and other unpublished papers. After sketching the court's history, 
he analyzes English prize practice and the treatises relied on by early 
American admiralty lawyers (chiefly Vattel, for Bynkershoek had not 
been translated into English). Bourguignon notes that the court followed 
the practice of colonial vice-admiralty courts rather than that of the far- 
off and unfamiliar Lords Commissioners for Prize Appeals in the Cock- 
pit at Whitehall (pp. 161, 327). He reviews substantive law applied by 
the court. 

Bourguignon points out that 21 members of the Constitutional Conven- 
tion of 1787 had been involved in admiralty appeals (p. 328), and that 


it is hard to escape the conclusion that without the experience of the 
first federal court impressed upon the memories of a small but influ- 
ential number of ‘leaders, federal district courts might not have been 
created in 1789... . Perhaps. the lessons learned from close acquaint- 
ance with an appellate judiciary unable to assure the execution of its 
own decrees inclined some in Congress to assure the effectiveness of the 
decrees and orders of the new federal courts [established under 
Article II of the Constitution] (pp. 340, 342). 
Readers interested in the judicial application of international law and 
in the history of the federal court system will be grateful to Professor 
Bourguignon for this interesting and scholarly volume. 


Epwarp DuMBAULD 
U.S. Senior District Judge 


The Law of the Sea (4th Session: September 1976). Thesaurus Acroasium, 
Vol. VII, 1977. Thessaloniki: Institute of Public International Law 
and International Relations of Thessaloniki, 1977. Pp. iv, 590. 


This group of lectures is perhaps the. most comprehensive overview of 
the law of the sea since the great opus of McDougal and Burke (The 
Public Order of the Oceans, 1962). As a work of many hands, it lacks 


the depth and consistency of treatment achieved by those two experts, but * 


the excellent panel of internationally recognized authorities assembled by 
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- the Institute has assured en overall high level of competence and a tree 
ing variety of viewpoints. 

Part I opens With a theoretical, historical; and critical evaluation of the 
‘maritime world order by Georg Schwarzenberger. He does not quite like < 
-what he sees on the maritime scene, for although, on his scale of models, 

the law of the sea appears to have evolved from pristine anarchy through 
quasi-order to an order model, the progression is deceptive and there 
has been a relapse into unilateralism. States still prefer regional and 
functional arrangements to comprehensive ones, and the coastal states con- — 
tinue to extend their exclusive jurisdiction further. and further from land. ` 

This general overview is followed by comprehensive lectures on par- 
ticular topics. Donat Pharand compresses the evolution of the regime of 
international straits into same 40 pages in sufficient detail and with such 
clarity that even a layman could gain an understanding of this still vexing 

_ problem. Alfred P. Rubin, discussing the application on the high seas of. 
the rules regarding self-defense, confines his definition of self-defense to 
that-given in the Caroline case—i.e., when the threat is instant, over- 
whelming, and leaves no choice of means and no moment for deliberation. 
He does so on the ground that any other approach would necessitate an 
examination of all dubious claims based on security, though he admits 
that the contiguous zone approach might give the same result, at the pricé 
of simplicity. Perhaps the only satisfactory way to tackle this complex 
‘problem is to examine how far particular types of claims reflect the estab- 
lished rule of law. However, Rubin argues persuasively for his approach’ 
and, within the limits he sets for himself, has written, a ee and lucid 
study. . ` z ; 

There follows a reprint of an address by -John Norton. Moore, at that | 

~ time Deputy Special Representative of the President to the Third UN 
Conference on the Law of the Sea. He makes a strong plea for shunning 
unilateral solutions. The slow progress of the conference and the seeming 
consensus on the 200-mile economic zone, however, have prompted a 
growing number of states to extend their jurisdiction unilaterally, and the 
legality of this is upheld by Mario Scerni, who concludes an excellent 
analysis of the evolution of the economic zone by saying: “Et surtout, elle (1a. 

” zone) aura pour conséquence que si des Etats voudront inclure dans leur 
législation une mesure unilatérale . . . pour créer la zone économique, ces 
actes étatiques ne pourront pas étre qualifiés Willicites” (p. 184). 

Jacques Soubeyrol’s discussion of the conventions concerning marine 
pollution covers an immerse and growing subject, and though his treat-. 
ment is little more than descriptive, it gives a clear picture of what is 
being done and sufficient information for the nonspecialist. - Jurisdiction 
over the ocean bed is the topic of Mohamed Bennouna, who concisely 
` describes the conflicting views of the developed and developing states and . 

the solutions proposed in the texts emerging from the Law of the Sea 
Conference. Vicente M. Rangel has performed a very useful service in 

“$ ` assembling and analyzing the World Court’s jurisdiction in matters per- 
taining to the law of the s2a, from the venerable Lotus case down to the 
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1969 Continental Shelf gasean the Icelandic fisheries ae The 
-extent of the rights of landlocked countries to participate in the exploita- 
tion of ocean resources was one of the major problems arising at the Third 
Conference of the Law of the Sea, and Lucius: Caflisch subjects the 
work and texts of that conference to a searching analysis, pee eneMe 
the complexity of the subject. 

Daniel P. O’Connell discusses peacetime military uses of the sea. The 
question of innocent passage of warships remains unclear because of 
ambiguities in the Geneva Convention on the Territorial Sea and the Con- 
tiguous Zone and disagreement between the Western and socialist states. 
He brings his expertise to bear on the subject of innocent passage, steering 
adroitly through the 1930 Hague Conference, the Corfu Channel case, the 
work of the International Law Commission, the 1958 Geneva Convention, 
and the three UN Conferences’on the Law of the Sea. Vladimir Ibler 
deals with settlement of disputes. He analyzes Part-IV of the Informal 
Single Negotiating Text, as it stood in May 1976. An amended text has 
since emerged from the Third Conference on the -Law of the Sea and 
more may yet come, -but the basic approach is unlikely to deviate much 
from Ibler’s analysis. 

. Part II of the symposium comprises 13 shorter, more specialized papers 
on a wide range of topics. Gerald Graham reviews the legal issues sur- 
rounding ice and concludes that, although ice has a distinctive physical 
character, it has no corresponding legal status and, therefore, we are faced 
with a lacuna in international law. Two papers, by Paraskevi Zografou- 
Volkanou and Nabil Hilmy, deal respectively with Articles 1-3 and 6 of 
the 1958 Geneva Convention on the Continental Shelf, which were the 
main subject of the ICJ’s opinion in 1969 in the North Sea Continental 
Shelf cases. Balbir Chauhan gives a concise review of ‘the opinions 
of authors and state practice concerning innocent passage of warships 
through the territorial sea, and Barbara Kwiatkowska-Czechowska focuses 
on the legal status of the Baltic Straits.’ Norma G. S. de Barberis expounds 
_ the Latin American views on the economic zone, which are of special 
interest because the concept of extended jurisdiction of coastal states 
since World War II originated in Latin America... Elias Dimitriou’s ‘article 
on the problem of flags of convenience is valuable because of its concise- 
ness and topicality, and Claudine Van Laere rounds out the subject in 
_ her discussion of the flags of members of international organizations, 
especially the EEC. C. Hadjiconstantinou deals with the Seabed Arms 
Control Treaty, giving the background of U.S.-Soviet negotiations and an 
analysis of the treaty provisions. Polyxeni Vellou-Nerantzi - discusses 
briefly the Barcelona Conference and the Convention Concerning pone: 
tion of the Mediterranean Sea. 

Notwithstanding some overlap, which is unavoidable because of the- 
vastness of the subject and the symposium format, this volume is an 
excellent exposition of the law of the sea. 


Lupwik A. TECLAFF 
Fordham University School of Law 
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Contemporary Perspectives in Conflict of Laws. Essays in Honor of 
David F. Cavers (Vol. 41, No. 2 (Spring), 1977 of Law and Con- 
temporary Problems), edited by Arthur T. von Mehren, Kurt H. 
Nadelmann, and Donald T. Trautman. 


David F. Cavers, a rare scholar in whom acuity of mind and breadth of 
accomplishment .are joined with genuine goodness, deserves to be hon- 
ored in a special fashion and it is a pleasure to report that Contemporary 
Perspectives in Conflict of Laws, the volume of Law and Contemporary 
Problems which celebrates his 75th birthday, is a tribute worthy. of the 
recipient. 

The authors of these essays are the major contributors to the develop- 
ment of choice-of-law theory in our time. The editors, Cavers’s colleagues 
at the Harvard Law Sckool, each contributed a thought-provoking essay. 

In Choice of Law and the Problem of Justice, von Mehren concludes 
that justice can be fully achieved only “when the legal unit coincides with 
the social or economic unit within which the given problem has arisen” 
(p. 29) not only because difering sovereignties cherish differing values 
but because multistate cases often require choice between the principle 
of justice that like cases be treated alike and the principle that legal rules 
advance the purposes of the society in which they are framed. However, 
in cases of true conflict, von Mehren concludes that the differing legal 
systems themselves make equality of treatment an infeasible objective. 
On the other hand, functional methods that emphasize advancing values 
result usually in the application of forum law. Von Mehren suggests that . 
a solution could be to retain the functional approach but have the court 
seek a compromise among the values of the conflicting systems that would 
provide some measure of equality. 

If, in Nadelmann’s Clouds Over International Efforts to Unify Rules of 
Conflict of Laws there is a Greek influence, it is Aeschylus rather than, 
Aristophanes. The disregard which the European Common Market has 
displayed for the legitimate interests of the non-Market states in its unifi- 
cation of law activities is the major concern of the paper. The adverse 
effects of this insularity, not only upon broader efforts to unify private 
international law, but also upon the development of trade generally, are 
examined together with the steps being taken in the United States to 
counter the trend. Nadelmann considers that these steps are likely. to be 
inadequate in view of the extremely limited resources the Department of 
State makes available for private international law activities, and stresses 
the need for the American legal community to take steps to ensure that 
adequate support is provided. 

In Relations Between American Choice of Law and Federal Common 
Law, Trautman disagrees with the generally accepted view encapsulated 
in Erie Railroad v. Tompkins, that our federal system’s solutions of choice- 
of-law problems are to be developed from state law. He reviews a group 
of cases which indicate the inception of a federal common law to protect 


1 Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). 
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“identifiable federal concerns which cannot be. accommodated satisfac- 
torily within this body of relevant state law” (p. 114). He also suggests . 
that a body of multistate law is developing that supplies the solution in 
choice-of-law cases as the “normal rule” in the absence of strong policies _ 
directing the application of particular state laws. 

In Choice of Law: A Well Watered Plateau, Robert A. Leflar points out 
many situations in which disputes on the application of state law do not 
make sense. Air travel accidents are cited asa vivid illustration but far 
from the only ones. He views this development of a federal common law 
not as a part of conflicts law but as an escape from it. His major thesis 
is that, despite the existence of nine and twenty jarring sects, American 
courts have developed a fairly stable pattern in reaching decisions on 
choice of law. 

In The Future of Choice of Law for Torts: What Principles Should Be 
Preferred, Russell J. Weintraub characterizes the core concept of change 
as the prinicple that if “one state is likely to have to live with the long 
range of social consequences of applying one conflicting rule rather than 
another, it is that state’s rule that should be applied” (p. 147). 

In tort cases, however, he points out that not only is it often difficult to 
determine the underlying purposes of competing rules but that’ two or 
more states may have a reasonable claim to application of their respective 
laws in furtherance of their social ends. In effect, the ee can be 
that of a choice among, competing goods. : 

Weintraub believes the basic trend in domestic law is in favor of the 
plaintiff and that this trend should be formally accepted as law, subject 
to safeguards. i 

In Content of Substantive Rules under the Jurisdiction Selecting Ap- 
proach, Rodolfo de Nova concentrates upon the Cavers doctrine that 
choice of law should be made “between the specific substantive rules of 
the legal systems variously connected with the cases by an evaluation of 
the rules with a view at finding the solution which best fits the situation 
in light of the circumstances of the comparative merits of the substantive 
rules available and of the connecting factors leading to these rules” (pp. 
l-2). Analysis of this principle leads to the conclusion that its necessary 
product is not rules but precedents. 

De Nova points out that in civil law the question, for PA of the 
formal validity of a contract is not settled by reference to a legal system 
on the basis of a connecting factor. The process is two-staged. First, 
legal systems having a connecting factor with the contract are determined. 
They are then examined to determine if at least one would hold that the 
contract was properly executed. If so, then that law should govern. 

In National Legislation on Conflict of Laws, the Swiss Experience, 
Frank Vischer explores the preference expressed by’ Cavers for solving 
choice-of-law issues case by case rather than by legislative enactment. 
Vischer, chairman of the Swiss commission that is drafting legislation cov- 
ering the entire field of conflict of laws, presents a statement of the general 
approach of the commission with more detailed explanations of certain 
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aspects of the ca such as family law. He states that the “goal of conflict 
of law is to strengthen certainty but excessive ey Teads to aiy 
(p. 138). 

The articles on Testimonial Privilege and Common Law by Willis L. M. . 
Reese and Barry W, Luziant and Judgments in Foreign Currency, .“Pro- 
cedural Revolution” by J. W. C. Morris are sharply focused. -The ‘authors 
of the former article view the isolated nature of testimonial privileges as _ 
providing laboratory conditions for exploration of the permutations of 
choice-of-law. thinking. The examination is limited to confidential com-. 
munications and includes forms of considerable antiquity: client and 
lawyer, doctor:and patient, priest and penitent, and husband and wife. 
‘Two of modern origin are also- sr aaah Us Le s privileges and psychi- 
atric and psychological advice. 

In his essay, Morris offers some support for the conchision that if the 

U.S. Supreme Court follows the election returns, the House of Lords 
follows the exchange rate of the pound. In 1961, Lord Denning stated 
that if there is one clear thecry in British law, it is that “the claim must 
be made in sterling and’ the judgment giveri in sterling.”* Under this 
principle, in the case -of a debt, the currency of the obligation was con- 
verted into sterling at the rate of exchange in effect when the debt was 
payable. The consequence has been that if the foreign currency de- 
preciates in relation to sterling after date of payment the creditor recovers 
more than the debtor premised to pay. If it ‘appreciates he recovers less. | 
Morris points out that this decision is contrary to the principles of nomi-. 
nalism under which the creditor bears the risks of the depreciation of 
the currency of payment after maturity and the debtor bears the risk. of 
appreciation. 
_ As Cavers was both the or of Law arid Contemporary Problems and 
' its editor during the first decade of its existence, this innovative journal is 
the ideal setting for these excellent essays, which build. upon his explora- 
tions of the ends to be served in easing the collisions of legal systems. 


Ricnarp D. KEARNEY — 
American Society of International Law 


— BRIEFER NOTICES 


The Rights of. Man Today. By Louis Henkin. (Boulder: Westview 
Press, 1978. Pp. ‘xiv, 172. i4. 50.) A scholar, expert. both in constitu- 
tional and international law, here finds a theme where. both’ his specialties . 
_ converge. After a histo-ical sketch of two centuries of philosophizing 
about human rights since the days of Thomas Paine, Henkin examines the 
embodiment of individual rights in constitutions. He gives an excellent 
succinct summary of the “explosion of rights” (p. 47) in recent Supreme - 
Court decisions, as well as of the provisions in the constitutions of other 
' libertarian democracies, and in the constitutions of socialist-Communist 


2 In Re United Railways of the Havana and Regla Warehouses, Ltd., [1961] A. C. 
1007, at 1068-69. 


1979} == °°;  =., BRIEFER NOTICES ee i 735 


states and: of Third World states. _The Communist constitutions “are de- 
scriptive of ideological aims rather than prescriptive of binding legally en- 
forceable norms (p. 69). . i EE, 


He then discusses the development of an international law of, human 
rights beginning with “humanitarian interventions” and the minorities 
treaties, labor conventions, and the mandate system following the First 
World War. But, he continues, it was Hitlers excesses and the UN 
Charter that ushered .in the “new international law of human: rights,” 
which “serves no patent, particular national interest” but is “essentially 
ideological, idealistic, humanitarian” (pp. 92-95). 


This new law took shape in the Universal Declara-ion of Human Rights 
(not legally binding), as well as in a binding Covenant on Civil and Po- 
litical Rights (embodying aspects of the traditional ‘Western constitutional 
rights) and a Covenant on Economic, Social and Cultural Rights (in-. - 
spired by socialist constitutional provisions and aspirations based upon 
aspects of the welfare state). He then describes regional human rights 
law (examples of which are found in the Europear. Convention and the 
“American Convention). 


Looking to the future, Henkin sees-new momentum for human rights 
attributable to political developments in Spain, Pcrtugal, and India, as 
well as to the Helsinki conference of 1975 where Soviet acceptance of 
human rights was the quid pro quo for substantial political concessions; 
using that leverage, President Carter has pursued the subject enthusiasti- 
cally (pp. 113, 121-22). The topic, Henkin writes “will continue to be 
a staple of international political life’ (p. 125) becéuse it enshrines “con- 
temporary values ‘that all have accepted in our time” (p. 129). 

. ‘Epwarp DUMBAULD 
U.S. Senior District Judge 


Protecting the Human Environment: Procedures cnd Principles for Pre- 
venting and Resolving International Controversies. By Aida Luisa Levin. 
(New York: UNITAR, 1977. Pp. xiii, 131. $8.) Th:s excellent monograph 
surveys international experience concerning the avcidance and settlement 
of international environmental disputes. It is the nimth in UNITAR’s inno- 
vative and important series of studies on conflict resolution. Levin main- 
tains the high standard set by previous studies in the series.. 


The monograph is divided into two parts. The irst section deals with 
procedures and mechanisms for the avoidance and settlement of environ- 
mental disputes, such as notification and consultation, negotiation, inter- 
mediary procedures, third-party determination, and national means of | 
settlement. The second section discusses general principles applicable to 
the settlement of such disputes and deals more rarticularly with issues 
concerning fresh water resources, air space, and climate and research 
modification, The emphasis is empirical rather than prescriptive. It 
focuses on a description of the existing state of the law and practice and 
on identifying key questions rather than answering them. -While much 
of the material covered has been discussed elsewhere, Levin brings it 
together in an interesting and concise way. She compresses a great deal 
of information and many acute observations into little more than 80 pages 
of text, with extensive accompanying notes. ) aa 


‘ However, the compression of the very broad and constantly growing 
body of international environmental experience within the confines of a . 


e 


# 
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brief monograph has some costs. The coverage is necessarily selective 
and the discussion close-packed. While Levin notes and trenchantly com- 
ments on a number of issues and problems, the format does not permit 
extensive and leisurely examination. The quality of her work leaves the 
reader wishing for more. e 


The study will be a valuable resource both for those concerned with 
international environmenżal questions and for those interested in problems 
of international dispute settlement. 

Ricuarp B. BILDER 
Of the Board of Editors 


International Terrorism in the Contemporary World. Edited by Marius 
H. Livingston with Lee Bruce Kress and Marie G. Wanek. (Westport, 
Conn, and London, England: Greenwood Press, 1978. Pp. xvi, 522. 
Index. $37.50.) Only its ernbracing title supplies a common theme to 
the 44 essays, by as many authors, from a dozen disciplines, including law, 
journalism, history, political science, sociology, and psychiatry, in this ex- 
pensive volume. The writing marks the fruition of a broadly conceived 
comprehensive 3-day symposium at Glassboro (N.J.) State College in 
1976. Events since do not cetract from the book’s coverage, but serve 
only to emphasize the intzactability of terrorism, and its continued fascina- 
tion. A 37-page bibliography at the end confirms that terrorism inspires 
scholarship as well as fear. 


A graceful and thoughtfully written “overview” by J. Bowyer Bell sum- 
marizes as succinctly as one could wish the contents of the volume. He. 
notes the disciplinary bias that accompanies analysis, and the imposing 
barriers for the serious investigator. He correctly stresses the impossi- 
bility of quantifying revolutionary activitv and wryly notes that while 
“counting is a most popular ecademic sport” (p. 41), a “paucity of data 
has, however, never deterred the academic mind” (p. 36). He warns us 
against the customary methocs of social science in saying it is “wise to 
be wary about generalizations concerning men on the run, men without 
names, living covert lives whase real nature largely lies beyond academic 
capacity to investigate with customary vigor” (p. 39). Generalizations, 
he notes, are risky when one is comparing terrorists who include a “middle- 
aged Belfast bookie, a medical graduate of the American University in 
Beirut, a retired Greek cclonel, and a Latin American priest” (p. 42). 


If our analytical tools are inadequate, as Bell suggests, the book reveals 
the availability of intriguing, observable facts. Several of the essays are 
particularly instructive because they give the American reader insight into 
acts of foreign terrorism not as widely known as those in Italy where 
“kidnapping has become a veritable cottage industry” (p. 36). Useful 
data are found in Jacob Suncberg’s discussion of antiterrorist legislation 
in Sweden, Michael Mocdie’s survey of terrorism in Northern Ireland, 
Ibrahim Sundiata’s account of Equatorial Guinea, and Thomas Anderson’s 
study of terrorism in parts of Central America. 


Robert Fearey’s report on international terrorism contains official U.S. 
Government views, and should be contrasted to the reports of officially 
inspired terrorism in the USSR by Samuel Hendel and in Nazi Germany 
by George Kren. An imaginative comparison of quasi-official terrorism 
by the Ku Klux Klan of the 1360’s and the National Liberation Front in 
South Vietnam one hundred years later is offered by Marvin Maurer. 
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Six essays on legal problems break ground that is more thoroughly tilled 
by the more recent study written and edited by Alona Evans and John | 
Murphy for. the American Society of International Law. William and 
Sally Mallison offer their useful proposition that international humanitarian 
law has a bearing on control of international terrorism, and Louis Kos- 
Racewicz-Zubowski outlines the essential features of an international 
criminal court. Theoretical study is leavened by hard facts. Particularly 
moving are final essays on Terrorism and Literature by Bernard Gros, and 
the events of the holocaust by William Glicksman and Abraham Katsh. 


Gorpon B, BALDWIN 
University of Wisconsin 


f 


Bibliographie zur Europdischen Integration—Mit Anmerkungen. Edited 
by Karl Kujath. (Bonn: Europa Union Verlag, 1977. -Pp. 777. Name 
index. DM 150.) In his thoughtful preface to this work, the first presi- 
dent of the Commission of the European Economic Community, Walter 
Hallstein, contemplates the role of scholarly literature in European con- 
struction. The writings reveal harmony and disharmony, the strength and 
elusiveness of a consensus on integration. The literature reflecting national 
viewpoints is now complemented by works of European dimension dealing 
with specific problem areas—defense, company law, environmental protec- 
tion—from a multinational or transnational perspective. 


This major regional bibliography, compiled by the former head librarian 
of the European Communities in Brussels, represents a valiant ‘effort to 
cope with the massive flow of materials concerning no less than 15 West 
European, East European, and “Atlantic” organizations. Items -dealing 
with the European Communities take up 18 of the 32 pages of the classifi- 
cation table. “Special attention” is paid to more recent works “containing 
different ideas on integration” or reviewing “recent development and pres- 
ent state.” Non-European sources and authors are included. The termi- 
nal year for the manuscript was 1976. 


Each major category of entries is headed by a list of specialized peri- 
odicals, bibliographies, and catalogs, followed by books (mostly mono- 
graphs), articles (including contributions to festschriften and annuals), 
and selected documents. The classification scheme moves from very gen- 
eral topics (e.g., international relations) downward to progressively spe- 
cific groups, with considerable cross-references to related groups. A help- 
ful alphabetical list of authors is added. 


The table of contents, the introduction with explanatory comments, and 
the detailed classification table appear in German, French, and English, 
an arrangement that alleviates somewhat the formidable difficulties faced 
by the user who is not a linguist. The titles of the individual items are 
given in their original language and many, but not all, entries are followed 
by a brief description of the content in the same language. - 


Extensive as the bibliography is, it is necessarily selective, and one may 
of course quarrel with some of the selections and omissions, particularly 
in the more general, in fact, peripheral categories where the choice was 
especially difficult (¢.g., “international organizations in general,” “United 
Nations—general”). On the other hand, items in the more specific sub- 
groups appear to have been assembled with discernment and sophistication, 


1 LEGAL Aeron OF INTERNATIONAL TERRORISM (A. Evans and J. Murphy eds. 1978). 
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The German language and literature are given a: prcminent role.- In 
some instances, even books “written originally in another language are 
entered in their German version (George. Ball's The Diecipline of Power 
becomes Disziplin der Macht with no indication that a translation is 
involved ).. i Eoo l l g ae a 

. . -ERIC STEIN 
Of the Board of Editors 


“ 


Einführung in das Völkerrecht. By Jorg Manfred Méssner.- (Munich: 
C. H. Beck’sche Verlagsbuchhandlung, 1977. Pp. xix, 246. Index. DM. 
29.80.) This rather brief introduction to international law is intended for 
use not. by the specialist in international law but by the student taking an ` 
elective course in the subject. . It could also be used by students under- 
taking independent study and requiring guidance concerning basic prin- 
ciples, more specialized literature, and reports of important cases. 


Most topics traditionally émbraced by international law textbooks are- 
covered, each in a few, terse paragraphs. - Even so, the book deals both 
with major basic concepts and with certain key applications of them, often 
with due regard for the evolution of international law. from roughly the ` 
18th century to the present, and especially for the developments of the 
last two decades. Thus, attention is given to such matters as the emerg- 
‘ence of new states, evolving concepts of. war, the status cf the individual, 
. and the impact of technology that has brought outer space, the deep - 
seabed, and ecological issues within the ken of the international lawyer. 


If there is a theme of consequence running through the text, it is the 
_ fragility not just of internaticnal law but of all law. International law 
- depends on states’ behaving toward each other in a civilized manner: and 
therefore is doomed to capitulate in the face of emotional and pathological: 
behavior. = | ; 
an WEsLEY L. GouLD 
Wayne State University 
. Annual Review of United Nations Affairs 1977. Volume I. Compiled 
~ and edited by William A. Landskron. (Dobbs Ferry: Oceana Publications, 


- Ine, 1979. Pp. xii, 443. $17.50.) This volume follows the same format 


as the 1976 Review, repeating both the merits and demerits. . It presents 
` a comprehensive picture of the UN’s work in 1977. Items are covered in 
a generally coherent, logical arrangement, with exceptions noted below. 
For each item he lists first a subordinate body dealing with the issue, then 
the major organ which considered it: i.e., the Security Council, the Economic 
and Social Council, or the General Assembly. The table of contents is well. 
arranged and helpful. (Volume II, to be published in mid-1979, will con- 
tain a cumulative index covering the previous volumes, 1966/67-1977, as 
well as documentation referred to in volume I.) $ 


Once again Landskron has chosen to lead off, under “Folitical and Se- 
curity Questions,” with the “Middle East and Palestine,” as. if Palestine 
‘were in some other area of the world. He then gives a detailed review of 
the work of the Committes on the Exercise of the Inalienable Right of the 
Palestinian People, whose mandate.is so one-sided that no Western coun- 
try has been willing to accept membership on it. It is difficult to find a- 
logical explanation for giving priority of. place to this issue over Southern . 
Rhodesia, Namibia, apartheid, and disarmament. And, as in 1976, the 
civil ‘war.in Lebanon goes unmentioned in the Middle East section. 


` 


- 
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In his preface, Landskron writes: “The lack of enforceinent’ procedures 
makes, most United Nations decisions and resolutions mere recommenda- `- 
tions. In fact, there is no lack of enforcement procedures; these are 
clearly set forth i in chapter VII of the UN Charter. What is lacking is the > 
willingness of governments to agree-on where, when, how, and ‘against . 
whom such procedures should be used. Such willingness is not enhanced 
if nations constituting a major part of the world, the West, perceive Gen- 
eral Assembly majority actions as one-sided, e.g., the Committee on ‘the 
Exercise of the Inalienable Right of the Palestinian People, whose activi- 
ties Landskron has chosen to highlight. 


It is also difficult to fathom why Landskron chose to give the full text 
of some resolutions, representing a small fraction of those adopted by the 
General Assembly. A case could be made for including the text of the 
resolutions establishing programs, e.g., the International Fund for Agricul- 
tural Development (Res. 32/107) and institutional arrangements for co- 
operation in the field of human settléments (Res. 32/162). But why 
should the perennial resolutions on apartheid and foreign economic inter- 
ests be included in full, while those on a host of other important issues are 
not? If there are criteria for selection, they are not apparent. 


Notwithstanding these flaws, the volume is a useful reference work. ` 


= : SEYMOUR MAXWELL FINGER 
i The (raduate School, CUNY . 


International Law in the Netherlands. Vol. One. Edited by H. F. van 
Panhuys, W. P. Heere, J.. W. Josephus Jitta, Ko Swan Sik, and A. M. Stuyt. 
(Alphen aan den Rijn: Sijthoff & Noordhoff; Dobbs Ferry: Oceana Publi- 
cations,- Inc., 1978. Pp. xxiv, 537.. Index. $40.) This is the first of a 
three-volume series. designed to offer a’ treatment of various topics cus- 
tomarily contained in treatises on international law but based primarily 
on specifically Dutch materials (hence usual topics, where such materials 
are not available, will be omitted). The enterprise is sponsored by the 
T. M. C. Asser Institute, an international law research and documentation 
center maintained by eight Dutch universities. (Incidentally, a biograph- 
ical sketch of the illustrious Professor Asser, for whom the institute is 
appropriately named, appears at pp. 181-82.) Nine Dutch scholars, from 
academic or official life, are contributors to the present volume. 


The first part gives a useful historical account of the Dutch nation in 
the context of its: international relations from 1250 to 1945, as well as a - 
treatment. of the Dutch colonial empire. It also contains a, review of 
Dutch contributions to the science of public international law during the 
first century of the Kingdom of the Netherlands (1814-1914). 


The remaining two parts of the volume deal with various international 
law topics, treated on the basis of Dutch documentation. These include 
Dutch contributions to the law of international waterways, the continental 
shelf, and fisheries. Under the heading, Participation in the International 
Le al System, the volume then deals with municipal law aspects of treaty- ` 
making, Dutch theory and practice with respect to recognition, and state 
succession with regard to- treaties. 


This is a work of valuable scholarship and will he essedaly useful when 
supplemented by the two volumes to follow. . 


. Epwarp DuMBAULD 
U.S. Senior District Judge 
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Die extraterritoriale Anwendung amerikanischer Anlegerschutzbestim- 
mungen. Ein Beitrag zum internationalen Aktienverkehrsrecht aus völker- 
rechtlicher Sicht unter besonderer Beriicksichtigung des Insiderrechts. By 
Ulrich Stürmer. (Frankfurt am Main, Bern, Las Vegas: Feter Lang, 1978. 
Pp. 204.) Stürmer offers a well-rounded and well-researched treatise on 
the extraterritorial application of American rules of law protecting inves- 
tors. The essay, published as volume 187 of the series, European Univer- 
sity Papers, was originally a doctoral thesis presented to the University of 
Augsburg in 1977. Much of it appears to be derived from Stiirmer’s 
studies at the University of California at Berkeley a few years earlier. 


The book consists of three well-defined parts. Faithful to the traditions 
of the German school, Stiirmer does not tackle his subject directly, but, 
in part 1, he approaches it from great distances, at first setting forth some 
basic elements and definitions of international law and of conflict of laws. 
Parts 2 and 3 deal in great detail with jurisdictional problems (bases and 
effects thereof). Consistent with the subtitle of his wark, the author 
thoroughly analyzes SEC Rule 10b-5 aimed at preventing and punishing 
fraudulent means for sales of securities, mostly abuses of “inside informa- 
tion.” (In German, the rules of this realm of the law are termed “Insider- 
recht”) He submits more than 20 American judicial decisions to thorough 
analysis, presenting them in graphic tables that represent the place where 
the act was first committed, where it was carried out, where it had effects, 
the nationalities of plaintiff and of defendant, and points of contacts with 
the United States and with other countries. Interesting additions are a 
comparative chapter on German law—the field of offshore funds, at pres- 
ent so important for the practitioner—and an examination of conflicts of 
duties under the laws of varicus jurisdictions involved in the same trans- 
action, l 


Stürmer’s explorations deliberately center on jurisdictional issues. His 
main conclusion is that developments are justifiably prcceeding in the 
direction of accepting the tests of “effects produced in a certain jurisdic- 
tion” rather than the slightly antiquated and autamatic test of territoriality. 
About one-fifth of the volume comprises a list of abbreviations, a subject 
bibliography, a table of cases cited, and a thorough index, features most 
welcome from Europe where these appendices are by far not as usual as in 
this country. 

ANDREW FREEMAN 
Of the New York Bar 


A Handbook on Financing U.S. Exports. By Paul H. Pratt. (Washing- 
ton: Machinery and Allied Products Institute, 1979. Pp. xvi, 171. $12.00.) 
This book is not for exporters alone, though it is heavily oriented toward 
the practicing attorney or company executive who must master the increas- 
ingly complex American financing and export laws. Now in its third edi- 
tion, the book is a comprenensive and well-written analysis of major export 
financing programs in existence for American companies. It concentrates 
on the Export-Import Banx, with a discussion of its role, organization, and 
broad policies (chapters 1~3), its direct lending program (chapter 4), and 
exporter credit programs which it provides directly or supports. With 
respect to the latter, the book describes the facilities of the Private Export 
Funding Corporation (PEFCO) (chapter 5)-and the Foreign Credit In- 
surance Association (FCIA) (chapter 9}. But commercial banks and 
other private sources for credit arrangements are not neglected and take 
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up about one-third of the book. The one flaw is the lack of an index; the 
detailed table of contents does not' quite correct it. 


Pratt has correctly focused on Eximbank as the single most important 
source of export financing; indeed, it is the major export incentive of the 
U.S. Government: With its lending, guarantee, and insurance programs, 
the bank serves as a vital source of export financing support for companies 
and private financing institutions (notably commercial banks) that cannot 
give competitive export financing terms without government support. 
Pratt devotes much of his coverage to capital goods and allied products, 
though not to the exclusion of any of the essentials outside that area. The 
sections on the role of commercial banks point out that most short- and 
medium-term financing is provided through the private sector. This book, 
current with developments as late as March of this year, is a necessary 
tool for those who need a convenient reference of U.S. export financing 
sources. i 

Joun A. CUTLER 
Of the Georgia Bar 


Conférence de la Haye de droit international privé. Actes et documents 
de la Treiziéme session 4 au 23 octobre 1976. Tome I, Matiéres diverses. 
(The Hague: Imprimerie National, 1978. Pp. 226.) Volumes II and III+ of 
the official record of the 13th (1976) session of the Hague Conference on 
Private International Law deal with matrimonial property regimes and 
marriage. Volume I, which appeared at a later date, covers miscellaneous 
matters, including the debates and decisions of the conference on matters 
other than the two topics noted. 


Included in Volume 1 are the speeches at the opening and closing ses- 
sions; the Rules of Procedure governing all meetings of the commissions 
of the conference; a valuable series of notes by the staff of the Permanent 
Bureau on technical questions and on topics considered for future work; 
the-procés-verbal for each of the meetings of Commission IV which dealt 
with these miscellaneous matters; the Final Act of the session with the 
text of the two conventions adopted; the text of the Convention on Agency, 
which was not adopted until the close of a special session in March 1978 
as the work of a Special Commission appointed at the close of the 1976 
session; and an extensive bibliography. 


For those interested in questions of technique in the drafting of treaties, 
there are valuable notes on protocol clauses, accession, reservations, 
options, reciprocity and the special problems of federal states, all of which 
are in both French and English. 


The proposal of the U.S. delegation to include the topic of choice of 
law in contracts as one of the matters for future work of the conference 
was strongly opposed by the members of the EEC group as potentially 
an interference with the work already under way in the EEC on a con- 
vention on this topic. 


The final. vote was 11-10 against, whieh means that this topic will not be 
placed on the agenda of the conference, unless at some future session the 
vote is reversed. . 


This volume differs from the other two in one important aspect. More 
than half the text appears in both French and English, including all the 


1 See NC at 71 AJIL 500 (1977). 
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important notes of the Permanent Bureau. However, the procès-verbaux, 
including the important debate on contracts, follow the pattern of present- 
ing each delegate’s remarks in the language used. , 


Pui W. AMRAM 
Of the D.C. Bar 


Pojęcie sily w Karcie Narodów ‘Zildnoczonych (The Term “Force” in © k 


the UN Charter). By Andrzej Jacewicz. (Warsaw: Wydawnictwo Mini- 
.sterstwa Obrony Narodowej, 1977. Pp.:175. . Bibliography. Z1.20.) The 
central theme of Jacewicz’s book is the prohibition of the use of force or 
threat of force against the territorial integrity and political independence 


of any nation. That fundamental principle of international law emerged | 


following the Bolshevik Revolution, although efforts to limit the use of 
force had previously been made at the Hague Conference of 1907 (Second 
Convention). The Covenant of the League of Nations further established 
an elaborate system of safeguards against the use of force, ruling out resort. 
to war in certain circumstances and making unlawful war a case for col- 
lective security action against the aggressor. It must be mentioned in this 
context, that while peace and’ prohibition of aggression were certainly the 
goal of the Decree on Peace (SU 1917, No. 1), in the following years the 
Soviet state engaged in a series of wars in order to consolidate the Soviet 


order in the territories that sought separation from the former Russian 


Empire. 


Tracing the development ‘of those prohibitions, Jacewicz analyzes the - 


import of the Kellogg-Briand Pact (1928). He outlines the provisions of 


the UN Charter and various ects that resulted from the policies followed - 


by the United Nations, such as the Vienna Convention on the Law of 
Treaties (1969), and the 1970 Declaration on Friendly Relations and Co- 
operation.of States in Accordance with the Charter of the United Nations. 


Indeed, he believes that under thé present legal system the prohibitions . 


of the UN Charter must today be considered a norm of general interna- 
tional law. Whether the prohibitions of the Charter mean only the use 


‘(or threat) of armed force, or any other form of pressure is the main issue. — 


Following a short introduction Jacewicz, in chapter I, applies four types 
of interpretation: he analyzes the Charter in terms of its text, its logic, its 


purpose, and its. system. In.chapter II he tests this interpretation against. 


international practice since the adoption of the Charter, as exemplified by’ 
the UN resolutions, treaties, agreements, and other acts. In chapter III 
he examines the Charter in light of the preparatory work and pre-1945 
international practice. He follows the ART set up for interpretation 
in the Advisory Opinion of the Permanent Court of International Justice 
of 1932. (Interpretation cf the Convention of 1919 Concerning Employ- 
ment of Women During the Night) and the. teachings of Ludwik Ehrlich 
of L’wéw and Kraków Universities in his classical work, The Interpretation 
of Treaties. 


This is primarily a study of legal texts with little reference to political 
and military reality. Jacewicz makes no effort to confront the formal law 


with the conduct of states, and carefully omits any reference to the rela- ` 


tions within the socialist commonwealth of nations (the Soviet invasion of 


Hungary in 1956 and collective military intervention in Czechoslovakia _ 


in 1968). The limited scope leaves the readet and the reviewer with the 
impression that the enquiry lacks completeness and reality. 


1 Reviewed in 57 AJIL 808-809 (1958). 
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These reservations aside, Jacewicz’s book is a model of juristic study, 
fully supported by annotations and as complete a bibliography of the 
problem as is practically possible. . © [ee 

- ; a ae '. + K., GRZYBOWSKI 
Duke University School of Law ` 
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Droit International, Privé et Public. No. 1. ‘Recueil d’études et de 
documentation édité en collaboration avec [Union des travailleurs scien- 
tifiques de-Bulgarie. .Association Bulgare de Droit International. (Sofia: 
Sofia Presse, 1978. Pp. vi, 413.) This first publication in a Western lan- 
guage of the Bulgarian Association of International Law, edited and trans- 
lated by Stancho Dzhumaliev, consists of two sections on private and 
public international law. The introduction to the first section is a study 
by the leading. Bulgarian author on private international law, Vladimir 
Kutikov, on the “Substantive rules immediately and autonomously applied 
in international private law,” in which he argues for an enlarged concept 
of private international law, as provided by Soviet jurisprudence. Inter-- 
national private law, he argues, should not be limited to the conflict of 
laws, but should also cover the direct substantive norms of domestic legis- 
lation on. those subjects that contain foreign elements, norms valid with- 
out resort to a collision ‘rule. l , 

This is-followed by three papers on special branches of Bulgarian inter- 

national private law: contracts, family relations, and navigation. The paper 
on Freedom of contracting in Bulgarian foreign commerce by Dzhumaliev 
„covers the limited field of free contracting permitted to state trading or- 
. ganizations. and persons of capitalist countries by the government foreign 
trade monopoly. Relations aniong socialist countries are set apart and 
sk dor by special treaties- which establish the choice of jurisdiction and 
rules of compulsory arbitration. The paper by Tsona Damianov on family 
law is based on the recent Bulgarian Family Relations Code of March 22, ` 
1968, which contains a special chapter of elaborate rules on law conflicts. 
The article on the Law of the flag by Ognion Vartolomeev is based on the 
recent Bulgarian legislation on maritime navigation of August 24, 1971. 


Zhivko Stalev contributes a comparative study on the Application of the 
-lex fori in. civil procedure: He compares French, British, and West Ger- 
man doctrines and practice in relation to their granting procedural excep- 
tions from the application of the law of the forum in cases involving inter- . 
national elements. He also includes a comparison of the rights of aliens 
arid nationals and of the rules for putting up security for legal costs. The 
latter are unknown to Bulgarian law. 


- The section on public international law contains two historic papers: 
Treaties and trade agreements of Bulgaria by Penko Penkov and a History 
of Bulgarian relations to the United Nations, 1955-1971 by Matei. Kara- 
simeonov, a constitutional law study by Boris Spassov and Dimo Popov 
on the Contracting power in foreign affairs of the National Assembly and 
` the Council of State_according to the new Constitution of 1971, and an 

article on the Legal aspects of. scientific and technical cooperation of- 
.COMECON members-by Simeon Dzhepelov. i 


Petko Radoinov contributes a critical review of the most important 
theories on the Competence of international organizations; he concurs 
with the doctrine of the Soviet scholar Grigory I. Tunkin. m 
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The documentary section contains a translation of the legal bette re- 
ferred to in the articles and a classified list of the multilateral agreements 
_ and intergovernmental agencies participated in by Bulgaria. 


The articles, of high scholarly quality, and knowledgeable of. the rele- ` 
vant foreign literature, are a valuable aid for information on recent Bul- 
garian, legislation and alsə an introduction to legal thinking in Bulgaria. 


Huce KNOEPFMACHER 
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` OFFICIAL DOCUMENTS 


UNITED NATIONS 
INTERNATIONAL COURT OF JUSTICE 


RULES OF COURT ° 


ADOPTED ON 14 APRIL 1978 


oe PREAMBLE 

The Court, 

Having regard to Chapter XIV of the Charter of ie United Nations; 

Having regard to the Szatute of the Court annexed thereto; 

Acting in pursuance of Article 30 of the Statute; 

' Adopts the following revised Rules of Court, approved on 14 April 
1978, which shall come into’ force on 1 July 1978, and shall as from. 
_ that date replace the Rules adopted by the Court on 6 Mav 1946 and 
amended on 10 May 1972, save in respect of any case submitted to the 
Court before 1 July 1978, or any phase of such a case, which shall 
continue to be governed ty the Rules in force before that date. 


Part I 
THE COURT ` 
SECTION A. JUDGES AND ASSESSORS 
' Subsection I. T. he Members of the Court 


Article ae 


l. The Members of the Court are the Judges elected in accordance 
with Articles 2 to 15 of the Statute. i 

2. For the purposes of a particular case, the Court may also include 
upon the Bench one or more persons chosen under Article 31 of the 
Statute to sit as judges ad hoc: > , 

3. In the following Rules, the term “Member of the Court” denotes ° 
any elected judge; the term “judge” denotes any Member of the Court, 
and any judge ad hoc. : oe a = 


Article 2 


1. The term of office of Members of the Court elected at a triennial 
election shall begin to run from the sixth of February! in the year in 
which the vacancies to which they are elected occur. 


2 INTERNATIONAL Court OF JUSTICE, ACTS AND POCUNENES CONCERNING 
THE ORGANIZATION OF THE Court, No. 4 (1978). : = 


1 This is the date on which the terms of office of the Members of the Court elected 
at the first election began in 1946. 
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2. The term of office of a Member. of the Court elected to replace 
a Member whose term of office has not expired shali begin to run from 
the date of the election. 


Article 3 


Be The Members of the Cont in the exercise of their functions, are 
of equal status, irrespective of age, priority of election or length of ser- 
vice. 

2. The Members of the Court- shall, except as provided in paragraphs 
4 and 5 of this Article, take precedence according to the date on which 
their terms of office respectively began, as proviged for by Article, 2 of 
these Rules. 

3. Members of the Court whose terms of office began on the same date 
shall take precedence.in relation to one another according to seniority 
of age. 

4. A ‘Member of the Court who is re-elected to a new term of office 
which is continuous with his previous term shall retain his precedence. 

5. The President and the Vice-President of the Court, while holding - 
‘these offices, shall take precedence before all other Members of the Court. 

6. The Member of the Court who, in accordance with the foregoing 
paragraphs, takes precedence next after the President and the Vice- . 
President is in these Rules designated the “senior judge”. If that Member | 
is unable to act, the Member of the Court-who is next after him in pre- 
cedence and able to act is considered as senior judge. 


Article 4 


l. The declaration to be made by every Member of the Court in 
accordance with Article 20 of the Statute shall be as follows: 


“I solemnly declare that I will perform my duties and exercise my 
powers as judge honourably, faithfully, impartially and conscien- 
tiously.” 


-2. This declaration shall be made at the first public sitting at which the 
Member of the Court is present. Such sitting shall be held as soon as 
practicable after his term of office begins and, if necessary, a special 
sitting shall be held for the purpose. 

3. A Member of the Court who is re-elected shall make a new declara- 
tion only if his new term is not continuous with his previous one. 


Article 3 


1A Member of the Court deciding to resign shall communicate his 
-decision to the President, and the resignation shall take effect as provided 
in Article 13, paragraph 4, of the Statute. 

2. If the Member of the Court deciding to resign from the Court is the 
President, he shall communicate his decision to the Court, and the resig- 
* nation. shall take effect as provided'in Article 13, paragraph 4, of the 
Statute. 


/ 
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Article 6 ` E - 


In any case in which the application of Article 18 of the Statute is 
under consideration, the Member of the Court concerned shall be so’. 
_ informed. by ‘the President or, if the circumstances so require, by the 
Vice-President, in à written statement which shall include the grounds 
therefor and any relevant evidence. He shall subsequently, at a private 
meeting of the Court specially convened for the purpose, be afforded an 
_ opportunity of making a statement, of furnishing any information or 

explanations he wishes to give, and of supplying answers, orally or in - 
writing, to any questions put to him. At a further private meeting, ‘at 
which the Member of the Court concerned shall not be present, the matter 
shall be.discussed ; each Member of the Court shall state ae opinion, and | 
if Reuusiee a vote shall be taken: = . 


Subsection 2, Judges ad hoc 


Article 7. 


1. Judges ad hoc, chosen under Articlé 31 of the Statute for the pur- 
' poses of particular cases, shall be admitted to sit on the Bench of the 
Court in the circumstances and according to the procedure indicated in 
_ Article 17, paragraph 2, Articles 35, 36, 37, Article 91, paragraph 2, and 

-Article 102, paragraph : of these Rules. - l 

2. They shall partic.pate in the case in which they sit on terms of. - 
complete equality. with the other judges on the Bench. - 

3. Judges ad hoc shail take precedence after the Members of the Court 
and in ore of seniority of age. 


Arile 8 


i l. The aem declaration to be made by every judge ad hoc in accor- 
dance with Articles 20 and 31, paragraph 6, of the Statute shall. be as set . 
out in Article 4, paragraph 1, of these Rules. | 

2. This declaration shall be made at a public sitting in the case in which 
the judge-ad hoc is participating. If the case is being dealt with by a.cham- 
ber of the Court, the declaration shall be made in the same manner in 
that chamber. . 

3. Judges ad hoc shall make the declaration in relation to any case 
in which they are participating, even if they have already. done’so in a . 
previous case, but shall not make a new declaration for a later phase 
of the same case. 


| Subsection 3> Assessors z 
7 l ` Article 9 l 

1. The Court may, either proprio motu or upon a request made not 
later than the closure of the written proceedings, decide, for the purpose 
_of a contentious case or request for advisory ene to appoint 
assessors to sit with it without the right to vote. 


va 
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'’ 2. When the Court so decides, the President shall take steps to obtain 
all the-information relevant to the choice of the assessors. 
3. The assessors shall be appointed by secret ballot and by a majority 
- of the votes of the judges composing the Court for the case. 
' 4, The same powers: shall belong. to the Chambers provided for by 
Articles 26 and 29 of the’Statute and to the presidents thereof, ang may . 
be exercised in the same manner. `- E 
5. Before entering upon their duties, ASSESSOIS shall make the following 
declaration ata public sitting: 


“T solemnly declare that I will perform my duties.as an assessor 
honourably, impartially and conscientiously, ‘and that I will faith-. 
fully observe all- the. ‘provisions of-the Statute and of the Rules of 

` the Court.” ` ` | l 


Z+ `  * SECTION B. THE PRESIDENCY . 


: n ©. Artidel0 ar 


m2 The term of office of the President and that of the Vice-President - 
shall begin to run from the date on which the terms of office of the 
` Members of the Court elected at a triennial election begin in accordance 
with Article 2 of these Rules. 
2. The elections to the presidency and vice-presidency shall be held 
on that date or shortly | thereafter. The former-President, if still a Member 
' of. the Court, shall continue to exercise his functions until the election to 
ine presidency has taken place. 


- Article 11 


` 1. If, on the date of the election to the presidency, the former President 
is still a Member of the Court, he shall conduct the election. If he has - 
ceased to be a Member of the Court, oris unable to act, the election shall 
be conducted by the Member of the Court exercising the functions of the 
presidency by virtue of Article 13, paragraph 1, of.these Rules. 

2. The election shall take place by secret ballot, after the presiding _ 
Member of the Court has declared the number of affirmative votes 
necessary for election; there shall be no nominations. The Member of the 
Court obtaining the votes of a majority of the Members composing it at 
the time of the election shall be declared elected, and'shall enter forthwith 

‘upon his functions. f 

3. The new President shall conduct the election of the Vice-President 
either at the same or. at the following meeting. The provisions of para- 
graph 2 of this Article shall apply equally to this election. - 


Article 12 


‘The President shall preside at all meetings of the Court; he shall 
direct the work and supervise the administration of the Court. . 
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Article 13 


1. In the event of a vacancy in the presidency or of the inability of 
the President to exercise the functions of the presidency, these shall be 
exercised by the Vice-Fresident, or failing him, by the senior judge. 

2. When the President is precluded by a provision of the Statute or of 
these Rules either from sitting or from presiding in a particular case, he 
shall continue to exercise the functions of the presidency for all purposes 
save in respect of that zase. 

3. The President shall take the measures necessary in order to ensure 
the continuous exercise of the functions of the presidency at the seat of 
the Court. In the event of his absence, he may, so far as is compatible 
with the Statute and these Rules, arrange for these functions to be 

- exercised by the Vice-President, or failing him, by the serior judge. 

4. If the President decides to resign the presidency, he shall commu- 
nicate his decision in wziting to the Court throvgh.the Vice-President, or 
failing him, the senior judge. If the Vice-President decides to resign 
his office, he shall communicate his decision to the President. 


Article 14 


If a vacancy in the presidency or the vice-presidency occurs before the 
date when the current term is due to expire under Article 21, paragraph 1, 
of the Statute and Article 10, paragraph 1, of these Rules, the Court shall 
decide whether or not the vacancy shall be filled during the remainder of 
the term. : 


SECTION C. THE CHAMBERS 


Article 15 


1. The Chamber of Summary Procedure to be formed annually under 
Article 29 of the Statute shall be composed of five Members of the Court, 
comprising the President and Vice-President of the Court, acting ex 
officio, and three other members elected in accordance with Article 18, 
paragraph 1, of these Rules. In addition, two Members of the Court shall 
be elected annually to éct as substitutes. 

2. The election referred to in paragraph | of this Article shall be held 
as soon as possible after the sixth of February in each year. The members 
of the Chamber shall erter upon their functions on election and continue 
to serve until the next election; they may be re-elected. . 

3. If a member of the Chamber is unable, for whatever reason, to sit 
ina given case, he shal. be replaced for the purposes of that case by the 
senior in precedence of the two substitutes. 

4. If a member of the Chamber resigns or otherwise ceases to be a 
member, his place shall be taken by the senior in precedence of the two 
substitutes, who shall thereupon become a full member of the Chamber 
and be replaced by the election of another substitute. Should vacancies ' 
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T the number of available ibstinites, elections shall be held as soon 
as possible in respect of the vacancies still existing after the substitutes 
have assumed full’ membership and in respect of the vacancies in the 
substitutes. 

Article 16 


1. When the Court decides to form one or more of the Chambers 
provided for in Article 26; paragraph 1, of the Statute, it shall determine 
the particular category of cases for which each Chamber is formed, the 
number of its members, the period for which they will serve, and the 
date at which they will enter upon their duties. - 

2. The members of the Chamber shall be elected in accordance with 
Article 18, paragraph I, of these Rules from’ among the Members of the 
Court, having regard to any special knowledge, expertise or previous 
experience which any of the Members of the Court may have in relation 
to the category.of case the Chamber is being formed to deal with. 

3. The Court may decide.upon the dissolution of a Chamber, but 
without prejudice to the duty of the Chamber concerned to finish any 
cases pending before it. 


: Article 17 


1...A request for the formation of a Chamber to deal with a particular 
case, as provided for in Article 26, paragraph 2, of the Statute, may be 
filed at any time until the closure of the written proceedings. Upon receipt 
of a request made by one party, the President shall ascertain whether the 
other party assents. 

2. When the parties have agreed, the President shall ascertain their 
views regarding the composition of the Chamber, and shall report to the 
Court accordingly. He shall also take such steps as'may be necessary to 

. give effect to the provisions of Article 31, paragraph 4, of the Statute. _ 

3. When the Court has determined, with the approval of the parties, 
the number of its Members who are to constitute the Chamber, it shall ` 
proceed to their election, in accordance with the provisions of Article 
18, paragraph 1, of these Rules. The same procedure shall be followed 
as regards the filling of any vacancy that may occur on the Chamber. 

4. Members of a Chamber formed under this Article who have. been 
replaced, in accordance with Article 13 of the Statute following the 
expiration of their terms of office, shall continue to sit in all phases of the ` 
case, whatever the stage it has then reached. 


Article 18 


l. Elections to all Chambers shall take place by secret ballot. The 

. Members of the Court obtaining the largest number of votes constituting 
a majority of the Members of the Court composing it at the time of the 
election shall be declared elected. If necessary to fill vacancies, more than 
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one ballot shall take place, such ballot being limited to the number of 
- vacancies that remain tc be filled. 
2. Ifa Chamber wher formed includes the President or Vice-President 
_ of the Court, or both of them, the President or Vice-President, as the case. 
may. be, shall preside over that Chamber. In any other event, the Chamber 
shall’ elect its own president by secret ballot and by a macority of votes 
-of. its members. The Member of the Court who, under tkis paragraph, 
presides over the Chamber at the time of its formation shall continue’ to 
preside so long as he remains a member of that Chamber. 
` 3. The president of a Chamber shall exercise, in relation to cases being 
dealt with by that Chamber, all the functions of the President of the Court 
in relation-to cases before the Court. l 
4. Ifthe president of a Chamber is prevented from sitting or from acting 
as president, the functions of the presidency shall be assumed by the 
_ member of the Chamber who is the. senior in precedence ard able to act. 


~ 


SECTION D. INTERNAL FUNCTIONING OF THE COURT — 


Article ] 9 7 


` The Hitema judicial practice of the Court shall, subject to the provi- 
sions of the Statute and these Rules, be governed by any résolutions on 
the ounces Piopi by the Court?. l 


Article 20 


l. The quorum specified by Article 25, paragraph 3, a the Statute 
applies to all meetings of the Court. 

_ 2. The obligation of Members of the Court under kriel 23, para- 
graph 3, of the Statute, to hold themselves permanently at the disposal 
of the Court, entails attendance at all-such meetings, unless they are 
prevented from attending by illness or for other serious reasons duly 

‘explained to the President, who shall inform the Court. 

3. Judges ad hoc are likewise bound to hold themselves gt the disposal _ 
of the Court and to attend all meetings held in the case in which they are 
participating. They shall not be taken into account for the calculation of 
the quorum. 

4. The Court shall fix the dates and duration of thé judicial vacations 
and the periods‘and conditions of leave to be accorded to individual 
Members of the Court under Article 23, paragraph 2, of the Statute, 
having regard in both cases to the state of its General List and to the 
requirements of its current work. 

5. Subject to the same considerations, the Court-shall observe the 
public holidays customary at the place where the Court is sitting. 

6. In case of urgency the President may convene the Court at any time. 


- 


1 The resolution now in force was adopted on 12 April 1976. 


— 


` 
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n - Article 21 


1. The deliberations of the Court shall take place in private and remain ` 
secret. The Court may however at any time-decide in respect of its 
deliberations on other than Judicial matters to Publish or allow’ publica- 

' tion of any part of them.. 

2: Only judges, and the assessors, if any, take part in the Court's 
. judicial deliberations. The Registrar, or his deputy, and other members’ 
of the staff of thé Registry-as may be;required shall be present. No other 

- person shall be present except by permission of the Court. 


3. The minutes of the Court’s judicial deliberations shall record only 
the title or nature of the subjects or matters discussed, and the results 
of any vote-taken. They shall not record any details of the discussions 

- nor the views expressed, provided however that any judge is entitled to” 
require that a statement made by him be inserted in the minutes. ` 


PART H 
THE REGISTRY 


Article 22. 


1. The Court shall elect its Registrar by secret ballot from amongst 
‘candidates proposed by Members of the Court. The Registrar shall be . 
elected for a term of seven years. He may be re-elected. 

2. The President shall give notice of a vacancy or impending vacancy 
to Members of the Court, either forthwith upon the vacancy arising, or, 
where the vacancy will arise on the expiration of the term of office of the 
Registrar, not less than three months prior thereto. The President shall 
fix a date for the closure of the list of candidates so as to enable nomina- 
tions and information concerning the candidates to be received in suffi- 
cient time. : 

3. Nominations shall indicate the relevant information concerning | the 

.-candidate, and in particular information as to his age, nationality, and 
present ‘occupation, university qualifications, knowledge of languages, - 
and any previous experience in law, diplomacy or the work of international 
organizations. 

4. The candidate obtaining the votes.of the majority of the Members 
of the Court composing it at the time of the election shall be declared 
elected. 


Article z 


`` The Court shall elect a Deputy-Registrar: the provisions of Article 22 
of these Rules shall apply to his election and term of office. 


\ 


i 


~ 


` 
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‘Article 24 


1. Before taking up his duties, the Registrar shall make the following 
declaration at a meeting of the Court?” 


“I solemnly declare that I will Seif the duties incumbent upon 
me as Registrar of.the International Court of Justice in all loyalty, ° 
discretion and good-conscience, and.that I will faithfully observe all 
‘the provisions of the Statute and of the Rules of the Court.” , 


2. The Deputy-Regist-ar shall’ make a similar declaration ata meeting 
of the Court before taking up his duties. - 


Article 25 | . 


. 1. The staff-members of the Registry shall be appointed by the Court 
‘on proposals submitted by the Registrar. Appointments to such posts 
- as the Court shall determine may however be made by the Registrar with 
the approval ‘of the Pres:dent. 
` 2. Before taking up his duties, every staff-member shall make the 
following declaration beZore the President, the Registrar being present: 


“I solemnly declare that I will perform the duties incumbent upon 

me as an Official of the International Court of Justice in all loyalty, 

. discretion and good conscience, and that I will faithfully observe all 
-~ the provisions of the Statute and of the Rules of the Court.” 


{ 
N 


Article 25 : ; a 
. The Registrar, in the discharge of his functions, shall: 


— 


(a) be the regular channel of communications to and from the Court, 
and in particular shall effect all communications, notifications and 
transmission of documents required by the Statute or by these Rules 
‘and ensure that the date of despatch and oe thereof may be. 
readily verified ; o | 

(b) keep, under the. supervision of the President, and in anon form as may 
be laid down by the Court; a General List cf all cases, entered and 
numbered in the order in which the documents instituting proceed- 
‘ings or requesting an advisory opinion are received in the Registry; 

(c) have the custody of the declarations accepting the jurisdiction of the 

~ Court made by States not parties:to the Statute in accordance with 
any resolution adopted by the Security Council under Article 35, 
paragraph 2, of the Statute!, and transmit certified copies thereof to 
all States parties to the Statute, to such other States as ‘shall have 
deposited declaratioas, and to the, ee -General cf the United 
Nations; 


1 See below p. 762. 


A 
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(d) transmit to the parties copies of all pleadings. and documents annexed 
upon receipt thereof in the Registry; 
-(e} communicate to the government of the country in nwhigh the Court : 
"or a' Chamber is sitting, and any other governments which ‘may be 
concerned, the necessary information as to the persons from time to 
time entitled, under the Statute and relevant agreements, to privileges, - 
- immunities, or facilities; i : 
(f) be present, in person or by his deputy. at meetings of the Court; and 
of the Chambers, and be responsible for the preparation of minutes 
of such meetings; . 
(g) make arrangements for such provision or verification of translations 
© and interpretations into the coun s official languages as the Court 
may require; , 
(h) sign-all judgments, advisory. opinions and orders of the Court, and 
the minutes’ referred to in subparagraph (f); > i 
(i) be responsible for the printing and publication of the Coùrt’s 
judgments, advisory opinions and orders, the pleadings and state-. 
ments, and minutes of public sittings in cases, and of such other 
l documents as the Court may direct to be published; 


(j) be responsible forall administrative Koik and in ` particular for the 
accounts and financial administration in accordance with the financial 
procedures of i United Nations; , , 


(k) deal with enquiries concerning the Court aid its work; 


(1) ‘assist in maintaining relations between the Court and other organs of 

© - the United Nations, the specialized agencies, and international bodies 
and conferences concerned with the codification and progressive 
development of international law; 

(m) ensure that information concerning the Court and its activities is 
made accessible to governments, the highest national courts of justice, 
professional and learned societies, legal faculties and schools ' of 
law, and public information media; 

(n) have custody of the seals and stamps of the Court, of the arvis of 
the Court, andofsuchother archives as may be entrusted to theCourt?. 


Zi The Court may at any time entrust additional functions to the 
Registrar. 

3. In the discharge of his funcions the Registrar shall be responsible 
to the Court. ` 


1 The Koni also keeps'the Archives of the Permanent Court of International 

` Justice, entrusted to the present Court by decision of the Permanent Court of October 
' 1945 (I.C.J. Yearbook 1946-1947, p. 26), and the Archives of the Trial of the Major 
War Criminals before the International Military Tribunal-at Nuremberg (1945-1946), 
entrusted to the Court by decision of that Tribunal of 1 October 1946; the Court 

_ . authorized the Registrar to accept the latter Archives by decision of 19 November 1949, 
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Article 27 


I. The Deputy-Registrar shall assist the Registrar, act as Registrar in 
the latter’s absence and, in the event of the office becoming vacant, 
exercise the functions of Registrar until the office has been filled. 

2. H both the Registrar and the Deputy-Registrar are unable to carry 
out the duties of Registrar, the President shall appoint an official of the 
‘Registry to discharge-those duties for such time as may be necessary: If 
both offices are vacant at the same time, the President, after consulting 
the Members of the Court,-shall appoint an ‘official of the Registry to 
discharge the duties of Registrar pending an election to that office. 


i l Article 28 


1. The Registry shall comprise the Registrar, “the Deputy-Registrar, - 

and such other staff as the REBISNAL shall require for the efficient discharge’ 
- of his functions. . 

2. The Court shall presonde the organization of the Registry, and, 
shall. for this, purpose request the Registrar to make proposals. 

3. Instructions for the Registry shall be drawn up by the Registrar and = 
approved by the Court. 

‘4, The staff of the Registry shall be subject to Staff Regulations drawn 
up by the Registrar, so far as possible in conformity with the United . 
Nations Staff Regulations and Staff Rules, and approved by the Court. 


Article 29 : 


$. The Registrar may be removed from office only if, in ‘tie opinion 
of two-thirds of the Members of the Court, he has either become per- 
manently incapacitated from exercising his furictions, or has committed ` 
a serious breach of his duties. 
2. Before a decision is taken under this Article, the Registrar shall be 
, informed by the President of the action contemplated; in a written state- 
ment which shall include the grounds therefor and any relevant evidence. 

' He shall subsequently, at a private meeting of the Court, be afforded-an 
opportunity of making a statement, of furnishing any information or. - 
explanations he wishes to give, and of supplying answers, omy or in. 
writing, to any questions put to him. E 

3. The Deputy-Registrar may be removed from office only on the same 
grounds and by the same procedure. 


Part III 
PROCEEDINGS IN CONTENTICUS CASES 
|. SECTION A. COMMUNICATIONS TO THE COURT AND CONSULTATIONS 


Aviles 30, - 


l All communications to the Court under these Rules shall be addressed — 
to the Registrar unless otherwise stated. Any request made by a party ` | 
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shall likewise be addressed to the Registrar unless made i in open ‘court in 
the course of the oral proceedings. - 


Article 31 


In every case submitted to the Court, the President shall ascertain the 
views of the parties with regard to questions of. procedure. For this 
purpose he shall summon the agents of the parties to meet him as soon . 
as possible after their appointment, and whenever ‘necessary thereafter. 


. SECTION B. THE COMPOSITION OF THE COURT 
= ae FOR PARTICULAR CASES 


Article 32 


1. If the President of the Court is a national of one of the parties in a 
case he shall not exercise the functions of the presidency in respect of that 
~ case. The same rule applies to the Vice-President, or to the senior judge, 
when called on to act as President. | 

2. The Member of the Court who is presiding in a case on the date on 

~which -the Court convenes for the oral proceedings shall continue to 
preside in that case until completion of the current phase of the case, 
notwithstanding the election in. the meantime, of a new President.or 
Vice-President: If he should become unable to act, the presidency for 
the case shall be determined in accordance with Article 13 of these Rules, 
and on the basis of the composition of the Court on the date on which it 
convened for the oral proceedings. 


I 


' Ariiele 33 


Except as provided in Article 17 of these Rules, Members of the Court - 
who have been replaced, in accordance with Article 13,. paragraph 3, of 
the Statute following the expiration of .their terms of office, shall dis- 
charge the duty imposed upon them by that paragraph by continuing to 
sit until the completion of any phase of a case in respect of which the 

~ Court convenes for the oral proceedings prior to the date of such re- 
placement. l 


Bi = > Article A 


1. In case of any doubt arising as to. the application of Article 17, 
paragraph 2, of the Statute or in case of a disagreement as to the applica- 
tion.of Article 24 of the Statute, the President shall inform the won 
of the Court, with whom the decision lies. ; 

2. If a party desires to bring to. the attention of the Court facts Poa 
it considers to be of possible relevance to the application of the provisions 
of the Statute mentioned in the previous paragraph, but which it believes 
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may not be known to the Court, that party shall conmo eats confiden- 
_ tially such facts to the President i in wung j 


Article 35. 


* 1. Ifa party proposes to exercise the power conferred by Article 31 of ` 
the Statute to choose a judge ad hoc in a case, it shall notify the Court — 
of its intention as soon’as possible. If the name and nationality of the 
judge selected are not indicated at the same time, the-party shall, not 
later than two months before the time-limit fixed for the filing of the 
Counter-Memorial, inform the Court of the name and nationality of the 
person chosen and supply brief biographical details. The judge ad hoc > 
may be cf a nationality other than that of the party which chooses him. 

2. If a party proposes to abstain from choosing a judge ad hoc, on 
condition of a like abstention by the other party, it shall so notify the 
Court which shall inform the other party. If the other party thereafter 
gives notice of its intent.on to choose, or chooses, a judge ad hoc, the, 
time-limit for the party which has previously abstained from choosing a 
judge may be extended by the President. 

3. A.copy of any notification relating to. the choice of a judge ad hoc 
shall be communicated ty the Registrar to the other party, which shall. 
be requested to furnish, within a time-limit to be fixed by the President, ` 
such observations as it may wish to make. If within the said time-limit 
no objection is raised ty the other party, and if none appears to the : 
Court itself, the parties shall be so informed.. 

4. In the event of any objection or doubt, the matter shall be decided | 

- by the Court, if necessary after hearing the'parties. — 

5. A judge ad hoe wha has accepted appointment but who becomes 
unable to sit may be replaced. 

6. If and wken the reasons for the participaticn of a judge ad hoc are 
found no longer to exist, he shall cease to sit on the Bench. 


~ 


‘Article 36 


1.. If the Court finds that two or more parties are in the same interest; 

- and therefore are to be reckoned as one party only, and that there is no 
Member of the Court of zhe nationality of any one of those parties upon 
the Bench, the Court shall fix a time-limit within which they may jointly 
choose a judge ad hoc. 

2. Should any party amongst those found by the Court to be in the 
same interest allege the existence of a separate interest of its own, or put > 
forward any other objection, the matter shall be decided by the Court, 
if necessary after hearing the parties. 


Article 37 - - 


1. Ifa Member of the Court having the nationality of one of the parties. 
is or becomes unable to sit in any phase of a case, that party shall there- 


4 
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upon become entitled to choose a judge ad hoe within a time-limit to be 
fixed by the Court, or by the President if the Court is not sitting. l 

2. Parties in the same interest shall be deemed not to have a judge of — 
one of their nationalities upon the Bench if the Member of the Court - 
having one of their nationalities is or becomes unable to sit in any phase 
of the case. 

3. If the Member of the Court having the nationality Me a party be- 
comes able to sit not later than the closure of the written proceedings in 
that phase of the case, that Member of the Court shall resume his seat on 
the Bench in the case. 


SECTION C. PROCEEDINGS BEFORE THE COURT 
Subsection 1. Institution of Proceedings 


Article 38 


l. When proceedings before the Court are instituted by means of an 
application addressed as specified in Article 40, paragraph 1, of the 
Statute, the application shall indicate the party making it, the State 
against which the claim is brought, and the subject of the dispute. 

2. The application shall specify. as far as possible the legal grounds 
upon which the jurisdiction of the Court is said to be based; it shall also 
specify the precise nature of the claim, together with a succinct statement 
of the facts and grounds on which the claim is based. 

3. The original of the application shall be signed either by the agent of 

\ the party submitting it, or by the diplomatic representative of that party 
in the country in which the Court has its seat, or by some other duly 
authorized person. If the application bears the signature of someone 
other than such diplomatic representative, the signature must be authen- 
ticated by the latter or by the competent authority of the applicant’s 
foreign ministry. 

4. The Registrar shall forthwith transmit to the respondent a certified 
copy of the application. 

5. When the applicant State proposes to found the jurisdiction of the 
Court upon a consent thereto yet to be given or manifested by the State 
against which such application is made, the application shall be trans- 
mitted to that State. It shall not however be entered in the General List, 
nor any action be taken in the proceedings, unless and until the State 
against which such application is made consents to the Court’s jurisdic- 
tion for the purposes of the case. 


Article 39 


a When proceedings are brought before the Court by the notification 
of a special agreement, in conformity with Article 40, paragraph 1, of the 
Statute, the notification may be effected by the parties jointly or by any 
one or more of them. If the notification is not a joint one, a certified copy 
of it shall forthwith be communicated by the Registrar to the one 


party. 
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. . 2. Imeach case the notification ‘shall be asconipanied by an original or 
certified copy of the special agreement. The notification shall also, in so 
far as this is not already apparent from. the agreement, indicate the precise 
a of the dispute and identify the parties to it, 


Article 40 


1. Except in the circumstances contemplated by Article 38, paragraph 5, 

- -of these Rules, all steps on behalf of the parties after proceedings have 

‘been instituted shall be taken by.agents. Agents shall have an address for 
servicé_at the-seat of the Court to which all communications concerning 
the case are to be sent. Communications addressed to the agents of the- 
parties shall be- considered as having been addressed to the panes 
themselves. 

2. When proceedings are instituted by means ‘of an application, the E 
name of the-agent for the applicant shall'be stated. The respondent, 
‘upon receipt of the certified Copy of the application, or as soon as: pa 
thereafter, shall inform the Court of the name of its agent. © 

3: When proceedings are brought by notification of a special apree- 
ment, the party making the notification shall state the name of its agent. 
Any other party to the special agreement, upon receiving from the Regis- . 

` trar a certified copy of such notification, or as soon as possible thereafter, 
shall inform the Court of the name of its agent if it has not already done so. 


an 


Article 4] i oar 


The institution of proceedings by a State which is. not a party to the 
Statute but which, under. Article-35, paragraph 2, thereof, has accepted 
the jurisdiction of the Court by a declaration made in accordance with 
any resolution adopted by the Security Council under that “Article+, | 

_ “shall be accompanied by a deposit of the.declaration in question, unless i 
_ the latter has previously been deposited with the Registrar. If any question 
of the validity or effect oF such declaration arises, the Court shall decide. 


Article 42.. 


The Registrar shall transmit copies of any application. or notification. 
of a special agreement instituting proceedings before the Court to: (a) the - 
_ Secretary-General of the United Nations; (b) the Members of the United - 
Nations; (c) other States entitled to.appear before the Court. 


Article 43 


Whenever the construction of a convention to which States other than 
those concerned in the case are parties may be in question within the. 
meaning of Article 63, paragraph 1, of the Statute, the Court shall con- 
sider what directions shall be given to the Registrar in the matter. | 


_ 1 The resolution now in force was adopted on 15 October 1946. 
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©- ` Subsection 2. The Written Proceedings ae. 
E p7 Artele44 ~~ 


ae In the light of the citormation obtained. by the Preden under 
Article 31-of these Rules, thè Court shall make the necessary 'otders to `’ 

_ determine, inter alia, the number and the order of filing of the pleadings 
and the time-limits within which they must be filed. 

2. In making an order under paragraph 1 of this Article, any agree- -- 
ment between the parties which does not cause unjustified S shall be 
taken into account. . 

3. The Court may, at the request of the party concerned, ‘extend any 
time-limit, or decide that any step taken after the expiration of the time- 
limit fixed therefor shall be considered as valid, if it is satisfied that there 
AS adequate Justification for. the request. In either case the other party 
shall be given an opportunity to state its views. 

4. If the Court is not sitting, its powers under this Article shall be 
exercised by the President, but without prejudice to any ‘subsequent 
decision of the Court. If the consultation referred-to in Article 31 reveals .. 
persistent disagreement between the parties as to the application of 

- -Article 45, paragraph 2, or Article 46, paragraph 2, of these Rules, the 
Court shall 1 be convened to decide the matter. : 


Artiċle 45 


J. The pleadings in a case begun by means-of an application shall 
consist, in the following order, of: a Memorial bythe applicant; a . 
Counter-Memorial by the respondent. ` 

2. The Court may authorize or direct that there shall be a Reply by the 
applicant and a Rejoinder by the respondent if the parties are so agreed, 
or if the Court decides, proprio motu or at the request of one of the parties, l 

that e pleadings are nena: l : 


Article 46 


L tn a case > begun by the notification of a ‘special. agreement, the num- 
ber and order of the pleadings shall be governed by the provisions of the 
agreement, unless the Court, after a the views of the parties, 
decides; otherwise. 

2. If the special agreement contains no such provision, and if the 
parties have not subsequently agreed on the number and order of 
pleadings, they shall each filea Memorial and Counter-Memorial, within 
the same time-limits..The Court shall not authorize the presentation of 
Replies unless it finds them to, be necessary. | 


Article 47 > i mi 
The Court may at any time direct that the proceedings i in two ‘or more 
“cases be joined. It may: also direct that the. written or oral proceedings; 


we 
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` 


including the calling. of witnesses, be in common; or the. Court may, a 


` without effecting any formal joinder, direct common action in any of 
these respects. = 


. a ae - Article 48 or 
Time-limits for the. completion of steps in the proceedings may be 


fixed -by assigning a specified period-but shall always indicate definite. 
dates. Such time-limits sh all be as short as.the character of the case permits. 


‘ 
1 
` 


. Article 49 = i i 


ar 


= if A Memorial shall contain a statement of the relevant facts, a state- 
-~ `. ment of law,.and. the submissions. 
-2. A Counter-Memorial shall contain: -an admission or denial of the 
facts stated in the Memcrial; any additional facts, if necessary; observa- 
tions concerning the stazement of law in the Memorial; a statement of, 
law in answer thereto; andthe submissions. 
3. The Reply and Rejoinder, whenever authorized by ‘he Court, shall 
‘not merely repeat the. parties’ contentions, but shall. ‘be directed to 
bringing out the issues that’ still divide them. l 
4: Every pleading shall set out the-party’s submissions at the relevant 
stage of the case, distinctly from, the arguments presented, or shall con- 
firm the submissions previously 'made. ~ 7 


‘Article 50 ` 


l. There shall be. ann2xed to the original of every pleading certified 
copies of any relevant documents adduced in support of the contentions ‘. 
contained in the pleading. . 

2. If only parts of a document are relevant, only such extracts as are - 
necessary for the purpose of the pleading in question need be annexed.. . ` 
A copy of the whole document shall be deposited in the Registry, unless 
it has been published and is readily available. 
© 3. A list of all documents annexed to a pleading’ ‘shall be furnished at 
the time the oe is filed. ys 


S 


i 


a “Article 51 
of, If the parties are e agreed that the written proceedings: shall be con- 
ducted wholly in one of the two official languages of the. Couit, the 
pleadings shall be submitted only in that language. If the parties are not 
' so-agreed, any pleading or any part ofa pleading shall be submitted in one. 
” or other of the official languages. l 
2. If in pursuance of Article 39, paragraph 3, of the Statute a lan- 
guage other than French or English is used, a translation into French 
or English certified as accurate by the party submitting it, shall be attached 
to the original of each pleading. | 


” 
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3. When a document annexed to a pleading is not in one of the official 

languages of the Court, it shall be accompanied by a translation into one 

of these languages certified by the party submitting it as accurate. The 

translation may be confined to part of an annex, or to extracts therefrom, 

but in this case it must be accompanied by an explanatory note indicating 

what: passages are translated. The Court may however require a more 

extensive or a complete translation to be furnished. 


Article 521 


l. The original of every pleading shall be signed by the agent and filed 
in the Registry. It shall be accompanied by a certified copy of the pleading, 
documents annexed, and any translations, for communication to the other 
party in accordance with Article 43, paragraph 4, of the Statute, and by 
the number of additional copies required by the Registry, but without pre- 
judice to an increase in that number should the need arise later. 


2. All pleadings shall be dated. When a pleading has to be filed by a 
certain date, it is the date of the receipt of the pleading in the Registry 
which will be regarded by the Court as the material date. 

3. If the Registrar arranges for the printing of a pleading at the request 
of a party, the text. must be supplied in sufficient time to enable the printed 
pleading to be filed in the Registry before the expiration of any time-limit 
which may apply to it. The printing is done under the responsibility of the 
party in question. 

4. The correction of a slip or error in any document which has been 
filed may be made at any time with the consent of the other party or by 
leave of the President. Any correction so effected shall be notified to the 
other party in the same manner as the pleading to which it relates. 


Article 53 


1. The Court, or the President if the Court is not sitting, may at any 
time decide, after ascertaining the views of the parties, that copies of the 
pleadings and documents annexed shall be made available to a State 
entitled to appear before it which has asked to be furnished with such 
copies. 

2. The Court may, after ascertaining the views of the parties, decide 
that copies of the pleadings and documents annexed shall be made 
accessible to the public on or after the opening of the oral proceedings. 


i The agents of the parties are requested to ascertain from the Registry the usual 
format of the pleadings, and the conditions on which the Court may bear part of the 
cost of printing. 
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“Subsection 3. The Oral Proceedings 


= wa 


- $ Arnel 54 : | ` 


1. Upon the closure of the written proceedings, the case is dy for +- 
hearing. The date for the opening of the oral proceedings shall be fixed 
by the Court, which may also decide, if occasion should arise, that the 
opening or the continuance of ihe oral proceedings be postponed. j 

2. When fixing the date for, or postponing, the opening of the oral 
proceedings the Court shall have regard to the priority required by Arti- 
cle 74 of these Rules and to anv other special circumstances, including the ` 
‘urgency of a particular. CESE. . 

3. When the Court is not sitting, its powers under this ‘Article shall be 
exercised by the President. 


a Article 55 
The Court may, if it-considers it desirable, decide pursuant to Article - 
- 22, paragraph 1, of the Statute that all or part of the further proceedings 


` in a case shall be held at a place other than the seat of the Court. Before 
so deciding, it shall ascertain the views of the parties. 


' Article 56 


1. After the closure of the written proceedings, no further documents 
may be submitted to- the Court by either party except with the consent of 
the other party or as provided .n paragraph 2 of this Article. The party 
desiring to produce.a new document shall file the original or a certified 
copy thereof, together with the number of copies required by the Registry, 
which shall be responsible for communicating it to the other party and 
shall inform the Court. The cther party shall be held to have given its 
consent if it does not lodge. an abjection to the production of the docu- 
ment. 

-~ 2. Inthe absence of consent, the Court, after hearing the parties, may, 
if it considers the document necessary, authorize its production. 

3. If a new document ts produced under paragraph | or paragraph 2. 

- of this Article, the other party shall have an opportunity of commenting © 
upon it and of submitting documents 1 in. support of its comments. 


4. No reference may be made during the oral proceedings to the con- 
tents of any document which has not been produced in accordance with . 
Article 43 of the Statute or this Article, unless the document i is part ofa - 
publication readily available. oo 

5. The application of the provisions of this Article shall not in itself 
constitute a ground for celaying the opening or the course of the oral 
proceedings. 


ier l E g Article 57 - 


Without RE to the provisions of the Rules concerning the pro- . 
duction of documents, each party shall communicate to the Registrar, in ~ 


mtt 
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sufficient time ‘before: the opening ‘of the oral preceding EA 
regarding any evidence which it intends to produce or which it intends to 
request the Court to obtain: This communication shall contain a list of 
the surnames, first names,. nationalities, ‘descriptions and places `of 
residence of the witnesses and experts whom the party intends to-call, 
with indications in general terms of the point or points to which their” 
„evidence will be directed. A copy of the communication shall also be 
furnished for transmission to the other party. 


i <i . "Article 58 


1. The Court shall determine whether the parties should present their 
arguments before or after the production of thé evidence; the parties: 
shall, however, retain the right to comment on the evidence given. a 

2. The order in which the parties will be heard, the method of handling 
the evidence and of examining any witnesses and experts, and the number 
of counsel and advocates to be heard on behalf of each party, shall be 
settled by the Court after the views of the parties. have been ascertained 

“In accordance with Article 31 of these Rules. 


Article 59 ' 


The e in Court shall be public; unless the Court ‘shall decide 

otherwise, or unless the parties demand that the public bé not admitted.- 

‘Such a decision or demand may concern either the whole or part of the 
hearing, and may be made at any time. _ i 


Article 60 - 


1. The oral statements made on behalf of each party shall be as succinct 
as possible within the limits of what is requisite for the adequate presen- 
- tation of that party’s contentions at the hearing. Accordingly, they shall ` 
-be directed to-the issues that still divide the parties, and shall not go 
over the whole ground covered by the pleadings, or merely repeat the 
facts and arguments these contain. 

2. At the conclusion of the last statement made by a party at the 
hearing, its agent, without recapitulation of the arguments, shall read that 

. party’s final submissions. A copy of the written text of these, signed by the ~ 
agent, shall be communicated to the Court and transmitted to the other 


party. 


a Article 61 ` 


1. The Court may at any. time prior to or during the hearing indicate 
_ any points or issues to which it .would like the parties specially to address 
themselves, or on which it considers that there has been sufficient argu- 
ment. ` 
2. The ‘Court may, during the hearing, put questions to- the agents, 
counsel and advocates, and may ask them for explanations. ` 
3. Each judge has a similar right-to put questions, but before exercising 


r e z . 
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it he should. make his intention known to the President, who is made 
responsible by Article 45 of the Statute for the control of the hearing. 
4. The agents, counsel and advocates may answer either immediately 
* Lor within a time-limit nee -by the President. AEE ' 


Ane 62 


1. The Court may at any time call upon the parties to produce such 
evidence or to give such explanations as the Court may ccnsider to be 
necessary-for the elucidation of any aspect of the matters in issue, or may, $ 
itself seek other information for this purpose. 

2. The Court may, if necessary, arrange for the attendance of a witness 
or expert to give evidence in the proceedings. 


4 


T | 7 E -Article 63 | 


1. The parties may call any witnesses: or experts appearing on the list 
communicated to the Court pursuantto Article 57 of these Rules. If at 
any time during the hearing a party wishes to call a witness or expert - 
whose name was not included in that list, it shall so inform the Court and 
the other party, and shali supply the information required by Article 57. 
The witness or expert may be called either if the other party makes no. 
objection or if the Court is satisfied that his evidence seems likely to prove 
relevant. 


{£ 
t 


2. The Court, or the Fresident if the Coutt is not sitting, shall, at the 
request of one of the parties or proprio motu, take the necessary steps for 
the examination of witnesses otherwise than before the Court itself. 


~ 


: ` Article 64 


Unless on account of special circumstances the Court decides on a dif- 
ferent form of words, 


(a) every witness shall make the following declaration before giving any | 
evidence: 


“I solemnly declare upon my honour and conscience that I 
will speak the truth, the whole truth and nothing but the truth”; 


(b) every expert shall make the following declaration before making any 
statement: 


“I solemnly ee upon my honour and conscience that I 

. will speak the truth, the whole truth and nothing tut the truth, 
i and that my stetement will be in accordance with my sincere- 
~ belief.” 


t 


— 


Article 65 ~> 


: Witnesses and experts shall be examined by the agents, counsel or i 
advocates of the parties under the control of. the President. Questions 
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may be put to them by the President and by the judges: Before testifying, 
witnesses shall remain out of court. 


Article 66 


The Court may at any time decide, either proprio motu or at the request 
of a party, to exercise its functions with regard to the obtaining of evi- 
dence at a place or locality to which the case relates, subject to such con- 
ditions as the Court may decide upon after ascertaining the views of the 
patties. The necessary arrangements shall be made in accordance with 
Article 44 of the Statute. - 


Article 67 


1. If the Court considers it necessary to arrange for an enquiry or an 
expert opinion, it shall, after hearing the parties, issue an order to this 
effect, defining the subject of the enquiry or expert opinion, stating the 
number and mode of appointment of the persons to hold the enquiry or 
of the experts, and laying down the procedure to be followed. Where 
appropriate, the Court shall require persons appointed to. carry out an 
enquiry, or to give an expert opinion, to make a solemn declaration.’ 

2. Every report or record of an enquiry and every expert opinion shall 
be communicated to the parties, which shall ve given the opportunity of 
commenting upon it. 


Article 68 


Witnesses and experts who appear at the instance of the Court under 
Article 62, paragraph 2, and persons appointed under Article 67, para- 
graph 1, of these Rules, to carry out an enquiry or to give an expert 
opinion, shall, where appropriate, be paid out of the funds of the Court. 


Article 69 


1. The Court may, at any time prior to the closure of the oral proceed- 
ings, either proprio motu or at the request of one of the parties communi- 
cated as provided in Article 57 of these Rules, request a public international 
organization, pursuant to Article 34 of the Statute, to furnish information 
relevant to a case before it. The Court, after consulting the chief adminis- 
trative officer of the organization concerned, shall decide whether such 
information shall be presented to it orally or in writing, and the time- 
limits for its presentation. 

2. When a public international organization sees fit to furnish, on its 
own initiative, information relevant to a case before the Court, it shall do 
so in the form of a Memorial to be filed in the Registry before the closure 
of the written proceedings. The Court shall retain the right to require such 
information to be supplemented, either orally or in writing, in, the form 
of answers to any questions which it may see fit to formulate, and also to 
authorize the parties to comment, either orally or in writing, on the in- 
formation thus furnished. 


- zation” denotes an international organization of States. 
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3. In the circumstances contemplated by Article 34, paragraph 3, of 
the Statute, the Registrer, on the instructions of the Court, or of the 
President if the Court is not sitting, shall proceed as prescribed in that 
paragraph. The Court, or the President if the Court is not sitting, may, 
as from the date on which the Registrar has communicated copies of the 
written proceedings and after consulting the chief administrative officer 
of the public internatione] organization concerned, fix a time-limit within ; 
which the organization may submit to the Court its observations in 
writing. These observations shall be communicated to the parties and 
may be discussed by them and by the a of the said organiza- 
tion during the oral proceedings. 

4. In the foregoing paragraphs, the term * “public international organi- . 


Article 70 , 

]. In the absence of any decision to the conirary by the Court, all 
speeches and statements made and evidence given at the hearing in one 
of the official languages ôf the Court- shall be interpreted into thé other 
official language. If they are made or given in any other language, they 
- Shall be interpreted into the two official languages of the Court. i 

'2. Whenever, in accordance with Article 39, paragraph 3, of the © 
Statute, a language other than French or English is used, the necessary 

-arrangements for interpretation into one of the two official languages 
shall be made by the party concerned; however, the Registrar shall make 

. arrangements for the verification of the interpretation provided by a party 
of evidence given on the party’s behalf. In the case of witnesses or experts 
who appear at the instance of the Court, arrangements. for lek peas 
shall be made by the Registry. 

3. A party on behalf caf which speeches or statements are to be made, 
or evidence given, ina language which is not one of the official languages ` 
of the Court, shall so notizy the Registrar in sufficient time for him to make. 

_ the. necessary arrangements. 

4. Before first interpreting in the case, -interpreters provided by. a, 

party shall make the following declaration in open court: 


“I solemnly declare upon my honour and'conscience that my 
interpretation will be faithful and complete.” 


oa 


Article 71 ` 


1. A- verbatim record shall be made by the Registrar of every anng 
in the official language of the Court which has been used. When the 
language used is not one of the two official languages of the Court; the 
verbatim record shall be prepared in one of the Court’s official languages. 

2. When speeches or sfatements are made in a language which is not 
one of the official languages of the Court, the party on behalf of which 
they are made shall supply to the Registry in advance a text thereof in 
one of the official languages, and this text shall constitute the relevant part 
of the verbatim record. 


A 


NS 
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3. The transcript of the verbatim seni shall be preceded by the names’ ` 
_ of the judges present, and those of the agents, counsel and advocates of 
the parties. 
` ' 4. Copies of the transcript shall be circulated to the judges sitting in the 
case, and to-the parties. The latter may, under the supervision of the 
Court, correct the transcripts of speeches and statements. made on their. 
behalf, but in no case may such corrections affect the sense and bearing 
~ thereof..The judges. may likewise make corrections in the aanecape of 
anything they may have said: l 

-5. Witnesses and experts shall be shown that part of the transcript 
which relates to the evidence given, or the statements made by them, and. 
may correct it in like manner as the parties. 

6. One certified true copy of the eventual corrected transcript, a 
by the President and the Registrar, shallconstitute the authentic minutes 
of the sitting for the purposes of Article 47‘of the Statute. The minutes of 
public hearings shall be panes and published by. the Court. 


a 


„Any written reply by a party to a question put under Article 61, or any 

- evidence or ‘explanation supplied by a party under Article 62 of these. 
` Rules, received by the Court ‘after the closure of the oral proceedings, 
- shall be. communicated to the other party, which shall be given the 
‘opportunity of commenting ‘upon it. If necessary. the. oral proceedings 
may be reopened for that purpose. : 


ae an 


Article 72 - i e 


w i a 
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“SECTION D. INCIDENTAL PROCEEDINGS _ 
Subsection 1. Interim Protection 


Article 73 


Í. A: written request for the indication of provisional m measures may - 
be made by a party at any time during the course of the eels in 
the case in connection with which the request is made. - - 

2. The request shall specify the reasons therefor, the possible con- 
sequences if it is not: granted, and the measures requested. A certified 

` copy shall forthwith be transmitted by the Registrar to the other party. 


Artiéle -74 ' i 


oL A PRE for the indication of provisional measures shall one 
‘priority over all other cases, 
= 2. The Court, if it,is not sitting when the request is madè; shall be 
convened forthwith for. the purpose of proceeding to a decision on the 
request as a matter of urgency. 
3. The Court, or the President if the Couit i iS not sitting, shall fix adate 


PM 
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for a iae which will aford the parties an opportunity of being. 
represented at it. The Court shall receive and take into account any 
observations that may be presented -to it before the closure of the oral 
proceedings. . 

4, Pending the meeting of the Court the President may ai upon the 
parties to act in such a way as will enable any order the Court may make 
on the request for provisional measures to have its appropriate effects. 


Article 75 . 


1. The Court may at eny time decide to examine proprio motu whether 
the circumstances of the case require the indication of provisional - 
measures which ought to be taken or comic’ with by any or all of the 
parties. . 3 

2. When a request for provisional measures has been made, the Court ; ` 
may indicate measures that are in whole or in part other. than those. - 
requested, or that ought to be taken or complied with by the party which 
has itself made the request. ` 

3. The rejection of a request for the indication of srovisional measures 
shall not prevent the par:y which made it from making a fresh reuse in 
thé same case based: on rew facts. 


¢ 


\ 


Article 76 


“1. At the request of a party the Court may, at any time before the 
‘final judgmeni in the case, revoke or modify any. decisien concerning ' 
provisional measures if, in its opinion, some change in the situation 
justifies such revocation or modification. . 

2. Any: application by a party proposing such a revocation or modi- 
fication shall Specify the charge in the situation considered to De rele- 
vant. 

3.. Before taking any decision under paragraph | ‘of this Article the 
Court shall afford the parties an opportunity of presenting their observa- 
tions on g subject. 


J 


‘Article 77 


Any measures indicated by the Court under Articles 73 and 74 of these 
Rules, and any decision taken by the Court under Article 76, paragraph 1, 
of these Rules, shall forthwith be communicated to the Secretary-General i 
of the United Nations for transmission to the Security Council in pur- 
suance of Article 41, paragraph 2, of the Statute. 


Article 78 i 


The Court may request information from:the parties on any matter 
. connected with the implemeatation of any PRAETOR measures it has 
indicated. . 
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Subsection 2. Preliminary Objections 


Article 79 i ~ 


1. Any objection by the respondent to the jurisdiction of the Court or 
to the admissibility of the application, or other objection the decision 
upon which is requested before any further proceedings on the merits, 
shall be made in writing within the time-limit fixed for the delivery of the 
Counter-Memorial. Any such objection made by a party other than the 
respondent shall be filed within the time-limit fixed for the delivery of that 
party’s first pleading. 

2. The preliminary objection shall set out the facts and the law on 

. which the objection is based, the submissions and a list of the documents 
in support; it shall mention any evidence which the. party may desire to 
produce. Copies of the supporting documents shall be attached. 


-3. Upon receipt by the Registry ofa preliminary objection, the proceed- 
ings on the merits shall be suspended and the Court, or the President if 
the Court is not sitting, shall fix the time-limit within which the other 
party may present a written statement of its observations and submissions; 

_ documents in support shall be attached and evidence which it is proposed 
to produce shall be mentioned. 

4. Unless otherwise decided by the Court, the further proceedings 
shall be oral. 

5. The statements of fact and law in the pleadings referred to in 
paragraphs 2 and 3 of this Article, and the statements and evidence 
presented at the hearings contemplated by paragraph 4, shall be confined 
to those matters that are relevant to the objection. 

6. In order to enable the Court to determine its jurisdiction at the 
preliminary stage of the proceedings, the Court, whenever necessary, may 
request the parties to argue all questions of law and fact, and to adduce 
all evidence, which bear on the issue. 

7. After hearing the parties, the Court shall give its decision in the 
form of a judgment, by which it shall either uphold the objection, reject 
it, or declare that the objection does not possess, in the circumstances of 
the case, an exclusively preliminary character. If the Court rejects the 
objection or declares that it does not possess an exclusively preliminary 
character, it shall fix time-limits for the further proceedings. 

8. Any agreement between the parties that an objection submitted 
under paragraph 1 of this Article be heard and determined within the 
framework of the merits shall be given effect by the Court. 


Subsection 3. Counter-Claims 


Article 80 


1. A counter-claim may be presented provided that it is directly 
connected with the subject-matter of the claim of the other party and that 
it comes within the jurisdiction of the Court. 


Pa n w 
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_ 2. A counter-claim shall be made in the Counter-Memorial of the 
party presenting it, and shall appear as part of the submissions of that . 
party. 
3. In the event of doubt as to the connection between the question 
presented by way of counter-claim and the subject-matter of the claim 
of the other party thé Court shall, after hearing the parties, decide 
whether or not the question thus pres alkg shall be joined to the original 
proceedings. 


Subsection 4. Intervention = - 


Article 81 ~- 


1, An application. for permission to intervene under. the terms of Arti- 
cle 62 of the Statute, signed in the manner provided for in Article 38, 

- paragraph 3, of these Rules, shall be filed as soon as possible, and not - 
later than the closure of the written proceedings. In exceptional circumstan- 
ces, an application submitted at a later stage may however be admitted. 

2. The application shall state the name of an agent. It shall meet) 
- the case to. which it relates, and shall set out: , : 


(a). the interest of a legal nature which the State eE A to intervene _ 

' considers may be affected by the decision in that case; 

(b) the-precise object of the intervention; 

(c) any basis of jurisdiction which is claimed to exist as between the 
State applying to intervene and the parties to the’ case. 


3. The application shall contain a list of the documents in support, 
which documents shall bz attached. 


"Article 82 ; 


1. A State which. desires to avail itself of the right of intervention 
conferred upon it by Article 63. of the Statute shall file a declaration to ~ 
that effect, signed in the manner provided forin Article 38, paragraph 3, 
of these Rules. Such a declaration shall be filed as soon as possible, and 
not later than the date fixed for the opening of.the oral proceedings. In 
exceptional circumstances a declaration submitted at a later stage may 
however be admitted. , 

2. The declaration shall state the name of an agent. It shall specify the 

case and the convention to which it relates and shall conta:n: 


(a) particulars of the basis on which the declarant State considers itself n 
= a party`to the convention; 
(b) identification of the particular provisions of the convention the 
construction of which it considers to be in question; 
(c) a statement of the construction of those provisions for which it 
contends; ~ 
(d) alist of the. documents in support, which documents shall be attached. 


3. Such a declaration may be filed by a State that considers itself a` 
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party to the convention the construction of which is in question but has `. 
“not received the nen referred to in Article 63 of the Statute. 


Article-83 


1.. Certified copies of the application for: permission to intervene under - 
Article, 62 of the Statute, or of the declaration of intervention under 
Article 63 of the Statute, shall be communicated forthwith to the parties 
to the case, which shall be invited to furnish their written observations 
within a time-limit to be fixed by the Court or by the President if the 
Court is not sitting. 

2:.The Registrar shall also transmit copies to: (a) the Secretary- 
General of the United Nations; (b) the Members of the United Nations; 
(c) other States entitled to appear before the Court; (d) any other States | 
which have been notified under Article 63 of the Statute. 


> irilik 84 


l. The Court shall decide whether an application for permission to 
intervene under Article-62 of the Statute should be granted, and whether 
an intervention under Article 63 of the Statute is admissible, as a matter of 
priority unless in view of the circumstances of the case the Court shall 
otherwise determine. 

2. If, within the time-limit fixed under Article 83 of these Rules, an 
objection is filed to an application for permission to intervene, or to the 
admissibility of a declaration of intervention, the Court shall hear the 
State seeking to intervene and the parties before deciding. i 


Article 85° 


1. If an application for permission to intervene under Article 62.of the 
Statute is granted, the intervening State shall be supplied with copies of 
the pleadings and documents annexed and shall be-entitled to submit a 

- written statement within a time-limit to be fixed by the Court. A further 
time-limit shall be fixed within which the parties may, if they so desire, 
furnish their written observations on that statement prior to the oral 
proceedings. If the Court is not sitting, these time-limits shall be fixed > 
by the President. 

2. The time-limits fixed according to the preceding saruerabh shall, 
so far as possible, coincide with those already fixed for the pleadings in 
the case. = 

3. The intervening State shall be entitled, in the course of the oral 
proceedings, to submit its observations with respect to the subject-matter 
of the intervention. 


ee a Article 86 


1. If an intervention under Article 63 of the Statute is admitted, the 
intervening State shall be furnished with copies of the pleadings and 
documents annexed, and shall be entitled, within a time-limit to be fixed 
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by the Court,.or by the President if the Court is not sitting, to submit its 
written observations on the subject-matter of the intervention. 

2. These observations shall be communicated to the parties and to any 
other State admitted tc intervene. The intervening State shall be entitled, 
in the course of the cral proceedings, to submit its observations with 
respect to the subject-matter of the intervention. 


Subsection 5. Special Reference to the Court 


_ Article 87 


, 1. When in accordance with a treaty or convention in force a conten- 
tious case is brought before the Court concerning a matter which has 
been the subject of proceedings before some other international body, 
the provisions of the Statute and of the Rules governing contentious 
cases shall apply. l 

2. The application instituting proceedings shall identify the decision 
or other act of the international body concerned and a copy thereof shall 
be annexed; it shall contain a precise statement of the questions raised 
in regard to that decision or act, which constitute the subject of the dispute 
referred to the Court. 


Subsection 6. Discontinuance 


Article &8 


l. If at any time bzfore the final judgment on the merits has been - 
delivered the parties, either jointly or separately, notiry the Court in 
writing that they have agreed to discontinue the proceedings, the Court 
shall make an order recording the discontinuance and directing that the 
case be removed from the list. j 

2. If the parties have agreed to discontinue the proceedings in conse- 
quence of having reached a settlement of the dispute and if they so desire, 
the Court may record this fact in the order for the removal of the case 
from the list, or indicate in, or annex to, the order, the terms of the 
settlement. 

3. Ifthe Court is not sitting, any order under this Article may be made 
‘by the President. 


Article 89 


1. If in the course of proceedings instituted by means of an application, 
the applicant informs the Court in writing that it is not going on with 
the proceedings, and if, at the date on which this communication is 
received by the Registry, the respondent has not yet taken any step in the 
proceedings, the Court shall make an order officially recording the dis- 
continuance of the proceedings and directing the removal of the case from 
the list. A copy of this order shall be sent by the Registrar to the respon- 
dent. l 
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\ / i ' ; 
2. If, at the time when the notice of discontinuance is received, the 
respondent has already taken some step in the proceedings, the Court shall: 
fix a time-limit within which the respondent may state whether it opposes 
the discontinuance of the proceedings. If no objection is made to the 
discontinuance before the expiration of the time-limit, acquiescence will 
be presumed and the Court shall make an order officially recording the 
discontinuance of the proceedings and directing the removal of the case 
from the list. If objection 1s made, the proceedings shall continue. 
3. If the Court is not sitting, its powers under this Article may be 


exercised by the President. 
\ 


SECTION E. PROCEEDINGS BEFORE THE CHAMBERS 


” 


Article 90 


Proceedings before the Chambers mentioned in Articles 26 and 29 of 
the Statute shall, subject to the provisions of the Statute and of these 
Rules relating specifically to. the Chambers, be governed by the provisions 
of Parts I to [JI of these Rules applicable in contentious cases before the 
Court. l 


Article 9] 


1. When it is desired that a case should be dealt with by one of the 
Chambers which has been formed in pursuance of Article 26, para- 
graph 1, or Article 29 of the Statute, a request to this effect shall either 
be made in the document instituting the proceedings or accompany it. 
Effect will be given to the request if the parties are in agreement. 

2. Upon receipt by the Registry of this request, the President of the 
Court shall communicate it to the members of the Chamber concerned. 
He shall take such steps as may be necessary to give effect to the provi- 
sions of Article 31, paragraph 4, of the Statute. 

3. The President of the Court shall convene the Chamber at the earliest 
date compatible with the requirements of the procedure. 


Article 92 


1. Written proceedings in a case before a Chamber shall consist of a 
single pleading by each side. In proceedings begun by means of an appli- 
cation, the pleadings shall be delivered within successive time-limits. 
In proceedings begun by the notification of a special agreement, the 
pleadings shall be delivered within the same time-limits, unless the parties 
have agreed on successive delivery of their pleadings. The time-limits 
referred to in this paragraph shall be fixed by the Court, or by the 
President if the Court is not sitting, in consultation with the Chamber 
‘concerned if it is already constituted. Oo 

2. The Chamber may authorize or direct that further pleadings be 
filed if the parties are so agreed, or if the Chamber decides, proprio motu 
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_or at the request of one of. the parties, that such pleadings are neces- gr: 
sary. pi 
3. Oral proceedings shall take place unless the parties agree to dispense 

with them, and the Chamber consents. Even when no oral proceedings 
take place, the Chamber may call upon the parties to supply information _ 
or. furnish explanations orally. 


~ 


_ Article 93 


Judgments given by a Chamber shall be read at a public sitting of that 
Chamber. 


~ 


ma SECTION F. JUDGMENTS, INTERPRETATION AND REVISION . 
Subsection 1. Judgments 


Article 94. 


1. When the Court has completed its deliberations and adopted its 
-Judgment, the parties shall -be notified of the date on which it will be 
read.. 

. ae The judgment shall be read at a public sitting of the Court and 
shall become binding on the partes on the day of the reading. 


“Article 95 


i. The judgment, which shall state whether it is given by the Court or 
by a Chamber, shall contain: 


the date on which it is read; 
the names of the judges participating i in it; 
the names of the parties; : ` 
the names of the agents, counsel and aoci of the parties; 
a summary of the proceedings; 
the submissions of the parties; 
a statement of the facts; 
the reasons in point of law;- 
the operative provisions of the judgment; 
the decision, if any, in regard to costs; l 
_ the number and names of the judges constituting the majority; 


a statement as to the text of the judgment which is authoritative. 


2. Any judge may, if he so desires, attach his individual opinion tọ the . 
|| judgment, whether he dissents from the majority or not; a judge who 
, - wishes to record his concurrence or dissent without stating his reasons 
may do so in the form. of a declaration. The same shall also apply to © 
orders made by the Court. 
3. One copy of the oan duly signed and sealed, shall 7 placed in 


N 
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the archives of the Court and another shall be Te to each‘of the 
parties. Copies shall be sent by the Registrar to: (a) the Secretary-General 

_ of the United Nations; (b) the Members of the United Nations; (c) other 
States entitled to appear before the Court. © 


f 


ae | Article 9 ` . 


When by reason of an agreement reached between the parties, ‘the 
written and oral -proceedings have been conducted in one of the Court’s 
two official languages, and pursuant to Article 39, paragraph 1, of the 
Statute the judgment is to be delivered in that language, the text i the 
judgment i in that language shall be the authoritative text. ` 


Article 97 


If the Court, mider Article 64-of the Statute, decides that all or part of < 
a party’s costs shall be paid by the other party, it may make an order for 
the purpose of giving effect to that decision. 


Subsection 2 Requests for the Interpretation or 
l Revision of a Judgment 


Article 98 2 


1. In the event of dispute as to the meaning or scope of a judgment 
any party may make a request for its interpretation, whether the original 
proceedings were begun by an application or by the notification of a 
special agreement. . 

2. A request for the interpretation of a judgment may be made either 
by an application or-by the notification of a special agreement to that 

_ effect-between the partiés; the precise point or points in dispute as to the 
meaning or scope of the-judgment shall be indicated. 

3. If the request for interpretation is made by an application, the re- 
questing party’s contentions shall be set out therein, and the other party 
shall be entitled to file written observations thereon within a time-limit 
fixed by the Court, or by the President if the Court is not sitting. 

4. Whether the request is made by an application or by notification of 
a special agreement, the Court may, if necessary, afford the parties the 
opportunity of furnishing further written or oral explanations. 


y 


Article 99 


1, A request for the revision of a. judgment shall be made by an annii 
` cation containing the. particulars necessary to show that the conditions 
specified in Article 61 of the Statute are fulfilled. Any documents in 
se a of the application shall be annexed to it. 
. The other party shall be entitled to file written observations on the 
admissibility of the application within a time-limit fixed by the Court, 


á t "4 
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or by the President if the Court is not sitting. These observations shall 
be communicated to th2 party making the application. © ` 

3. The Court, before giving its judgment on the admissibility of the 
application may afford the parties a further Spportuniy of „presenting 

- their views thereon. 

4. If the Court finds that the application:i iS: admissible i shall fix time- 
limits fòr such, further proceedings on the merits of the application as, 
after ascertaining the v-ews of the parties, it considers necessary. 

~ 5. If the Court decices.to make the admission of the proceedings in’ 
revision conditional on previous compliance wia the megment it shall 
make an order accordingly. « 


Š as Article 100- 


1. If the judgment to be revised of to be tepe was given by the 
- Court, the request for its revision or interpretation shall be dealt with 
by the Court. If the judgment was given by a Chamber, the request for: 
its revision or interpretation shall be dealt with by that Chamber. 
2. The decision. of the Court; or of the Chamber, on a request for- 
interpretation or revision of a judgment shall itself be given in the form KE 
‘ofa judgment, oe 


“ 


. SECTION G. MODIFICATIONS PROPOSED BY THE PARTIES 


i 


. Article 101 > 


The parties to a case may jointly propose pérticular med E or: 
additions to the rules contained in the present Part (with the exception 
of Articles 93 to 97 inclusive), which may be applied by the Court or by 
a Chamber if the Court or the Chamber considers them appropriate in the ~ 
circumstances of the case. 


At 


PART IV 
ADVISORY PROCEEDINGS 


Article 102 


l. In the exercise of its advisory functions under Article 65 of the . 
Statute, the Court shall apply, in addition to the provisions of Article 96 
of the Charter and Chapter IV of the Statute, the p OMIORS of the present 
Part of the Rules. ` 

= 2. The Court shall also be guided by the provisions of the Statute and 

of these Rules which apply in contentious cases to the extent to which it 
recognizes them to be applicable. For this purpose, it shall above all 
consider whether the request for the advisory opinion relates to a legal 
question actually pending between two or more States. 
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3. When an advisory gaaon is requested upon a legal re actually 
pending between two or more States, Article 31 of, the Statute shall 
apply, as also the provisions of these Rules concerning the application of 
that Article. 


Article 103 


When the body authorized by or in accordance with the Charter of the 
United Nations to request: an advisory opinion informs the Court that 
its request necessitates an urgent answer, or the Court finds that an 
early answer would be desirable, the Court shall take all necessary steps 
to accelerate the procedure, and it shall convene-as early as possible 
for the purpose of proceeding to a a earning and deliberation on the 
request. 


Article 104 


All requests for advisory opinions shall be transmitted to the Court by 

. the Secretary-General of the United Nations or, as the case may be, the 

chief administrative officer of the body authorized to make the request. 

The documents referred to in Article 65, paragraph 2, of the Statute 

shall be transmitted to the Court at the same time as the request or as 

soon as possible thereafter, in the number of copies required by the 
Registry. | 


Article 105 


1. Written statements submitted to the Court shall be communicated 
by the Registrar to any States and organizations which have submitted 
such statements. 

2. The Court, or the President if the Court is not sitting, shall: 


(a) determine the form in which, and the extent to which, comments 
permitted under Article 66, paragraph 4, of the Statute shall be 
received, and fix the time-limit for the submission of any such 
comments in writing; 

(b) decide whether oral proceedings shall take place at which statements 
and comments may be submitted to the Court under the provisions 
of Article 66 of the Statute, and fix the date for the opening of such 
oral proceedings. 


Article 106 


The Court, or the President if the Court is not sitting, may decide that 
the written statements and annexed documents shall be. made accessible 
to the public on or after the opening of the oral proceedings. If the request © 
for advisory opinion relates to a legal question actually pending be- 
tween two or more States, the views of Mosg States shal! first be ascer- 
tained. 


~- 
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s ` Article 107 pa "O 
E When “the Court has ccmpleted. its deliberations and adopted its 
ac sory opinion, the opinion shall be read at a public anng of the Court. 


2. The advisory opinion shall contain: 


the date on which it is delivered; ~ 
the names of the judges participating; ` 
` a summary of the pro e e i 
a statement of the facts; >- ~- 
the reasons in point of law: l pa et a = 
the reply. to the question put to the Court: 
the number and names of tie judges C ORDULUENE the majority.; 


a statement as to the text of the Spiaion which i is authoritative. 


3. Any-judge may, if he so desires, attach his individual opinion to the . 
advisory opinion of the Court, whether he dissents from the majority. or ` 
not; a judge who wishes to record his. concurrence or dissent without 
stating his reasons may do so in the om of a declaration. 


y 


- Article. 108 ` 


The Realera? shall inform the Secretary-General of the United Nations, 
and, where appropriate, the chief administrative officer of the body 
which requested the advisory opinion; as to the date and the hour fixed’. 
for the public sitting to be held for the reading of the opinion. He shall 
also inform the representatives of the Members of the United Nations and 
other States, specialized agencies and public international organizations 
immediately concerned. is r 


S n y Article 109 


One copy of ‘the advisory opinion, duly signed and sealed, shall be 
placed in the archives of the Court, another shall be sent to the Secretary- . 


' General of the United Nations and, where appropriate, a third to the . - 


chief administrative officer of the body which requested the dpinion of the ~- 

_ Court. Copies shall be sent by the Registrar to the Members of the United ~ 
Nations and to any other States; specialized agencies. and public inter- 
national organizations immedtately Bence 


(Signed) E. JIMÉNEZ DE ARECHAGA,. 
President. ~~ 


/ signee i) S. AONE: 


~ 


` > i ' Registrar. 
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THE EUROPEAN COMMUNITIES 


are pleased to announce the publications 


Collection of the Agreements 
concluded by the 
European Communities 


This collection of agreements provides national and Community authorities 
and the private sector with a handy work of reference. The collection 
brings together agreements concluded by the European Communities with 
non-member States or with other bodies governed by international law, 
particularly international organizations. 


The collection gives the full texts of the agreements and of the Community 
acts concluding them. 


The collection comprises five basic volumes containing the texts of all the 
agreements in force on 31 December 1975. Supplements to these volumes 
will be published each year. Basic information concerning each of the 
agreements is given in a summary table at the end of each section. There 
will be a subject index covering all five volumes. 


The annual supplements will be designed along the same lines. Each sup- 
plement will include a list of the agreements which have expired and a list 
of those which have been extended during the preceding year. 


No, 92-824-0002-6, 92-825-0002-0. Edited in Danish, English, French, German, Italian, 
ut 


Price (5 volumes): FB 10 000 DKr 1695 DM 645 FF 1 350 
Lit 240 000 Fl 680 £ 157 US $276 


Treaties Establishing The 
European Communities 


Treaties amending these Treaties 
Documents concerning the accession 
1978 edition 


The 1978 edition of the Treaties establishing the European Communities 
incorporates, in addition to the text of the three basic Treaties—establish- 
ing the European Coal and Steel Community, the European Economic 
Community and the European Atomic Energy Community respectively— 
the text of Treaties and certain acts supplementing or amending the basic 
Treaties. Included in particular are the Treaty establishing a Single 
Council and a Single Commission of the European Communities (the so- 
called “Merger Treaty’), the Treaty amending Certain Budgetary Provi- 
sions of the Treaties, the documents concerning the accession of the King- 
dom of Denmark, Ireland and the United Kingdom of Great Britain and 
Northern Ireland, the Treaty amending the Protocol on the Statute of the 
European Investment Bank, the Treaty amending Certain Financial Pro- 
visions of the Treaties and the Act concerning the election of the represen- 
tatives of the Assembly by direct universal suffrage. 


1316 pages. Edited in Danish, Dutch, English, French, German, Irish, Italian 
No. ISBN: 92-823-0002-1, 92-824-0008-5, 92-825-0376-3, 92-829-0008-8, 92-830-0008-0. 
Catalogue number: FX-23-77-962-EN-C 


Price: BFR 700 DKR 122 DM 44 FF 99 
LIT 19 000 HFL 48 UKL 12 USD 23 


OFFICE FOR OFFICIAL PUBLICATIONS OF THE EUROPEAN COMMUNITIES 
Boite postale 1003—Luxembourg 









The Creation of States in International Law 


JAMES CRAWFORD. One of the first comprehensive accounts in English of the 
-modern international law of statehood, this book offers a synthesis of modern state 
practice on the topics of recognition, the criteria for statehood, and the creation of 
states by consent or revolution Dr. Crawford offers a ful. account of the general 
development which has led to the birth of so many new states along with analysis of 
numerous specific cases. 


1979 532 pp. i $48.00 










English Courts of Law, Fifth Edition 


H.G. HANBURY & D.C.M. YARDLEY. English Courts of Law gives a stimulating and 
colorful portrayal of the courts, tne judges, and the legal profession, from the twelfth 
to the twentieth century. Yardley’s new edition of Hanbury’s 1944 work tzkes account 
of modern legislation and recent court decisions, of which he provides many illus- 
trations, and updates historical parts of the book which-have been rewrittan in light of 
contemporary research. 


1979 200 pp. $13.95 
















A Source-book on French Law 


System, Methods, Outlines of Contract, Second Edition 


SIR OTTO KAHN-FREUND, CLAUDINE LEVY & BERNARD RUDDEN ‘he French 
ae system is the most approachable for the common lawyer. This work, like the first 
edition, consists largely of extracts chosen to show its sources, its basic legal methods, 
categories and techniques, and their application in the law ož contract. These extracts 
are carefully selected from original sources—statutes, case and academic v-riting—and 
are linked by an English commentary explaining difficulties and drawing attention to 
common-law similarities and contrasis. 


October 1979 | 592 pp. $39.95 









The British Yearbook of International Law 






Volume XLIX, 1978 
Edited by R.Y. JENNINGS & IAN BROWNLIE 
October 1979 400 pp. $79.00 





Annual Survey of Commonwealth Law 1977 
Edited by J.M. FINNIS 
1979 672 pp. $89.00 






Nigerian Annual of international Law 
Edited by T.O. Bee 
1979 320 pp. paper $49.50 








Prices and publication dates are subject to change. 
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